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BAILLIE  V.  COLUMBIA  GOLD  MINING  CO.* 

(166  Pac.  965;  167  Pac  1167.) 

Equity — Pleading— Multifariousness. 

1.  A  .bill  by  a  minority  stockholder  against  a  corporation  and 
the  holders  of  the  majority  stock,  alleging  a  series  of  frauds  com- 
mitted by  the  defendants  through  'control  of  the  corporation,  and 
praying  for  an  injunction  and  money  judgment,  is  not  multifarious. 

Corporations  —  Minority    StocklioldeT  —  Mismanagement  —  Bight    of 
Action. 

0 

2.  The  injury  sustained  by  a  minority  stockholder  in  a  mining  com- 
pany through  improper  manipulation  of  its  funds  by  the  controlling 
stockholder  was  consequential,  and  the  right  of  action  to  recover 
the  moneys  taken  was  primarily  in  the  mining  company. 

Corporations — ^Exercise  of  Powers  by  Directors — ^Dividends — Statute. 

3.  Under  Section  6691,  L.  O.  L.,  the  powers  vested  in  a  corporation, 
including  the  declaration  of  dividends,  are  exercised  by  the  directors. 

Corporations — ^Declaration  of  Dividends — ^Interference  by  Courts. 

4.  The  question  of  whether  dividends  shall  be  declared  by  a  cor- 
poration is  ordinarily  one  of  its  internal  management,  with  which 
the  courts  will  not  interfere. 

Corporations — ^Dividends — Action  of  Directors. 

5.  Directors  must  act  honestly  and  with  discretion  in  the  perform- 
ance of  their  duties;  which  principle  applies  to  their  action  as  to 

*0n  inherent  jurisdiction  of  equity  independently  of  statute,  at  the 
instance  of  stockholders,  to  appoint  a  receiver  because  of  mismanage- 
ment or  fraud  of  its  officers,  see  notes  in  39  L.  B.  A.  (N.  8.)  1032; 
L.  B.  A.  1915A,  606.  Beportkb. 
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dividends,  and  in  a  clear  case  equity  will  sometimes  compel  a  cor- 
poration  to  declare  a  dividend. 

Corporations— DivldendB — Stockbolder — ^Bight  of  Action. 

6.  A  court  of  equity  will  refuse  to  treat  a  misappropriation  of 
corporate  funds  by  majority  stockholders  as  an  equitable  declara- 
tion of  a  dividend  when  the  complaining  stockholder  has  not  quali- 
fied himself  to  sue  on  behalf  of  the  corporation,  and  when  there  is 
no  showing  that  the  financial  condition  of  the  corporation  is  each  as 
to  require  the  directors  to  declare  a  dividend. 

Corporations — Suit  by  Minority  Stockbolder — Complaint. 

7.  Where  the  complaint  of  a  minority  stockholder  in  a  mining 
company  against  the  company,  other  companies,  and  an  individual 
who  controlled  all  the  companies,  did  not  purport  to  be  brought 
on  behalf  of  all  stockholders  similarly  situated,  and  did  not  allege 
a  demand  on  the  board  of  directors  to  bring  suit  in  the  corporation's 
name,  and  did  not  sufficiently  excuse  failure  to  demand  action,  the 
complaint  did  not  state  a  cause  of  suit  in  the  corporation's  right. 

[As  to  who  may  sue  the  corporation  he  holds  stock  in,  see 
note  in  97  Am.  St.  Bep.  50.] 

Corporations — Suit  by  Minority  Stockholders — ^Presumption  m  to  Ac- 
tion of  Directors — Statute. 

8.  The  mere  fact  that  directors  are  elected  by  the  vote  of  a  sto<*k- 
holder  against  whom  suit  should  be  brought  for  minority  stockholders 
in  the  name  of  the  company  does  not  raise  a  presumption  they  will 
refuse  to  order  suit  brought,  or*  will  conduct  it  collusively;  the  pre- 
sumption being  that  the  directors  will  do  their  duty  under  Section 
6689,  L.  0.  L.,  whereby  they  are  sworn  faithfully  and  honestly  to  dis- 
charge their  duties. 

Corporations — ^Suit  by  Minority  Stockholder— Tailur«  to  Demand  That 
Directors  Sue — Excuse. 

9.  A  minority  stockholder,  suing  in  the  name  of  his  company, 
if  he  would  excuse  failure  to  make  demand  on  the  directors,  should 
name  them,  show  that  they  are  the  guilty  parties,  or  show  such  relation- 
ship to  the  guilty  parties,  by  blood,  marriage,  or  business  associa- 
tions, as  will  justify  the  conclusion  they  will  refuse  to  do  their  duty. 
A  general  statement  that  the  company  or  its  board  is  in  control  of 
the  guilty  party  will  not  suffice.  If  plaintiff  has  no  information  as 
to  who  the  directors  are,  he  should  allege  acts  showing  diligence 
on  his  part  to  secure  the  information,  and  the  obstacles  interposed 
by  defendants. 

Corporations — Suit  by  Minority  Stockbolder. 

10.  A  minority  stockholder  in  a  corporation  in  a  proper  ease  may 
sue  on  behalf  of  the  corporation,  but  this  right  is  liable  to  abuse  and 
should  be  limited  by  adherence  to  those  rules  which  experience  has 
shown  to  be  necessary. 

Process — Service  by  Publication-— Necessity  of  Attachment. 

11.  A  suit  brought  by  a  stockholder  on  behalf  of  his  corporation 
is  in  personam^  and  relief  cannot  be  granted  unless  the  party  against 
whom  the  claim  is  asserted  is  served  or  appears;  if  he  is  served  by 
publication,  there  must  be  a  seizure  by  the  court  of  some  property 
belonging  to  him  on  which  to  base  the  service  by  publication. 
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Corporation»— stock— Jurisdiction— Oorporate  Stock — Situs. 

12.  Stock  in  an  Oregon  corporation  is  subject  to  the  jurisdiction  of 
the  Oregon  courts,  though  the  certificates  are  without  the  state  and 
are  owned  by  nonresidents. 

Itimitation  of  Actions — ^Minoilty  Stockholder's  Suit — ^Laches. 

13.  Where,  after  the  lapse  of  sixteen  years,  a  minority  stockholder 
asserts  in  equity  a  cause  of  action  in  favor  of  the  corporation  which 
would  be  barred  in  six  years  if  the  corporation  had  sued  at  law, 
plaintifTs  complaint  should  allege  the  impediment  to  an  earlier  prose- 
cution of  the  claim,  how  he  remained  in  ignorance  so  long,  and  how 
and  when  the  matter  came  to  his  knowledge. 

Limitation  of  Actions — ^Recovery  of  Dividend — Statute. 

14.  An  action  at  law  to  recover  a  dividend  must  be  brought  within 
six  years,  under  Section  6,  L.  O.  L. 

Biinlty— Laches. 

15.  Equity  being  disposed  to  follow  the  law,  if  an  equitable  suit 
is  brought  within  the  time  allowed  to  bring  a  corresponding  action 
at  law,  the  burden  is  on  defendant  to  allege  and  prove  laches;  if 
the  suit  is  brought  after  expiration  of  the  time,  plaintiff  should  ex- 
plain the  delay  in  his  bill. 

Limitation  of  Actions — Statute  of  Limitations — Suspension  by  Al>- 
sence  or  Ooncealment. 

16.  If  a  minority  stockholder,  suing  his  company,  others,  and  an 
individual  in  control  of  all,  for  misappropriation  of  corporate  funds, 
relied  on  Section  16,  L.  0.  L.,  relative  to  the  effect  of  absence  or  con- 
cealment in  suspending  the  running  of  the  statute  of  limitations, 
his  suit  having  been  brought  fourteen  or  fifteen  years  after  the  mis- 
appropriations, he  should  have  averred  that  defendant  foreign  cor- 
porations had  never  done  business  in  Oregon,  that  the  individual 
defendants  had  continuously  resided  in  a  state  other  than  Oregon 
since  the  acts  complained  of  took  place,  and  should  set  up  the  ag- 
gregate amount  of  time  they  had  spent  in  Oregon. 

Limitation  of  Actions — Trusts — ^Directors  and  Majority  Stockholders 
— ^Disavowal  of  Trust. 

17.  A  director  is  a  trustee,  as  is  a  majority  stockholder  in  some 
sense;  but,  when  they  disavow  the  trust  by  misappropriating  funds, 
the  statute  of  limitations  begins  to  run. 

Limitation  of  Actlons-^Bnnnlng  In  Favor  of  Trustee. 

18.  The  statute  of  limitations  will  not  run  in  favor  of  the  trustee 
of  an  express  trust,  except  when  the  trustee  repudiates  the  trust 
and  appropriates  the  property  to  his  own  use. 

Ck>ntracts — Option  Contract — Oonstructlon. 

19.  Where;  a  contract  between  plaintiff  and  defendant  provided 
that  plaintiff  should  have  the  privilege  of  purchasing  a  5  per  cent 
interest  "in  the  equity  now  owned  by"  defendant  "in  said  Columbia 
mine  at  the  agreed  price  of  $5,000/'  plaintiff  was  not  entitled  to  a 
5  x>cr  cent  interest  in  the  mine  after  the  purchase  price  due  the  sel- 
lers to  defendant  company  had  been  paid  in  full. 
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Beformatlon  of  Instnunentfl — Optional  Oontract — Ezocntion. 

20.  Where  parties  have  given  their  contract  a  practical  construc- 
tion in  accordance  with  its  obvious  meaning  and  have  fully  executed 
the  contract  when  so  construed  by  them,  and  where  there  are  no 
allegations  of  fraud  or  imposition,  the  contract  cannot  be  reformed. 

Umitation  of  Actions — Statute  of  Limitations — Misappropriation  of 
Corporate  Funds. 

21.  A  foreign  majority  stockholder  in  an  Oregon  corporation,  who 
misappropriated  moneys  of  the  company  in  fraud  of  a  minority  stock- 
holder, is  liable  to  account  for  the  money  misappropriated,  unless  he 
can  show  that  he  has  been  in  the  state  more  than  six  years  since 
the  misappropriation. 

Interest — Legal  Bate  from  Date  of  Mlsapproptiation  of  Corporate 
Funds. 

22.  Where  a  director,  in  control  of  the  funds  of  the  corporation, 
abstracts  -and  appropriates  to  his  own  use  a  definitely  ascertained 
sum  of  money  to  which  he  is  not  entitled,  the  claim  of  the  corpora- 
tion to  reimbursement  will  bear  interest  at  the  legal  rate  from  the 
date  of  the  misappropriation. 

Corporations — ^Bight  of  Minority  Stockholder — Acquiescence  in  Ultra 
Vires  Expenditures. 

23.  Erxpenditures  by  a  mining  company  on  behalf  of  another  min- 
ing and  milling  company  located  in  another  state  were  ultra  vires, 
but  a  minority  stockholder  in  the  mining  company,  who  assented  to 
the  policy  of  investing  its  funds  in  outside  enterprises,  and  who  has 
made  no  objection  to  the  investment  in  question  for  fifteen  years 
after  notice  thereof^  cannot  take  advantage  of  the  expenditures  in 
his  suit  against  a  majority  stockholder  for  misappropriation  of  cor- 
porate funds. 

Corporations — ^Acquisition  of  Majority  of  Stock  in  Another  Company 
— Duty  of  Controlling  Company. 

24.  When  a  corporation  acquires  a  majority  of  the  stock  of  an- 
other corporation,  it  assumes  the  obligation  to  manage  the  affairs 
of  the  controlled  company  for  the  benefit  of  all  stockholders,  and 
not  for  its  own  aggrandizement. 

Corporations — ^Duty  of  President  and  Director. 

25.  It  was  the  duty  of  the  president  of  a  mining  company,  one 
of  its  directors,  to  conduct  the  company's  affairs  with  an  eye  solely 
to  the  interests  of  the  company. 

Corporations — ^Minority  Stockholder-— Failure  to  Object  to  Loans. 

26.  A  minority  stockholder  in  a  mining  company,  who  knew  of 
loans  to  a  lumber  company  controlled  by  the  individual  who  con- 
trolled the  mining  company,  and  who  made  no  objection  to  them  be- 
fore bringing  his  suit  against  the  individual,  the  mining  company, 
and  various  others  for  misappropriation  of  the  mining  company's 
funds,  was  not  required  to  permit  such  method  of  doing  business  to 
continue. 
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Embezzlement— Dealing  With  Funds  by  Minority  Stockholder. 

27.  Where  a  minority  stockholder  in  a  mining  company  was  in 
active  charge  of  the  plant,  and  learned  that  the  individual  in  con- 
trol of  the  company  had  misappropriated  the  company's  funds,  so 
that  he,  the  minority  stockholder,  withdrew  the  funds  the  company 
then  had  on  deposit  in  a  bank,  took  certificates  of  deposit,  and  turned 
them  over  to  the  registry  of  the  court,  notifying  the  controlling  in- 
dividual, he  was  not  guilty  of  embezzlement. 

Corporations — Bemedy  of  Minority  Stockholder — ^Becaivership. 

28.  A  minority  stockholder  in  a  mining  company,  on  discovering 
that  the  individual  in  control  thereof  had  misappropriated  its  funds, 
should  have  applied  for  a  receivership,  instead  of  himself,  he  being 
the  active  manager  of  the  company,  taking  certificates  of  deposit 
for  the  company's  funds  in  bank  and  turning  them  into  the  registry 
of  the  court  in  which  he  sued. 

Oorporatlons — Stockholder's  Suit — ^Evidence. 

29.  The  making  of  improper  investments  by  a  majority  stock- 
holder in  a  mining  company,  though  acquiesced  in  by  a  minority 
stockholder,  was  material  in  the  minority  stockholder's  suit  for  mis- 
appropriation of  funds  as  characterizing  the  management  of  the  com- 
pany. 

Corporations — ^Bight  of  Minority  Stockholder— BeceiTership. 

30.  A  minority  stockholder,  complaining  of  misappropriation  of 
corporate  funds  by  a  majority  stockholder,  is  proceeding  in  his  own 
right,  and  not  in  the  right  of  the  company,  if  he  applies  for  a  re- 
ceivership. 

Corporations — Stockholder's  Snit — Answer. 

31.  In  a  minority  stockholder's  suit  against  his  company,  others, 
and  an  individual  controlling  them  all,  defendants,  who  appeared 
generally  for  the  first  time  when  decree  for  plaintiff  was  entered, 
should  be  permitted  to  answer,  if  they  elect,  and  to  offer  any  ad- 
ditional proof  they  may  have  on  remand  of  the  cause. 

Corporations — Becords — Keeping  in  State — Statute. 

32.  Where  a  mining  company,  whose  minority  stockholder  is  su- 
ing it,  other  companies,  and  an  individual  controlling  it,  for  misap- 
propriation of  corporate  funds,  disobeyed  an  injunction^  and  removed 
its  records  from  the  state,  a  mandatory  injunction  should  issue  re- 
quiring the  company  to  return  its  records  to  the  state,  and  to  keep 
them  there  for  inspection  as  required  by  Section  6694,  L.  O.  L. 

ON  PETITION  FOB  BEHEABINO. 

Eqinity — ^Limitation  of  Actions — ^Laches — Waiver. 

33.  Defenses  of  laches  and  limitations  can  be  waived,  and  are 
deemed  waived  unless  asserted  by  the  litigant  entitled  to  assert  them. 

Equity — ^Lisnitation  of  Actions — ^Laches — ^Bight  to  Assert. 

34.  If  a  suit  by  a  minority  stockholder  against  the  corporation 
and  others  be  one  brought  in  its  right  to  recover  for  it  money  ab- 
stracted from  its  treasury,  it  cannot  assert  defenses  of  laches  and 
limitations;  but  otherwise  if  the  suit  is  an  equitable  demand  on  it 
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for  plaintilTB  share  of  a  fund  which  should  haye  been  distributed  as 
dividends,  in  which  case  it  is  the  adverse  party. 

Oorporatioiuk-Dividends— Declaration. 

35.  Generally  a  corporation's  officers  are  sole  judges  of  the  pro- 
priety of  declaring  dividends;  and  a  minority  stockholder  may  compel 
a  declaration  only  on  clearly  showing  that  the  directors  are  guilty  of 
fraud  or  bad  faith  in  accumulating  a  large  surplus  and  refusing 
dividends. 

Oorporations — Corporate  Fiction — Estoppel  to  Deny. 

36.  Neither  is  plaintiff  in  a  position  to  contend  that  a  corporation 
is  a  fiction,  nor  can  the  court  hold  it  such,  where  the  company  was 
organized  for  a  lawful  purpose,  and  for  years  carried  on  a  lawful 
•business,  and  plaintiff  participated  in  its  organization,  and  all  those 
years  served  it  as  director  and  salaried  employee,  and  made  reports 
on  its  behalf  to  the  corporation  commissioner,  and  sues  as  owner  of 
shares  of  its  stock,  and  has  received  dividends  thereon,  and  in  his 
complaint  alleges  its  corporate  existence. 

Process — SeiYice  by  Publication. 

37.  The  seizure  or  control  of  the  res  which  will  justify  service  by 
publication  need  not  be  by  attachment,  but  may  be  by  bill  in  equity. 

Process — Service  by  Publication. 

38.  Service  by  publication  cannot  be  made  unless  the  court,  when 
the  substituted  service  is  invoked,  has  possession  of  some  property 
belonging  to  the  defendant  so  as'  to  be  served. 

Oorporations — Minority  Stockholders — ^BecelTer. 

39.  It  is  within  the  general  power  of  a  court  of  equity  to  grant  a 
receivership  over  a  corporation,  which  will  not  work  a  dissolution  of 
it,  where  through  it  the  relief  of  a  minority  stockholder  against  the 
fraud  of  majority  holders  can  be  best  worked  out;  and  where  there 
are  no  innocent  stockholders  or  creditors  liable  to  be  injured  thereby 
this  will  be  done;  Section  1108,  L.  O.  L.,  stating  circumstances  under 
which  a  receiver  may  be  appointed,  not  divesting  or  abridging,  but 
enlarging  this  jurisdiction  inherent  in  courts  of  equity. 

Contracts — Option  Oontract-^onstmction. 

40.  Contract  of  plaintiff  with  the  company  owning  a  mine  subject 
to  a  mortgage,  giving  him  option  of  purchasing  for  a  certain  amount 
five  per  cent  interest  in  the  ''equity  now  owned  by"  said  company  in 
the  mine,  does  not  entitle  him  to  five  per  cent  interest  in  the  prop- 
erty, free  of  mortgage. 

Oorporations — ^Minority  Stockholders — Acquiescence  in  Diversion  of 
Funds. 

41.  Evidence  in  minority  stockholder's  suit  held  to  show  he  ao- 
quiesced  in  diversion  of  corporation's  funds  by  way  of  loan  or  invest- 
ment, and  so  was  not  entitled  to  relief  on  account  thereof. 

From  Baker :  Gustav  Anderson,  Judge. 
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In  Banc.     Statemenii  by  Mb.  Jxjstiob  MoCamant. 

This  is  a  suit  brought  September  18,  1915,  by  Frank 
S.  Baillie  against  Columbia  Gold  Mining  Company,  an 
Oregon  corporation,  E.  W.  Backus  Lumber  Company 
and  Backus-Brooks  Company,  Minnesota  corporations, 
Harris  Eichardson,  E.  W.  Backus,  William  F.  Brooks 
and  B.  L.  Horr.  It  is  alleged  in  the  amended  com- 
plaint on  which  the  case  was  tried  that  the  E.  W. 
Backus  Lumber  Company  is  a  Minnesota  corporation 
of  which  the  defendant  Backus  was  and  is  president, 
the  other  officers  being  members  of  his  family;  that 
the  defendant  Backus-Brooks  Company  is  the  succes- 
sor  to  the  business  of  E.  W.  Backus  Lumber  Company 
and  is  under  the  same  control  and  management;  that 
on  August  17,  1896,  R.  C.  Leavitt,  acting  on  behalf  of 
E.  W.  Backus  Lumber  Company,  secured  from  Cable 
Brothers  an  option  for  the  purchase  of  some  mineral 
property  situate  in  Baker  County,  Oregon,  which  will 
be  hereinafter  referred  to  as  the  Columbia  Mine ;  that 
the  option  was  executed  in  consideration  of  the  pay- 
ment of  $10,000  in  cash.  It  called  for  a  purchase  price 
of  $70,000  additional,  payable  in  installments  maturing 
at  intervals  between  January  1,  1897,  and  January  1, 
1900. 

It  is  alleged  that  about  October  1, 1896,  E.  W.  Backus 
Lumber  Company  entered  into  the  possession  of  the 
property  and  commenced  the  construction  of  a  mill 
thereon ;  that  the  mill  was  completed  about  December 
25,  1896.  An  additional  $10,000  was  paid  on  account 
of  the  purchase  price  under  the  option,  being  the  in- 
stallment due  January  1,  1897.  It  is  alleged  that 
Backus,  acting  on  behalf  of  E.  W.  Backus  Lumber 
Company,  employed  plaintiff  in  September,  1896,  to  in- 
vestigate the  Columbia  Mine  and  report  on  the  prop- 
erty and  its  development;  that  the  plaintiff  made  a 
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trip  from  Minneapolis  to  Baker,  Oregon,  for  such  pur- 
pose, remained  on  the  property  for  a  considerable 
period  of  time  and  on  January  7,  1897,  entered  into  a 
contract  in  writing  with  E.  W.  Backus  Lumber  Com- 
pany, whereby  it  was  provided  that  plaintiff  should 
enter  into  the  permanent  employ  of  the  company  in  the 
management  of  the  Columbia  Mine  and  should  have 
the  right  to  purchase  a  five  per  cent  interest  in  the 
equity  therein  then  owned  by  the  E.  W.  Backus  Lum- 
ber Company  for  $5,000.  Prior  to  the  date  of  the  con- 
tract $1,000  was  paid  by  plaintiff.  Payment  of  this 
sum  was  acknowledged  in  the  contract  and  the  re- 
mainder was  to  be  paid  by  plaintiff  with  eight  per  cent 
interest  on  or  before  five  years  from  date. 

It  was  further  provided  that  in  case  a  corporation 
should  be  organized  to  take  over  the  property  plain- 
tiff should  hold  five  per  cent  of  its  stock,  and  that  this 
stock  should  be  pledged  as  collateral  security  for  the 
payment  of  the  balance  of  the  purchase  price.  The 
contract  provided  that  in  case  plaintiff's  employment 
should  be  terminated  for  any  reason,  the  E.  W.  Backus 
Lumber  Company  should  have  the  privilege  of  buying 
back  plaintiff's  interest  in  the  property  by  paying  him 
the  amount  which  he  had  paid  on  account  thereof,  with 
eight  per  cent  interest.  Plaintiff  alleges  that  he  sub- 
sequently paid  the  full  amount  of  said  purchase  price. 

The  Columbia  Gold  Mining  Company,  an  Oregon 
corporation,  was  organized  on  July  31, 1897 ;  its  capital 
stock  consisted  of  fifteen  hundred  shares,  each  of  the 
par  value  of  $100.  Seventy-five  shares  became  the 
property  of  plaintiff  and  were  immediately  pledged 
by  him  to  E.  W.  Backus  Lumber  Company  as  secur- 
ity for  $3,111.50,  the  amount  remaining  at  that  time 
unpaid  on  the  purchase  price  of  $5,000. 
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It  is  averred  that  at  the  time  when  the  Columbia 
Gold  Mining  Company  was  incorporated  E.  W.  Backus 
Lumber  Company  had  advanced  in  the  aggregate 
$33,538.39,  in  payment  of  the  purchase  price  of  the 
property  or  in  its  development,  and  that  there  re- 
mained due  to  Cable  Brothers  on  account  of  the  pur- 
chase price  the  sum  of  $60,000 ;  that  a  deed  was  secured 
from  Cable  Brothers  and  a  mortgage  given  them  to 
secure  the  sum  of  $60,000  still  unpaid  on  account  of  the 
purchase  price. 

Leavitt  assigned  the  option  to  plaintiff  and  plaintiff, 
in  turn  assigned  the  option  to  Columbia  Gold  Mining 
Company,  in  payment  of  the  stock  subscriptions.  Two 
shares  of  stock  were  assigned  to  John  L.  Band  and 
J.  H.  Parker,  to  qualify  them  as  directors.  The  orig- 
inal board  of  directors  consisted  of  E.  C.  Leavitt  and 
A.  E.  Horr,  of  Minneapolis,  J.  H.  Parker,  John  L. 
Band  and  plaintiff,  of  Baker,  Oregon.  Leavitt  was 
president;  plaintiff,  vice-president;  E.  L.  Horr,  secre- 
tary, and  A.  E.  Horr,  treasurer. 

The  amended  complaint  charges  that  the  mine  was 
not  self-supporting  until  May,  1899,  and  that  the  ad- 
vances of  E.  W.  Backus  Lumber  Company  to  May, 
1899,  aggregated  $65,517.18,  of  which  $33,538.39  repre- 
sented advances  prior  to  the  incorporation  of  the 
Columbia  Gold  Mining  Company ;  that  in  the  month  of 
May,  1899,  the  mine  began  to  produce  large  sums  of 
money,  and  that  during  the  remainder  of  the  year  1899 
the  smn  of  $130,981.06  over  and  above  the  expenses  of 
operation  was  realized  from  its  operation  and  remitted 
to  A.  E.  Horr,  treasurer,  at  Minneapolis ;  that  during 
this  period  plaintiff  was  removed  as  manager  and  the 
resignations  of  Parker  and  Band  were  secured;  that 
Parker  and  Band  thereupon  assigned  the  stock  which 
they  held  to  E,  W,  Backus  Lumber  Company ;  and  that 
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the  defendant  Backus  sent  plaintiff  into  Idaho  to  in- 
vestigate other  mineral  property.  About  the  begin- 
ning of  the  year  1900  the  defendant  Backus  restored 
plaintiff  to  his  position  of  manager  of  the  property. 

It  is  alleged  that  without  the  consent  or  knowledge 
of  plaintiff  and  without  taking  any  corporate  action 
thereon,  the  defendant  Backus  misappropriated,  em- 
bezzled and  converted  to  his  own  use  funds  of  the 
corporation  aggregating  $103,174.50.  The  complaint 
thereupon  sets  up  the  entries  made  in  the  books  at  the 
instance  of  the  defendant  Backus,  covering  the  funds 
so  alleged  to  have  been  misappropriated  and  converted. 

It  is  charged  that  among  the  moneys  so  taken  from 
the  corporation  was  a  sum  equivalent  to  the  entire  in- 
vestment of  the  E.  W.  Backus  Lumber  Company  in 
the  mine;  that  large  sums  of  money  belonging  to  the 
Columbia  Gold  Mining  Company  were  fraudulently 
loaned  by  the  defendant  Backus  to  the  defendant 
Backus-Brooks  Company,  which  was  controlled  by  the 
defendant  Backus;  and  that  the  defendant  Backus- 
Brooks  Company  paid  interest  at  the  rate  of  four  and 
one-half  or  five  per  cent  on  such  loans,  although  Colum- 
bia Gold  Mining  Company  was  paying  interest  at  the 
rate  of  eight  per  cent  on  moneys  owing  to  Cable  Broth- 
ers on  account  of  the  purchase  price  of  the  property. 

Plaintiff  alleges  that  during  the  years  1900  and  1901 
there  was  realized  over  and  above  expenses  of  opera- 
tion the  sum  of  $190,572.28,  which  sum  was  embezzled, 
misappropriated  and  converted  by  the  defendants 
Backus,  Backus-Brooks  Company  and  E.  W.  Backus 
Lumber  Company;  that  these  conversions  were  with- 
out the  knowledge  or  consent  of  plaintiff ;  that  the  said 
defendants  pretended  to  loan  the  said  sums  of  money 
to  corporations  controlled  by  themselves,  in  which  the 
Columbia  Gold  Mining  Company  had  no  interest,  and 
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that  the  said  moneys  were  expended  on  other  concerns 
promoted  by  the  defendant  Backus;  all  of  which  was 
done  without  the  knowledge  or  consent  of  plaintiff. 

It  is  further  averred  that  notwithstanding  the  large 
sum  of  money  which  had  been  realized  from  the  opera- 
tion of  the  mine,  the  defendants  refused  to  declare  a 
dividend  until  the  year  1909,  at  which  time  $230,000 
was  distributed  in  dividends.  It  is  charged  that  plain- 
tiff, in  order  to  secure  such  distribution,  was  obliged 
to  accept  the  notes  of  the  defendant  Backus  for  $10,000 
in  lieu  of  cash.  Plaintiff's  note  given  in  payment  for 
stock  had  been  gradually  reduced,  and  the  last  $1,500, 
it  is  alleged,  was  wiped  out  at  the  time  when  the  divi- 
dend was  declared.  Plaintiff  avers  that  until  this 
note  was  fully  paid  plaintiff  was  without  authority  or 
power  to  object  to  any  of  the  matters  of  which  he  com- 
plains in  this  suit. 

It  is  further  alleged  that  subsequent  to  1909  about 
$100,000  was  distributed  in  dividends  without  corpo- 
rate action  but  with  the  consent  of  all  of  the  stock- 
holders. Plaintiff  retained  five  per  cent  thereof,  and' 
the  defendant  Backus  received  ninety-five  per  cent 
thereof. 

It  is  alleged  that  R.  C.  Leavitt  died  in  1897;  that 
A.  E.  Horr  died  in  1908,  and  that  no  meetings  of  the 
board  of  directors  of  the  defendant  Columbia  Gold 
Mining  Company  have  been  held  within  the  knowl- 
edge of  plaintiff  subsequent  to  the  meeting  held  at  the 
organization  of  the  corporation  in  1897,  and  that  plain- 
tiff is  ignorant  as  to  whether  any  board  has  been 
elected  or  who  are  assuming  to  act  as  directors  of  the 
corporation. 

The  complaint  charges  that  in  April,  1915,  plaintiff 
was  instructed  by  the  defendant  Backus  to  close  down 
the  mine  on  September  1st ;  that  there  was  on  deposit 
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in  the  summer  of  1915,  to  the  credit  of  the  Columbia 
Gold  Mining  Company,  $15,000  in  the  First  National 
Bank  at  Baker,  Oregon;  that  plaintiff  put  $14,756.83 
thereof  in  the  form  of  certificates  of  deposit  in  the 
name  of  plaintiff,  claiming  that  he  was  entitled  to  this 
sum  in  view  of  the  large  misappropriations  of  the 
funds  of  the  corporation  which  had  been  made  by  the 
defendants  holding  the  majority  of  its  stock.  These 
certificates  of  deposit  were  put  into  the  registry  of  the 
court  at  the  time  when  this  suit  was  brought,  plaintiff 
notifying  defendants  at  the  time  when  the  money  was 
withdrawn  from  the  bank.  It  is  alleged  that  there- 
upon a  meeting  of  the  board  of  directors  was  held  at 
Minneapolis  and  that  the  defendant  Bichardson  there- 
after came  to  Baker,  pretended  to  remove  plaintiff 
from  his  position  as  manager  of  the  mine  and  to  as- 
sume exclusive  control  of  its  affairs  and  property  in 
Baker  County,  Oregon ;  that  on  August  27, 1915,  plain- 
tiff paid  all  of  the  debts  of  the  corporation  and  all  of 
its  expenses  for  operation  up  to  that  time  and  there- 
upon surrendered  the  mine  with  its  books,  documents, 
assets  and  funds,  to  the  defendant  Richardson.  It  is 
then  averred  that  the  Columbia  Gold  Mining  Company, 
through  the  defendant  Richardson,  has  brought  an  ac- 
tion at  law  against  the  First  National  Bank  of  Baker, 
Oregon,  charging  that  the  bank  had  converted  the 
funds  of  the  Columbia  Gold  Mining  Company,  in  that 
it  permitted  the  plaintiff  to  withdraw  the  sum  of 
$14,756.83. 

It  is  alleged  that  the  defendant  Richardson  has  con- 
spired with  the  defendant  Backus  to  remove  from  the 
mine  and  from  the  State  of  Oregon  all  of  the  papers 
and  books  of  the  defendant,  and  that  in  the  event  of 
such  removal  the  same  would  not  be  available  as  evi- 
dence in  the  trial  of  this  cause. 


Oct.  1917.]     Baillib  v.  Columbia  Gold  Min.  Co.  13 

Plaintiff  charges  that  he  has  demanded  of  the  de- 
fendants his  proportion  of  the  moneys  wrongfully  mis- 
appropriated, but  that  the  defendants  have  refused  to 
account  to  him  therefor;  that  all  of  the  defendants, 
with  the  exception  of  the  Columbia  Gold  Mining  Com- 
pany, are  residents  of  the  State  of  M'Tinesota.  The 
complaint  closes  with  an  allegation  as  to  the  control 
of  the  Columbia  Gold  Mining  Company  by  the  defend- 
ant Backus,  which  is  quoted  at  large  in  the  opinion. 
The  prayer  is  that  plaintiff  have  a  decree  for  the  pay- 
ment to  him  of  five  per  cent  of  the  moneys  misappro- 
priated by  the  defendants,  that  the  moneys  to  which 
plaintiff  is  entitled  be  charged  as  a  lien  on  the  interest 
of  the  individual  defendants  in  the  Columbia  Gold 
Mining  Company  and  its  property ;  also  that  the  prose- 
cution of  the  action  at  law  by  Columbia  Gold  Mining 
Company  against  the  First  National  Bank  be  enjoined. 

The  defendants  Columbia  Gold  Mining  Company 
and  Eichardson  demurred  separately  to  the  complaint 
and  on  the  overruling  of  the  demurrers  filed  answers. 
The  answer  of  the  defendant  Columbia  Gold  Mining 
Company  contains  no  afiirmative  plea  of  estoppel, 
waiver,  acquiescence,  statute  of  limitations  or  laches, 
although  its  denials  are  qualified  by  affirmative  matter 
which  indicates  that  these  defenses  were  in  the  mind 
of  the  pleader.  The  reply  denies  the  afiirmative  mat- 
ter contained  in  the  answer  of  the  Columbia  Gold 
Mining  Company. 

A  large  amount  of  testimony  was  taken  by  the 
respective  parties  and  on  January  24,  1917,  a  decree 
was  passed  by  the  Circuit  Court  adjudging  that  plain- 
tiff was  entitled  to  $20,444.97  as  his  proportionate  part 
of  the  moneys  of  the  Columbia  Gold  Mining  Company, 
distributed  by  the  other  defendants  to  themselves. 
Plaintiff  was  adjudged  to  be  the  owner  of  the  moneys 
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represented  by  the  certificates  of  deposit  in  the  registry 
of  the  court  and  was  given  a  decree  for  the  recovery 
of  the  additional  sum  of  $5,688.14,  which  sum  was 
charged  as  a  lien  on  the  interests  owned  and  held  by 
the  defendants  E.  W.  Backus  Lumber  Company,  E.  W. 
Backus  and  Backus-Brooks  Company  in  the  Columbia 
Gold  Mining  Company.  Plaintiff  was  given  a  similar 
lien  for  his  costs  and  disbursements.  The  decree  en- 
joins prosecution  of  the  action  at  law  against  the  First 
National  Bank. 

Personal  service  was  secured  on  the  defendants 
Richardson  and  Columbia  Gold  Mining  Company  and 
the  other  defendants  were  undertaken  to  be  served  by 
publication.  A  special  appearance  was  entered  on 
behalf  of  the  defendant  Backus,  and  on  such  special 
appearance  he  endeavored  to  remove  the  cause  to  the 
District  Court  of  the  United  States  for  the  District  of 
Oregon.  The  right  to  remove  was  denied  both  by  the 
state  court  and  by  the  federal  court :  BaUlie  v.  Backus, 
230  Fed.  711.  No  further  papers  were  filed  by  the 
defendant  Backus  in  the  lower  court,  but  the  final  de- 
cree recited  a  general  appearance  for  all  of  the  defend- 
ants by  Messrs.  Harris  Richardson,  Samuel  White  and 
M.  D.  Clifford.  The  appeal  is  on  behalf  of  Columbia 
Gold  Mining  Company  and  Harris  Richardson. 

Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac.  xi). 

Reversed  and  Remanded. 

For  defendants-appellants  there  was  a  brief  over  the 
names  of  Mr,  Harris  Richardson-  and  Mr.  Morton  D. 
Clifford,  and  Mr.  Samuel  White  appeared  as  their 
counsel. 

For  plaintiff  and  respondent  there  was  a  brief 
over  the  names  of  Mr.  James  H.  Nichols^  Messrs. 
Smith  £  Smith  and  Mr.  John  L.  Rand. 
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Mb.  Justice  McCamant  delivered  the  opinion  of  the 
court. 

1.  Error  is  assigned  on  the  order  of  the  Circuit  Court 
overruling  the  demurrer  to  the  amended  complaint. 
The  demurrer  charges  multifariousness,  insufficiency 
of  facts  and  failure  to  bring  the  suit  within  the  time 
limited  by  the  Oregon  Code.  We  do  not  think  the  com- 
plaint multifarious.  It  alleges  a  series  of  fraudulent 
acts  committed  by  the  defendants  by  virtue  of  their 
control  of  the  defendant  Columbia  Gold  Mining  Com- 
pany, hereinafter  called  the  Columbia  Company.  The 
allegations  with  reference  to  plaintiff's  right  to  an  in- 
junction are  properly  pleaded  in  a  single  count  with 
other  allegations.  Our  conclusions  on  this  branch  of 
the  case  are  in  harmony  with  those  of  the  federal  court : 
Baillie  v.  Backus,  230  Fed.  711,  716. 

On  the  other  grounds  set  up  in  the  demurrer  the 
amended  complaint  is  more  vulnerable  to  attack.  The 
essence  of  the  amended  complaint  is  a  charge  that  the 
defendants  E.  W.  Backus  Lumber  Company,  Backus- 
Brooks  Company  and  E.  W.  Backus,  in  the  years  1899- 
1901  inclusive,  abstracted  from  the  funds  of  the  Colum- 
bia Company  $293,746.78  and  converted  the  same  to 
their  own  use  in  fraud  of  plaintiff's  rights  as  a  min- 
ority stockholder.  Plaintiff  claims  that  these  sums 
should  have  been  distributed  as  dividends  and  on  that 
ground  claims  judgment  for  five  per  cent  of  the  above 
amount,  he  holding  five  per  cent  of  the  stock  of  the 
corporation. 

2-4.  Unless  plaintiff  is  entitled  as  of  right  to  the 
distribution  of  this  sum  as  a  dividend,  his  complaint  is 
obnoxious  to  demurrer  except  that  it  might  be  upheld 
as  stating  sufficient  facts  to  entitle  him  to  an  injunction 
restraining  the  defendants  from  removing  the  cor- 
porate records  from  the  state.    The  wrongs  alleged  are 
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primarily  wrongs  done  the  Columbia  Company. 
Every  dollar  of  the  money  converted  belonged  to  the 
Columbia  Company.  Such  injury  as  plaintiff  sus- 
tained was  consequential  and  the  right  of  action  for 
the  recovery  of  the  moneys  taken  is  primarily  in  the 
Columbia  Company;  Flynn  v.  Brooklyn  City  R.  Co,, 
158  N.  Y.  493  (53  N.  E.  520,  524) ;  Smith  v.  Hurd,  12 
Met.  (53  Mass.)  371  (46  Am.  Dec.  690);  Ames  v. 
American  Telephone  <&  Telegraph  Co.,  166  Fed.  820. 
Under  our  statute  the  powers  vested  in  the  corporation 
are  exercised  by  the  directors:  Section  6691,  L.  0.  L. 
One  of  these  powers  is  the  declaration  of  dividends. 
The  question  of  whether  dividends  shall  be  declared 
is  ordinarily  one  of  internal  management  with  which 
the  courts  will  not  interfere:  Gibbons  v.  Mahon,  136 
U.  S.  549,  557-559  (34  L.  Ed.  525,  10  Sup.  Ct.  Rep. 
1057).  The  general  rule  is  that  a  shareholder  cannot 
acquire  title  to  the  corporate  property  except  through 
a  corporate  act :  United  States  Radiator  Corp.  v.  State, 
208  N.  Y.  144  (101  N.  E.  783,  786,  46  L.  R.  A.  (N.  S.) 
585) ;  Hughes  v.  Oregonian  Ry.  Co.,  11  Or.  158,  160  (2 
Pac.  94). 

5.  It  is  true  that  the  directors  must  act  honestly  and 
with  discretion  in  the  performance  of  their  duties,  and 
this  principle  applies  to  their  action  in  the  matter  of 
dividends.  In  a  clear  case  equity  will  sometimes  com- 
pel a  corporation  to  declare  a  dividend :  7  R.  C.  L.  269 ; 
2  Clark  and  Marshall  on  Corporations,  517f,  527b. 
The  amended  complaint  in  this  case  contains  no  allega- 
tions from  which  it  can  be  inferred  that  the  board  of 
directors  has  abused  its  discretion  in  withholding  divi- 
dends. It  is  not  alleged  that  the  corporate  enterprise 
has  been  abandoned,  nor  are  the  capital  requirements 
of  the  Columbia  Company  set  out.  No  facts  are  set 
up  from  which  we  can  ascertain  the  probable  expense 
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of  caring  for  the  property,  maintaining  it  and  paying 
taxes  upon  it.  It  is  not  alleged  that  the  capital  stock 
is  intact  or  that  there  are  funds  in  the  treasury  except 
in  a  small  amount ;  on  the  contrary,  it  is  averred  that 
the  assets  of  the  corporation  have  in  large  part  been 
made  away  with.  It  is  alleged  that  plaintiff  has  paid 
all  debts  incurred  prior  to  August  27,  1915,  but  this 
allegation  falls  far  short  of  justifying  the  conclusion 
that  the  funds  of  the  corporation  should  be  distributed 
in  dividends. 

The  authorities  relied  on  by  plaintiff  do  not  support 
his  contention  on  this  branch  of  the  case.  The  case  of 
Stevens  v.  South  Devon  Company,  9  Hare,  313,  325, 326, 
involved  the  issue  of  preferred  stock  under  express 
authority  of  an  act  of  Parliament.  A  common  stock- 
holder sought  to  restrain  the  payment  of  dividends  to 
preferred  stockholders.  The  court  held  that  the  ques- 
tion was  one  of  internal  management  and  denied  the 
injunction  prayed  for.  In  Brown  v.  Buffalo  etc.  R. 
Co.,  27  Hun  (N.  Y.),  342,  a  minority  stockholder  sued 
the  corporation  and  Miller,  its  president,  alleging  the 
conversion  of  corporate  funds  by  Miller  and  the  with- 
holding by  the  corporation  of  dividends  due  plaintiff. 
The  court  held  that : 

'*Upon  the  facts  alleged  in  the  complaint,  the  plain- 
tiff may  maintain  his  action  against  the  company 
alone  for  fraudulently  withholding  the  plaintiff's 
share  of  the  moneys  received  by  it,  which  ought  to  have 
been  divided  among  the  stockholders.*' 

The  facts  alleged  in  the  complaint  are  not  set  out 
in  the  opinion.  The  court  cites  Prouty  v.  Michigan 
Southern  etc,  R.  Co.,  1  Hun  (N.  Y.),  655;  this  case 
holds  that  a  preferred  stockholder  may  sue  on  behalf 
of  himself  and  all  others  similarly  situated,  and  re- 
cover on  proof  that  there  are  net  profits  applicable  to 
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the  payment  of  dividends.  We  infer  that  Brotvn  v. 
Buffalo  etc.  R.  Co.,  27  Hun  (N.  Y.),  342,  was  also  a 
case  involving  the  rights  of  preferred  stock. 

The  case  of  Robinson  v.  Smith,  3  Paige  (N.  T.), 
222,  231  (24  Am.  Dec.  212),  merely  announces  the  ele- 
mentary proposition  that  directors  are  trustees  and 
liable  as  such  for  malfeasance  or  negligence.  Scott  v. 
Eagle  Fire  Co.,  7  Paige  (N.  Y.),  198,  203,  was  a  suit 
brought  to  divert  the  assets  of  an  insolvent  corporation 
to  the  payment  of  dividends.  The  bill  was  dismissed, 
but  Chancellor  Walwobth  does  say  in  passing: 

*'0n  the  other  hand,  should  they  (the  directors) 
without  reasonable  cause  refuse  to  divide  what  is  actu- 
ally surplus  profits,  the  stockholders  are  not  without 
remedy,  if  they  apply  to  the  proper  tribunal,  before  the 
corporation  has  become  insolvent.'* 

This  language  of  the  Chancellor  is  quoted  in  Pratt 
V.  Pratt,  33  Conn.  446.  This  last  case  holds  that  if 
there  is  reasonable  ground  for  withholding  a  dividend, 
the  discretion  of  the  directors  will  not  be  interfered 
with.  Beers  v.  Bridgeport  Company,  42  Conn.  17,  24, 
was  a  case  in  which  a  dividend  had  been  declared  and 
credited  to  the  respective  accounts  of  the  stockholders. 
A  subsequent  vote  of  the  board  returning  the  fund  to 
the  surplus  of  the  corporation  was  held  nugatory. 
The  court  said : 

*  *  There  can  be  such  a  condition  of  things  as  will  jus- 
tify a  court  of  equity  in  compelling  directors  to  declare 
a  dividend  contrary  to  their  judgment.*' 

In  State  of  Louisiana  v.  Bank  of  Louisiana,  6  La. 
745,  the  directors  had  taken  action  fixing  the  surplus 
of  the  bank ;  the  court  refused  to  interfere  with  their 
discretion  in  this  respect,  but  did  require  the  distribu- 
tion in  dividends  of  other  funds  available  for  the  pur- 
pose.    These  are  all  the  authorities  cited  by  plaintiff 
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to  sustain  this  branch  of  his  contention,  except  Clark 
and  Marshall  on  Corporations,  which  we  have  cited 
above. 

6.  We  have  found  a  few  cases  in  which  stockholders 
have  sued  on  behalf  of  themselves  and  all  others  simi- 
larly situated  for  the  redress  of  wrongs  done  the  cor- 
poration, in  which  the  court  has  in  effect  directed  a 
dividend,  by  requiring  the  unfaithful  majority  to  pay 
the  minority  its  aliquot  share  of  moneys  taken  from 
the  corporate  treasury:  Brown  v.  De  Young,  167  111. 
549  (47  N.  E.  863,  866) ;  Eaton  v.  Robinson,  19  R.  I. 
146  (31  Atl.  1058,  32  Atl.  339,  29  L.  R.  A.  100) ;  Foug- 
eray  v.  Cord,  50  N.  J.  Eq.  185,  198-200  (24  Atl.  499) ; 
Davis  V.  Gemmell,  73  Md.  530,  534  (21  Atl.  712) ;  Crich- 
ton  V.  Webb  Press  Co.,  113  La.  167, 183  (36  South.  926, 
104  Am.  St.  Rep.  500,  67  L.  R.  A.  76).  The  doctrine  of 
these  cases  is  applicable  only  where  the  court  can  say 
that  the  powers  of  the  directors  will  be  abused  to  the 
injury  of  the  complaining  stockholders  and  that  the 
circumstances  clearly  call  for  the  declaration  of  a  divi- 
dend. In  the  above  cases  the  relief  granted  was  inci- 
dental to  a  recovery  in  the  right  of  the  corporation  at 
the  suit  of  a  stockholder. 

7.  Plaintiff  admits  in  his  brief  that  his  suit  is  not 
brought  in  the  right  of  the  corporation.  Even  under 
the  liberal  rule  announced  by  this  court  in  Wills  v. 
Nehalem  Coal  Co.,  52  Or.  70,  87-89  (96  Pac.  528),  the 
amended  complaint  cannot  be  upheld  as  stating  a  cause 
of  suit  in  the  right  of  the  corporation.  It  does  not 
purport  to  be  brought  on  behalf  of  all  stockholders 
similarly  situated,  nor  is  the  absence  of  this  allega- 
tion excused  by  distinct  averment  that  plaintiff  is  the 
only  stockholder  not  concerned  in  the  frauds  com- 
plained of.  The  amended  complaint  does  not  allege  a 
demand  on  the  board  of  directors  to  bring  suit  in  the 
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name  of  the  corporation,  nor  does  it  suflBciently  excuse 
such  failure  to  demand  action  by  the  board.  The  alle- 
gations of  the  amended  complaint  on  this  subject  are : 

**That  the  said  Columbia  Gold  Mining  Company  has 
in  all  matters  been  controlled  by  ihe  defendant  E.  W. 
Backus,  and  plaintiff  has  been  unable  and  is  unable  to 
secure  any  relief  from  the  said  Columbia  Gold  Mining 
Company  on  account  of  the  defendants  herein  owning 
and  controlling  ninety-five  per  cent  of  the  capital  stock 
of  said  company  and  having  it  within  their  power  to 
completely  control  the  election  of  officers  and  the  con- 
duct of  the  business  of  said  company,  and  are  unwill- 
ing to,  and  will  not,  act  in  this  matter  for  the  benefit 
and  protection  of  said  Columbia  Gold  Mining  Company 
and  this  plaintiff  or  either  thereof.'' 

8,  9.  The  mere  fact  that  directors  are  elected  by  the 
vote  of  a  stockholder  against  whom  suit  should  be 
brought,  does  not  raise  a  presumption  that  they  will  re- 
fuse to  order  a  suit  brought  or  will  conduct  such  suit 
collusively.  Under  our  statute  directors  are  sworn  to 
'^faithfully  and  honestly  discharge''  their  duties:  Sec- 
tion 6689,  L.  0.  L.  The  presumption  is  that  the  direc- 
tors will  do  their  duty.  If  plaintiff  would  excuse  a 
failure  to  make  demand  on  the  directors,  he  should 
name  the  directors,  show  that  they  themselves  are  the 
guilty  parties,  as  in  Wills  v.  Nehalem  Coal  Co.,  52  Or. 
70  (96  Pac.  528),  and  North  v.  Union  S.  <&  L.  Assn., 
59  Or.  483  (117  Pac.  822),  or  show  such  relationship 
to  the  guilty  parties  by  blood,  marriage  or  business 
associations,  or  such  other  facts,  as  justify  the  con- 
clusion that  they  will  refuse  to  do  their  duty.  A  gen- 
eral statement  that  the  corporation  or  its  board  of 
directors  is  in  control  of  the  guilty  party  will  not 
suffice :  Allen  v.  Wilson,  28  Fed.  677,  678,  679 ;  Squair 
V.  Lookout  Mountain  Co.,  42  Fed.  729,  732;  Watson  v. 
U.  S.  Sugar  Refinery  Co.,  68  Fed.  769,  773  (15  C.  C.  A. 
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662) ;  Hawes  v.  Oakland,  104  U.  S.  450,  460,  461  (26 
I..  Ed.  827) ;  Dimpfel  v.  Ohio  etc.  R.  Co.,  110  U.  S.  209, 
211  (28  L.  Ed.  121,  3  Sup.  Ct.  Eep.  573) ;  Taylor  v. 
Holmes,  127  U.  S.  489,  492  (32  L.  Ed.  179,  8  Sup.  Ct. 
Rep.  1192) ;  Dunphy  v.  Traveller  Newspaper  Assn., 
146  Mass.  495,  498  (16  N.  E.  426) ;  Moore  v.  Silver 
Valley  Min.  Co.,  104  N.  C.  534,  545  (10  S.  E.  679); 
Alexander  v.  Searcy,  81  Ga.  536,  549,  550  (8  S.  E.  630, 
112  Am.  St.  Eep.  337) ;  Rathbone  v.  Parker shurg  Gas 
Co.,  31 W.  Va.  798,  805,  806  (8  S.  E.  570) ;  Decatur  Min- 
eral Land  Co.  v.  Palm,  113  Ala.  531,  539  (21  South.  315, 
59  Am.  St.  Rep.  140) ;  New  Birmingham  Iron  etc.  Co. 
V.  Elevens,  12  Tex.  Civ.  App.  410,  421  (34  S.  W.  828) ; 
House  V.  Cooper,  30  Barb.  (N.  Y.)  157,  158.  If 
plaintiff  has  no  information  as  to  who  the  directors 
are,  he  should  allege  acts  showing  diligence  on  his  part 
to  secure  the  information  and  the  obstacles  interposed 
by  the  defendants  thereto. 

10.  The  right  of  a  minority  stockholder  to  sue  on  behalf 
of  the  corporation  in  a  proper  case  is  well  established, 
but  it  is  a  right  liable  to  abuse  by  unscrupulous  stock- 
holders and  it  should  be  jealously  guarded  hy  adher- 
ence to  those  limitations  which  the  experience  of  courts 
of  equity  has  shown  to  be  necessary.  A  cause  of  suit, 
held  by  a  corporation  should  ordinarily  be  asserted  by 
the  corporation;  if  the  suit  be  conducted  collusively, 
a  court  of  equity  will  always  permit  intervention  by  a 
stockholder  to  protect  his  rights  and  the  rights  of 
others  similarly  situated. 

11, 12.  A  suit  brought  by  a  stockholder  on  behalf  of 
a  corporation  is  a  suit  in  personam  and  relief  cannot  be 
granted  unless  the  party  against  whom  the  claim  is  as- 
serted is  served  or  appears.  If  he  is  served  by  pub- 
lication there  must  be  a  seizure  by  the  court  of  some 
property  belonging  to  him  on  which  to  base  the  service 
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by  publication;  Bank  of  Colfax  v.  Richardson,  34  Or. 
518,  524  (54  Pac.  359,  75  Am.  St.  Rep.  664).  Other- 
wise  such  attempted  service  is  nugatory.  In  the  pres- 
ent case  there  was  no  such  seizure.  The  fund  paid 
into  court  by  plaintiff  belonged  to  the  Columbia  Com- 
pany. It  is  true  that  the  stock  of  the  other  defend- 
ants is  subject  to  the  jurisdiction  of  the  Oregon  courts, 
although  the  certificates  are  without  the  state  and  are 
owned  by  nonresidents:  Gamble  v.  Dawson,  67  Wash. 
72  (120  Pac.  1060,  Ann.  Cas.  1913D,  561).  But  this 
stock  was  not  seized  or  impounded  in  any  manner  at 
the  inception  of  the  litigation  and  the  suit  involves  no 
property  in  which  the  parties  charged  with  fraud  were 
interested  within  the  purview  of  Section  399,  L.  0.  L. 
The  attempted  service  by  publication  was  therefore  in- 
effectual and  at  the  time  of  the  trial  the  court  had 
jurisdiction  of  none  of  the  defendants  except  the 
Columbia  Company  and  Richardson.  For  several  rea- 
sons, therefore,  the  record  did  not  entitle  the  Circuit 
Court  to  treat  this  as  a  suit  brought  on  behalf  of  the 
corporation,  nor  did  the  court  so  treat  it. 

13.  The  amended  complaint  is  obnoxious  to  demurrer 
on  another  ground.  Plaintiff  bases  his  cause  of  suit 
on  the  misappropriation  of  moneys  belonging  to  the 
Columbia  Company  in  the  years  1899,  1900  and  1901. 
His  suit  was  brought  September  18,  1915.  He  alleges 
that  the  moneys  were  misappropriated  and  converted 
without  his  knowledge  and  that  the  entries  in  the  books 
of  the  Columbia  Company  were  made  long  after  the 
misappropriations.  It  is  alleged  that  at  the  time  when 
the  suit  was  brought  the  defendants,  except  the  Colum- 
bia Company,  resided  in  the  State  of  Minnesota. 
There  are  no  further  allegations  explanatory  of  plain- 
tiff's long  delay  in  bringing  suit,  except  a  paragraph 
which  alleges  that  plaintiff  was  without  power  to  as- 
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sert  his  rights  until  he  had  paid  for  his  stock  in  1909. 
The  contention  advanced  in  this  portion  of  the  com- 
plaint is  clearly  untenable.  Plaintiff's  debt  for  the 
payment  of  his  stock  conld  have  been  discharged  at 
any  time.  He  may  not  have  had  the  money  to  pay  it 
in  full,  but  his  poverty  could  not  prolong  the  time 
allowed  him  within  which  to  sue.  Under  our  form  of 
government  there  cannot  be  one  law  for  the  rich  man 
and  another  for  the  poor. 

14, 15.  If  we  understand  aright  plaintiff 's  theory  of 
this  case,  it  is  that  equity  will  treat  the  misappropria- 
tion of  the  funds  of  the  Columbia  Company  by  its  ma- 
jority stockholder  as  an  equitable  declaration  of  a  divi- 
dend, entitling  plaintiff  as  a  minority  stockholder  to 
his  aliquot  share  of  the  moneys  misappropriated.  An 
action  at  law  for  the  recovery  of  a  dividend  would  have 
to  be  brought  within  six  years:  Section  6,  L.  0.  L. 
Equity  is  disposed  to  follow  the  law.  If  an  equitable 
suit  is  brought  within  the  time  allowed  to  bring  a  cor- 
responding action  at  law,  the  burden  devolves  on  the 
defendant  to  allege  and  prove  laches;  if  the  equitable 
suit  is  brought  after  the  expiration  of  the  time  allowed 
to  bring  the  corresponding  action  at  law,  plaintiff 
should  explain  the  delay  in  his  bill :  Wills  v.  Nehalem 
Coal  Co.,  52  Or.  70,  91  (96  Pac.  528).  Plaintiff  does 
not  allege  when  he  acquired  the  information  on  which 
he  bases  his  right  to  recover.  The  complaint  in  this 
case  should  allege  the  impediments  to  an  earlier  prose- 
cution of  plaintiff  ^s  claim,  how  he  remained  in  igno- 
rance so  long  and  how  and  when  the  matter  came  to 
his  knowledge:  Badger  v.  Badger,  2  Wall.  (U.  S.)  87, 
95  (17  L.  Ed.  836);  Weiss  v.  Bethel,  8  Or.  523,  528; 
Loomis  V.  Rosenthal,  34  Or.  585,  601  (57  Pac.  55). 
Plaintiff  cites  authorities  to  the  effect  that  the  statute 
of  limitations  does  not  begin  to  run  against  a  stock- 
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holder  claiming  a  dividend  until  the  dividend  is  de- 
clared. This  principle  cannot  help  plaintiff,  because 
he  is  obliged  to  contend  that  the  frauds  of  those  in  con- 
trol of  the  corporation  constitute  an  equitable  declara- 
tion of  a  dividend  and  these  frauds  were  perpetrated 
more  than  six  years  prior  to  the  bringing  of  this  suit. 
16.  If  plaintiff  relies  on  Section  16,  L.  0.  L.,  as  inter- 
preted in  Jamieson  v.  Potts,  55  Or.  292  (105  Pac.  93, 

25  L.  R.  A.  (N.  S.)  24),  he  should  aver  that  the  defend- 
ant  Minnesota  corporations  have  never  done  business 
in  Oregon,  that  the  individual  defendants  have  continu- 
ously resided  in  Minnesota  since  the  acts  complained  of 
have  taken  place,  and  he  should  set  up  the  aggregate 
time  which  they  have  severally  spent  in  Oregon, 

17, 18.  Plaintiff  cites  authorities  to  the  effect  that  a 
director  is  a  trustee,  that  a  majority  stockholder  is  in 
some  sense  a  trustee  and  invokes  the  rule  that  the  stat- 
ute of  limitations  will  not  run  in  favor  of  a  trustee  of  an 
express  trust.  These  principles  are  sound,  but  the  latter 
principle  is  subject  to  a  limitation  which  makes  it  in- 
applicable to  this  case ;  when  the  trustee  repudiates  his 
trust  and  appropriates  the  trust  property  to  his  own 
use,  the  statute  begins  to  run  in  his  favor:  Raymond  v. 
Flavel,  27  Or.  219  234,  235  (40  Pac.  158) ;  Crow  v. 
Crow,  70  Or.  534,  554,  555  (139  Pac.  854).  The  alle- 
gations of  the  amended  complaint  are  that  the  defend- 
ants converted  to  their  own  use  large  sums  of  money, 
taking  them  from  the  treasury  and  investing  them  in 
various  enterprises  in  which  plaintiff  is  not  interested. 
This  was  certainly  a  disavowal  of  any  trust  with  refer- 
ence to  these  funds. 

We  are  obliged  to  hold  that  the  Circuit  Court  erred 
in  overruling  the  demurrers  to  the  amended  complaint. 

If  the  amended  complaint  were  upheld  as  sufficient 
and  if  we  could  accept  plaintiff's  view  of  the  law  as 
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correct,  we  would  have  to  accord  plaintiff  a  decree  on 
the  pleadings.  The  answer  not  only  fails  to  plead 
affirmatively  the  waiver  by  acquiescence  and  the  es- 
toppel on  which  the  defendants  chiefly  rely,  but  it  ad- 
mits the  most  material  allegations  of  the  complaint. 
For  example,  it  is  alleged  in  the  fifteenth  paragraph 
of  the  amended  complaint  that  the  defendants  Backus, 
Backus-Brooks  Company  and  E.  W.  Backus  Lumber 
Company  **  embezzled,  misappropriated,  took  and  con- 
verted to  their  own  use''  $103,174.50  and  $190,572.28. 
The  corresponding  allegation  in  the  answer  is  as 
follows : 

*'Said  defendant  further  alleges  that  if  either  said 
defendant  Backus,  said  Backus-Brooks  Company  or 
E.  W.  Backus  Lumber  Company,  or  any  of  the  other 
defendants  ever  wrongfully  or  otherwise,  illegally  or 
otherwise,  fraudulently  or  otherwise  embezzled  or  mis- 
appropriated or  took,  or  converted  to  their  use,  or  to 
the  use  of  either  of  them  any  moneys  or  property  or 
effects  of  said  Columbia  Gold  Mining  Company,  which 
they  or  either  of  them  had  no  right  to  take  or  receive, 
whether  as  alleged  in  the  fifteenth  subdivision  of  said 
complaint  or  otherwise,  said  defendant  did  not  realize 
it  nor  did  said  plaintiff  ever  call  it  to  its  attention  or 
make  any  claim  to  that  effect. ' ' 

Substantial  justice  clearly  requires  that  this  cause 
be  reversed  and  that  the  parties  have  leave  to  amend 
to  the  end  that  their  contentions  may  be  properly 
passed  on.     They  both  have  something  to  amend  by. 

If  we  were  to  stop  here  this  case  would  shortly  be 
back  in  this  court  on  a  second  appeal.  In  the  trial  of 
the  issues  nearly  twenty-five  hundred  pages  of  testi- 
mony have  been  taken  and  the  abstracts  and  briefs 
aggregate  upwards  of  nine  hundred  pages  of  printed 
matter.  In  view  of  the  burden  of  the  parties  in  these 
proceedings  we  think  we  should  state  our  views  on  the 
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controverted  questions  arising  on  this  record,  assum- 
ing that  by  proper  amendment  of  the  pleadings  the 
questions  really  in  dispute  can  be  determined  and  a 
decree  entered  in  the  Circuit  Court  which  will  termi- 
nate this  particular  suit. 

19,  20.  On  January  7, 1897,  plaintiff  made  a  contract 
with  E.  W.  Backus  Lumber  Company  under  which  he 
acquired  subsequently  the  seventy-five  shares  of  stock 
in  the  Columbia  Company  which  are  the  basis  of  the 
present  suit.  Plaintiff  contends  and  the  lower  court 
found  that  on  a  proper  construction  of  this  contract 
plaintiff  was  entitled  to  a  five  per  cent  interest  in  the 
Columbia  Mine  after  the  purchase  price  due  Cable 
Brothers  had  been  paid  in  full.  We  cannot  agree  with 
this  conclusion.  The  salient  language  of  the  contract 
is  as  follows: 

' '  Said  Baillie  shall  have  the  privilege  of  purchasing 
a  five  per  cent  interest  in  the  equity  now  owned  by  said 
first  party  in  said  Columbia  Mine  at  the  agreed*  price 
of  $5000.'' 

The  testimony  shows  that  the  word  ** equity''  was 
used  deliberately  and  advisedly.  At  the  date  of  the 
contract  $20,000  had  been  paid  on  a  total  purchase 
price  of  $80,000  and  some  additional  money  had  been 
spent  in  improving  the  property.  When  the  Columbia 
Company  was  incorporated  a  few  months  later,  the 
parties  gave  the  agreement  a  practical  construction 
which  is  significant,  if  not  controlling.  The  option  for 
the  purchase  of  the  mine  was  assigned  to  plaintiff  and 
by  him  turned  over  to  Columbia  Company  in  payment 
for  the  capital  stock  amounting  to  $150,000.  At  the 
time  when  the  option  was  so  transferred  to  the  Colum- 
bia Company,  the  investment  of  the  E.  W.  Backus 
Lumber  Company  in  the  enterprise  was  $33,538.39. 
After  the  incorporation  of  the  Columbia  Company, 
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Baillie  received  a  certificate  for  seventy-five  shares  of 
its  stock,  being  five  per  cent  of  the  total  issue,  and  he 
pledged  this  stock  as  collateral  security  for  the  unpaid 
balance  of  the  $5,000,  the  purchase  price  thereof. 
Plaintiff  also  participated  in  the  execution  by  the  cor- 
poration of  a  mortgage  for  $60,000  given  Cable  Broth- 
ers to  secure  the  remainder  of  the  purchase  price.  It 
was  clearly  contemplated  that  the  corporation  should 
pay  this  $60,000.  Plaintiff  agreed  to  pay  $5,000  for 
a  one-twentieth  interest  in  an  equity  which  had  cost 
E.  W.  Backus  Lumber  Company  $33,538.39.  The  con- 
tract has  been  fully  executed  and  it  cannot  now  be 
reformed,  even  if  the  evidence  justified  a  reformation, 
which  it  does  not.  The  defendant  Backus  drove  a  hard 
bargain;  in  dealing  with  plaintiff  he  capitalized  at 
$100,000  an  asset  which  had  cost  his  company  one  third 
of  that  sum.  It  is  true  that  Baillie  only  took  an  option 
and  that  he  was  under  no  obligation  to  pay  the  full 
purchase  price  unless  on  investigation  he  concluded 
that  it  was  wise  to  do  so.  But  Baillie  had  paid  on  ac- 
count of  the  option  $1,000,  which  he  had  saved  out  of 
a  small  salary  and  which  was  his  whole  capital.  If  he 
had  failed  to  complete  the  purchase  he  would  have  for- 
feited this  sum  and  other  moneys  paid  subsequently 
thereon. 

The  record  contains  other  evidence  of  the  bargain- 
driving  characteristics  of  the  defendant  Backus. 
Plaintiff's  salary  was  $100  a  month  down  to  January 
1, 1902.  During  the  last  three  years  in  which  this  sal- 
ary was  paid  plaintiff,  he  was  managing  a  business  of 
which  the  net  returns  were  $106,107.72  per  annum.  In 
1901  the  defendant  Backus  took  from  the  treasury  of 
the  Columbia  Company  $100,000  and  replaced  it  with 
two  notes  of  Backus-Brooks  Co.  bearing  interest  at  the 
rate  of  four  and  one  half  and  five  per  cent,  respeo- 
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tively,  Backus-Brooks  Co.  is  the  same  corporation  as 
the  E.  W.  Backus  Lumber  Company,  its  name  having 
been  changed  in  1899.  Its  capital  stock  is  $600,000, 
of  which  $500,000  belonged  in  1901  to  the  defendant 
Backus.  The  two  notes  so  given  remained  unpaid 
until  1909,  carrying  the  low  interest  rates  aforesaid  for 
approximately  eight  years.  During  all  these  years  the 
defendant  Backus  turned  a  deaf  ear  to  plaintiff's  re- 
quests for  the  declaration  of  dividends.  When  a 
dividend  was  finally  declared  in  1909  one  of  the  em- 
ployees of  Backus-Brooks  Co.,  or  Backus-Brooks  Com- 
pany, the  Maine  corporation  which  succeeded  to  the 
business  in  1903,  charged  plaintiff  six  per  cent  interest 
on  a  balance  of  about  $1,500  still  unpaid  on  his  contract 
for  the  purchase  of  his  stock,  although  the  contract 
called  for  interest  at  the  rate  of  eight  per  cent.  Again 
and  again  in  his  testimony  the  defendant  Backus  recurs 
to  this  incident,  complaining  bitterly  of  the  failure  to 
exact  from  plaintiff  the  last  dollar  due  on  his  contract. 
At  the  time  when  the  Columbia  Mine  was  purchased 
the  defendant  Backus  agreed  with  Mclntyre  and  Lee 
that  they  should  have  twenty  per  cent  of  the  net  profits 
of  the  mine  in  consideration  of  their  services  as  brok- 
ers in  effecting  the  purchase.  The  defendant  Backus 
gave  strict  instructions  that  they  were  to  be  kept  in 
ignorance  of  the  condition  and  output  of  the  mine,  and 
while  they  were  without  information  on  the  subject,  in 
1899,  he  bought  them  off  for  $3,000.  Under  their 
agreement  they  would  have  been  entitled  to  $26,000  in 
the  year  1899  and  nearly  $20,000  additional  in  each  of 
the  two  following  years.  In  1899,  at  a  time  when  the 
Columbia  Company  had  $41,000  in  its  treasury,  plain- 
tiff wrote  the  defendant  Backus  requesting  that  these 
moneys  be  used  to  pay  the  balance  of  the  purchase 
price  owing  to  Cable  Brothers  on  which  the  Columbia 
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Company  was  paying  eight  per  cent  interest.  The 
defendant  Backus  replied  declining  so  to  do  and  stat- 
ing that  he  was  considering  whether  it  would  not  be 
profitable  to  default  on  the  purchase  money  mortgage 
and  permit  Cable  Brothers  to  take  back  the  mine.  The 
$41,000  in  the  treasury  had  all  been  taken  out  of  the 
mine;  but  the  defendant  Backus  had  no  appreciation 
of  his  moral  obligation  to  use  this  money  in  payment 
of  the  purchase  price  or  to  pay  this  purchase  price 
at  all. 

It  appears  from  the  testimony  that  about  September 
1,  1899,  the  defendant  Backus  temporarily  displaced 
plaintiff  from  his  position  as  manager  of  the  mine  and 
sent  him  into  Idaho.  While  plaintiff  was  absent  from 
the  mine,  the  defendant  Backus  on  December  29, 1899, 
drew  a  check  for  $64,517.18  on  the  bank  account  of  the 
Columbia  Company  and  turned  the  proceeds  of  the 
check  into  the  coffers  of  Backus-Brooks  Co.  A  part 
of  the  money  so  taken  was  in  reimbursement  of  ad- 
vances made  the  corporation,  and  these  sums  were 
properly  repaid  by  the  Columbia  Company  to  the  lum- 
ber company.  The  check  included  the  sum  of 
$33,538.39  to  which  the  lumber  company  had  no  shadow 
of  right.  The  defendant  Backus  undertook  to  take 
from  the  treasury  of  the  corporation  a  sum  of  money 
equivalent  to  that  invested  by  the  lumber  company  in 
the  equity  used  to  pay  for  the  capital  stock  of  the 
Columbia  Company.  Plaintiff  was  probably  removed 
from  his  position  and  sent  out  of  the  state  in  order  that 
these  moneys  could  be  abstracted  without  his  knowl- 
edge. The  defendant  Backus  undertakes  to  defend 
this  act  by  swearing  that  plaintiff  agreed  to  it.  This 
testimony  is  emphatically  denied  by  plaintiff.  The 
testimony  shows  plaintiff  to  be  a  man  of  intelligence 
and  we  cannot  believe  that  he  assented  to  so  gross  a 
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fraud  upon  himself.  The  fraud  is  aggravated  by  the 
relations  of  the  parties.  The  defendant  Backus  claims 
to  have  regarded  plaintiflF  almost  as  a  member  of  his 
family;  one  of  the  Backus  children  was  named  for 
plaintiff.  Plaintiff  was  a  young  man  thirty  years  of 
age,  with  no  assets  except  his  interest  in  this  mine. 
The  defendant  Backus  was  a  man  of  mature  years,  the 
head  of  a  prosperous  business.  The  mine  had  become 
a  producer  under  the  able  management  of  plaintiff 
working  for  a  salary  pitifully  inadequate. 

21,  22.  Plaintiff  claims  that  he  did  not  appreciate  the 
fraud  so  perpetrated  upon  him  until  he  had  the  books 
of  the  Columbia  Company  experted  in  the  summer  of 
1915  and  we  believe  his  testimony  in  this  regard.    We 
would  not  hold  that  he  acquiesced  in  this  transaction 
without  clear  and  cogent  proof.     So  far  as  the  Oregon 
courts  are  concerned,  the  defendant  Backus  is  liable  to 
account  for  the  money  so  misappropriated  unless  he 
can  show  that  he  has  been  in  the  state  of  Oregon  more 
than  six  years  since  1899 :  Section  16,  L.  0.  L.,  Jamie- 
son  V.  Potts,  55  Or.  292  (105  Pac.  93,  25  L.  E.  A.  (N.  S.) 
24).     The  fund  is  money  had  and  received  to  the  use 
of  Columbia  Company;  it  is  liquidated  and  Backus- 
Brooks  Co.  never  at  any  time  had  a  right  to  a  dollar 
of  it.     The  case  therefore  falls  without  the  doctrines 
of  Baker  County  v.  Huntington,  48  Or.  593,  603  (87 
Pac.  1036,  89  Pac.  144),  and  Holtz  v.  Olds,  84  Or. 
567  (164  Pac.  583,  1184).     The  claim  bears  interest 
at  the  legal  rate.     The  evidence  indicates  that  the 
money  in  some  form  came  into  the  hands  of  Bachus- 
Brooks  Company,  the  Maine  corporation,  when  it  suc- 
ceeded to  the  business  of  the  lumber  company  in  1903. 
The  evidence  forecloses  any  contention  that  this  latter 
corporation  could  be  an  innocent  purchaser;  the  defend- 
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ant  Bachus  controls  its  stock  and  there  is  no  suggestion 
by  any  witness  that  it  has  any  stockholders  other  than 
those  who  held  stock  in  the  Minnesota  corporation. 
The  evidence  of  both  plaintiff  and  the  defendants  shows 
conclusively  that  the  defendant  Backus  dominates  any 
enterprise  witt  which  he  is  connected  and  that  he  has 
dominated  absolutely  the  corporations  with  which  we 
are  concerned  in  this  case. 

23.  Plaintiff's  next  groimd  for  complaint  is  the  in- 
vestment of  funds  of  the  Columbia  Company  in  a  min- 
ing enterprise  located  in  Gunnison  County,  Colorado, 
owned  by  Midland  Mining  and  Milling  Company.  The 
books  of  the  Columbia  Company  show  a  diversion  of 
its  funds  to  the  extent  of  $36,661.05  in  this  enterprise. 
These  expenditures  were  lUtra  vires,  but  we  think  that 
plaintiff  is  in  no  position  to  take  advantage  of  them. 
The  testimony  satisfies  us  that  he  assented  to  the 
policy  of  investing  the  funds  of  the  Columbia  Com- 
pany in  outside  enterprises.  While  he  was  under 
salary  from  the  Columbia  Company  he  investigated 
some  mines  in  Idaho  and  turned  in  to  the  Columbia 
Company  his  account  for  traveling  expenses.  The 
books  of  the  Columbia  Company  were  kept  under  plain- 
tiff's  direction,  part  of  the  time  by  Mr.  Packwood  and 
the  remainder  of  the  time  by  Mrs.  Baillie.  They  show 
an  account  with  Midland  Mining  and  Milling  Company 
at  all  times  from  1899  to  1915  and  the  account  was  a 
live  one,  figuring  in  every  trial  balance  and  subject  to 
change  as  items  were  added  to  it  from  time  to  time.  It 
appears  on  the  face  of  the  account  that  a  large  block 
of  stock  in  the  Midland  Company  was  held  by  the 
Columbia  Company.  Plaintiff  admits,  furthermore, 
that  he  figured  in  some  negotiations  at  Denver  looking 
to  the  sale  of  the  property. 
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These  latter  remarks  are  equally  applicable  to  the 
investment  of  the  funds  of  the  Columbia  Company  in 
some  Nome  properties  owned  now  by  Northern  Min- 
ing and  Trading  Company.  This  investment  is  repre- 
sented by  a  large  block  of  stock  and  a  note  of  date 
January  2,  1912,  for  $36,173.25.  We  \hink  that  the 
evidence  shows  acquiescence  by  plaintiff  in  this  diver- 
sion of  the  funds  of  the  Columbia  Company.  On  this 
branch  of  the  case  the  defendants  are  entitled  to  pre- 
vail: Allen  V.  Wilson,  28  Fed.  677,  680;  Kent  v.  Quick- 
silver Mining  Co.,  78  N.  Y.  159,  184;  Babcock  v. 
Farwell,  245  111.  14  (91  N.  E.  683,  692,  137  Am.  St. 
Rep.  284,  19  Ann.  Cas.  74) ;  Stcmley  v.  Luse,  36  Or.  25, 
35(58Pac.75). 

24,  25.  Prior  to  1903  it  had  been  determined  that  the 
interests  of  the  Columbia  Company  required  it  to  keep 
intact  a  rich  body  of  ore  referred  to  in  the  testimony 
as  the  Bonanza  Chute.  The  defendant  Backus-Brooks 
Company  sustained  some  heavy  losses  in  1903  and  with 
a  view  to  recouping  them  the  defendant  Backus 
directed  the  milling  of  this  ore ;  the  money  realized  was 
used  by  Backus-Brooks  Company  and  subsequently 
accounted  for.  When  a  corporation  acquires  a  major- 
ity of  the  stock  of  another  corporation,  it  assumes  the 
obligation  to  manage  the  affairs  of  the  controlled  cor- 
poration for  the  benefit  of  all  of  the  stockholders  and 
not  for  its  own  aggrandizement:  Hunnewell  v.  New 
York  Cent.  etc.  R.  Co.,  196  Fed.  543,  545.  In  1903  the 
defendant  Backus  was  president  of  the  Columbia  Com- 
pany and  one  of  its  directors.  It  was  his  duty  to 
conduct  the  Columbia  Company's  affairs  with  an  eye 
single  to  the  interests  of  the  Columbia  Company: 
Young  v.  Columbia  Land  etc.  Co.,  53  Or.  438,  441  (99 
Pac.  936,  101  Pac.  212,  133  Am.  St.  Eep.  844).  The 
above  transaction  was  a  breach  of  trust. 
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26.  From  1899  to  the  present  time  the  funds  of  the 
Columbia  Company  have  been  used  by  the  defendant 
Backus  to  finance  his  lumber  company.  No  security 
has  been  furnished  the  Columbia  Company  and  no  cor- 
porate action  has  been  taken  authorizing  these  loans. 
The  defendant  Backus  has  not  asked  plaintiff's  leave, 
but  has  done  as  he  has  seen  fit  and  paid  such  interest 
as  he  elected  to  pay.  Plaintiff  knew  of  these  loans  and 
seems  to  have  made  no  objection  to  them  prior  to  the 
bringing  of  this  suit.  It  does  not  follow  that  he  is 
required  to  permit  this  method  of  doing  business  to 
continue.  In  July,  1915,  the  indebtedness  of  Backus- 
Brooks  Company  to  the  Columbia  Company  was 
$67,560.20.  This  sum  should  be  returned  to  the  treas- 
ury of  the  Columbia  Company. 

The  evidence  shows  that  on  September  18,  1915,  the 
Circuit  Court  passed  an  injunction  restraining  the  de- 
fendant Richardson  from  removing  the  books  and 
papers  of  the  Columbia  Company  from  the  State  of 
Oregon.  The  injunction  was  served  upon  him  at 
Baker  on  the  early  evening  of  that  day.  Prior  to  the 
service  of  the  injunction  he  had  packed  the  records 
and  correspondence  into  nine  boxes  and  had  lodged 
them  with  the  American  Express  Company  for  car- 
riage to  Minneapolis.  At  the  time  when  the  injunc- 
tion was  served  upon  him  the  shipment  was  at  Baker, 
as  he  well  knew,  and  the  express  company  would  have 
returned  it  to  him  on  compliance  with  its  regulations. 
He  did  nothing  to  stop  the  shipment,  nor  did  he  report 
the  situation  to  the  court  or  to  opposing  counsel. 

In  the  trial  of  the  issues  involved  in  this  case  the 
minute-book  of  the  Columbia  Company  was  an  impor- 
tant piece  of  evidence.  The  defendants  were  notified 
to  produce  it  and  failed  to  do  so.  The  defendant 
Backus  undertook  to  account  for  its  absence  by  testi- 
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fying  to  some  incident  in  1907  when  some  records  of 
Backns-Brooks  Company  were  lost.  Thereafter  the 
defendant  Brooks  went  on  the  stand  and  testified  that 
he  had  seen  the  book  in  the  custody  of  Backus-Brooks 
Company  subsequent  to  the  bringing  of  this  suit.  He 
further  testified  on  cross-examination  that  at  the  time 
when  he  saw  the  minute-book  the  defendant  Richard- 
son was  asking  for  all  the  records  and  papers  which 
could  throw  any  light  upon  this  controversy.  Plain- 
tiff proved  on  rebuttal  that  the  defendant  Richardson 
had  admitted  when  he  was  at  Baker  in  September, 
1915,  that  the  minute-book  was  in  his,  Richardson's, 
possession.  Richardson  does  not  deny  this  testimony. 
He  conducted  the  examination  of  Backus  and  Brooks 
in  chief  and  drew  out  from  the  latter  that  a  diligent 
search  for  the  minute-book  had  been  made  in  the 
effects  of  Backus-Brooks  Company  without  avail  im- 
mediately prior  to  the  taking  of  the  testimony. 

The  conclusion  is  inevitable  that  the  defendant 
Richardson  has  possession  of  the  minute-book,  that  he 
has  willfully  suppressed  it  and  that  he  has  conspired 
with  the  defendants  Backus  and  Brooks  to  deceive  the 
court  as  to  its  whereabouts. 

Prior  to  the  trial  of  this  cause,  plaintiff  sent  his 
father-in-law,  Mr.  Luther  Perkins,  from  Coffeyville, 
Kansas,  to  Minneapolis  to  make  inspection  of  the  books 
of  the  Columbia  Company.  Mr.  Perkins  took  with 
him  written  authority  from  plaintiff  which  was  ex- 
hibited  to  the  defendants.  The  inspection*  requested 
was  the  right  of  plaintiff  under  the  express  provisions 
of  Section  6694,  L.  0.  L.  The .  inspection  was  denied 
with  a  discourtesy  which  is  aggravated  by  the  circum- 
stance that  Mr.  Perkins  was  seventy-two  years  of  age. 

Immediately  prior  to  the  bringing  of  this  suit  plain- 
tiff drew  the  sum  of  $14,756.83  from  the  funds  of  the 
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Columbia  Company  on  deposit  with  the  First  National 
Bank  of  Baker,  put  this  in  the  form  of  (Certificates  of 
deposit  and  left  the  certificates  in  the  registry  of  the 
Circuit  Court  to  abide  the  determination  of  this  suit. 
The  defendant  Backus  was  promptly  notified  of  plain- 
tiff's action  in  this  regard.  Was  plaintiff  justified  in 
so  doing,  and  what  disposition  should  be  made  of  this 
fund?  Much  that  we  have  said  in  this  opinion  has 
looked  to  the  answer  to  these  questions. 

27-29.  Plaintiff  was  not  guilty  of  embezzlement  and 
the  charge  of  embezzlenaent  comes  with  a  bad  grace 
from  these  defendants.  We  think  that  plaintiff  mistook 
his  remedy.  He  should  have  applied  for  a  receivership 
and  on  the  qualification  of  the  receiver  the  fund  should 
have  been  paid  to  him.  The  case  is  free  from  embar- 
rassment in  two  respects  which  often  stay  the  hands 
of  a  court  in  appointing  receivers.  There  are  no  in- 
nocent stockholders  whose  rights  may  be  prejudiced; 
Backus-Brooks  Company  and  plaintiff  are  the  only 
parties  beneficially  interested  in  the  Columbia  Com- 
pany. The  court  is  not  taking  over  a  going  business; 
the  record  shows  that  the  mine  is  closed  down.  The 
case  is  one  where  the  control  of  the  corporation  is 
vested  in  a  hard  man  who  has  been  guilty  of  several 
breaches  of  trust  and  of  much  defiance  of  the  law. 
The  corporation  has  not  held  annual  meetings  for  the 
election  of  directors,  as  required  by  Section  6693, 
L.  O.  L.  It  has  npt  kept  its  books  in  Oregon  avail- 
able for  inspection  by  persons  interested,  as  required 
by  Section  6694,  L.  0.  L.  It  denied  an  application  for 
such  inspection  by  a  stockholder  who  sent  his  repre- 
sentative to  Minnesota  for  such  purpose.  Although 
Section  6689,  L.  0.  L.,  requires  that  a  majority  of  the 
directors  shall  be  refsidents  of  this  state,  plaintiff  is 
the  only  Oregonian  who  has  been  a  director  since  1899 
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and  the  defendant  Backus  undertook  to  remove  him 
immediately  prior  to  the  bringing  of  this  suit.  While 
plaintiff  is  in  no  position  to  require  the  defendants 
to  restore  to  the  treasury  the  moneys  lost  through 
the  Midland  Mining  and  Milling  Company  and  the 
Northern  Mining  and  Trading  Company,  the  making 
of  these  investments  is  material  as  characterizing  the 
management  of  the  Columbia  Company.  The  defend- 
ant Backus  is  a  man  of  ability,  intelligence  and  wide 
business  experience.  He  knew  the  impropriety  of  in- 
vesting the  funds  of  an  Oregon  corporation  in  specula- 
tive mining  ventures  in  Colorado  and  Northwestern 
Alaska.  The  defendant  Backus  is  acting  under  the  ad- 
vice of  the  defendant  Richardson,  an  attorney  whose 
ethical  principles  leave  much  to  be  desired.  We  think 
the  fears  of  plaintiff  were  well  founded.  If  the  fimd 
in  the  registry  of  the  court  had  been  left  on  deposit  in 
the  Baker  bank  it  would  have  been  withdrawn  from 
the  jurisdiction  and  from  the  treasury  of  the  corpora- 
tion. In  the  absence  of  judicial  action  we  doubt 
whether  this  fund  or  the  $67,560.20  would  ever  be  re- 
paid to  the  Columbia  Company.  If  paid  at  all,  these 
moneys  would  be  paid  when  it  was  convenient  to 
Backus-Brooks  Company  to  make  settlement  and  not 
when  the  Columbia  Company  needed  the  funds.  On 
proper  allegations  plaintiff  is  entitled  to  a  receiver- 
ship over  the  Columbia  Company.  The  certificates 
of  deposit  in  the  registry  of  the  court  should  be  in- 
dorsed by  plaintiff.  If  a  receiver  is  appointed  within 
thirty  days  from  the  entry  of  the  mandate  in  this 
cause,  or  such  further  time  as  may  be  allowed  by  the 
Circuit  Court,  the  certificates  should  be  delivered  to 
him;  if  no  receiver  is  appointed  within  the  allotted 
time  the  certificates  should  be  delivered  to  the  Colum- 
bia Company. 
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30.  If  plaintiff  shall  elect  to  amend  his  complaint  and 
apply  for  a  receivership,  he  will  be  proceeding  in  his 
own  right  and  not  in  the  right  of  the  Columbia  Com- 
pany. The  right  of  visitation  over  this  Oregon  corpo- 
ration is  vested  in  the  courts  of  Oregon  and  any  stock- 
holder proceeding  in  his  own  right  may  invoke  it.  His 
pleading  in  such  case  will  be  his  own  complaint  against 
the  corporation  and  not  the  corporation's  complaint 
against  its  unfaithful  officers.  The  relief  to  which 
plaintiff  is  entitled  can  be  given  him  most  properly 
through  a  receivership. 

31,  32.  The  defendants,  Backus,  Brooks,  Horr  and 
Backus-Brooks  Co.,  having  appeared  generally  for  the 
first  time  when  the  decree  was  entered,  should  be  per- 
mitted to  answer  if  they  so  elect  and  to  offer  any  addi- 
tional proof  which  they  may  have.  The  record  indi- 
cates that  they  have  made  their  defense  in  the  name  of 
the  Columbia  Company  and  that  they  will  probably 
have  nothing  further  to  offer.  A  mandatory  injunction 
should  issue  requiring  the  Columbia  Company  to  return 
its  records  to  this  state  and  to  keep  them  here  for  in- 
spection, as  required  by  Section  6694,  L.  0.  L.  If  the 
defendants  shall  fail  to  make  restitution  of  the  moneys 
taken  from  the  Columbia  Company's  treasury,  the  re- 
ceiver should  be  authorized  to  sue  for  their  recovery. 
By  seizure  of  the  majority  stock  in  the  corporation  the 
receiver  can  probably  find  a  remedy  in  the  Oregon 
courts.  If  not,  the  Minnesota  courts  will  probably  en- 
tertain his  suit:  Comstock  v.  Frederickson,  51  Minn. 
350  (53  N.  W.  713).  Plaintiff  is  entitled,  if  he  so 
elects,  to  have  the  receiver  investigate  the  properties 
of  Midland  Mining  and  Milling  Company  and  Northern 
Mining  and  Trading  Company  and  to  advise  the  court 
with  reference  thereto.  On  proper  allegations,  after 
the  funds  of  the  Columbia  Company  have  been  recov- 
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ered,  the  court  may  determine  whether  the  circum- 
stances entitle  plaintiff  to  a  distribution  of  these  funds 
or  any  part  of  them  by  a  dividend. 

The  disposition  of  the  fund  in  the  registry  of  the 
court  herein  directed  can  be  set  up  by  way  of  defense 
to  the  action  at  law  brought  by  the  Columbia  Com- 
pany against  the  First  National  Bank,  and  an  injunc- 
tion restraining  that  litigation  is  unnecessary. 

The  equities  being  with  plaintiff,  he  should  recover 
his  costs  in  both  courts  from  the  Columbia  Company. 

The  decree  is  therefore  reversed  and  the  cause  re- 
manded with  directions  to  sustain  the  demurrer  to  the 
amended  complaint  with  leave  to  plaintiff  to  amend, 
further  proceedings  to  accord  with  this  opinion. 

Bevebsed  and  Eemanded. 

Mb.  Justice  Bean  concurs  in  the  result  of  this 
opinion. 


Denied  October  16,  1917. 

Petition  fob  Beheabinq. 

(167  Pac.  1167.) 

On  petition  for  rehearing.    Petition  denied. 

Mr.  James  H.  Nichols,  Messrs.  Smith  d  Smith,  and 
Mr.  John  L.  Rand,  for  the  petition. 

Mr.  Harris  Richardson  and  Mr.  Morton  D.  Clifford, 
contra. 

In   Banc.    Mb.   Justice   McCamant  delivered   the 
opinion  of  the  court. 

As  requested  by  plaintiff's  petition  for  a  rehearing, 
we  have  read  again  plaintiff's  briefs.    We  have  also 
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reread  large  portions  of  the  testimony  and  many  of 
the  exhibits.  We  have  re-examined  the  amended 
complaint  on  which  the  case  was  tried  and  have  tested 
it  by  the  rule  laid  down  in  Olds  v.  Cary,  13  Or.  362 
(10  Pac.  786),  and  Oregon  &  California  R.  R.  Co.  v. 
Jackson  County,  38  Or.  589,  597  (64  Pac.  307,  65  Pac. 
369).  This  pleading  is  fatally  defective  even  under  the 
liberal  rule  of  construction  prescribed  by  these  au- 
thorities. The  case  is  not  one  of  a  defective  statement 
of  a  good  cause  of  suit,  but  of  a  failure  to  state  a 
cause  of  suit.  As  pointed  out  in  the  first  opinion,  the 
amended  complaint  omits  a  number  of  essential  alle- 
gations. 

33,  34.  It  is  contended  that  the  Columbia  Company 
is  in  no  position  to  raise  the  questions  of  laches  and 
the  statute  of  limitations.  If  the  suit  is  to  be  treated 
as  one  brought  in  the  right  of  the  Columbia  Company 
to  recover  for  it  moneys  abstracted  from  its  treasury, 
this  contention  is  soimd.  These  defenses  can  be  waived 
and  they  are  deemed  waived  unless  asserted  by  the 
litigant  entitled  to  assert  them :  Davis  v.  Davis,  20  Or. 
78,  84  (25  Pac.  140) ;  C reason  v.  Douglas  County,  post, 
p.  159  (167  Pac.  796).  The  parties  entitled  to  assert 
or  waive  these  defenses,  in  the  case  supposed,  would 
be  the  defendant  Backus  and  the  others  charged  with 
the  frauds  relied  on. 

In  his  petition  for  a  rehearing  plaintiff  repudiates 
the  suggestion  that  this  suit  is  brought  in  tlie  right 
of  the  Columbia  Company.  He  construes  his  suit  as 
an  equitable  demand  on  the  corporation  for  his  share 
of  the  fund  which  should  have  been  distributed  as  a 
dividend.  In  this  view  of  the  case  the  Columbia  Com- 
pany is  the  adverse  party  and  is  entitled  at  its  elec- 
tion to  insist  on  its  defenses  of  laches  and  the  statute 
of  limitations. 
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35.  The  amended  complaint  wholly  fails  to  state  facts 
showing  that  plaintiff  is  entitled  to  declare  his  own 
dividend  or  to  have  the  court  require  the  corporatiom 
so  to  do.  The  authority  chiefly  relied  on  is  Fougeray 
V.  Cord,  50  N.  J.  Eq.  185  (24  Atl.  499).  This  was  a 
suit  brought  by  a  minority  stockholder  in  the  right  of 
a  corporation.  He  showed  that  its  assets  consisted 
wholly  of  profits  in  which  he  was  entitled  to  partici- 
pate. It  clearly  appeared  that  the  failure  to  declare 
dividends  was  due  to  the  fraudulent  design  of  the  di- 
rectors to  deprive  plaintiff  of  his  share  of  the  profits. 
The  purposes  for  which  the  corporation  was  organ- 
ized had  been  for  the  most  part  subserved  and  the  de- 
fendants had  transferred  its  assets  fraudulently  to  a 
new  corporation  in  whose  name  they  were  transacting 
business.  The  assets  consisted  of  town  lots,  bills  re- 
ceivable and  liquid  securities,  all  of  which  were  read- 
ily divisible.  Plaintiff  secured  personal  service  on 
the  defendants  and  the  decree  provided  for  a  receiver 
who  should  divide  the  assets  equally  among  the  stock- 
holders. It  affirmatively  appeared  that  there  were  no 
creditors  and  that  the  corporation  no  longer  required 
any  capital. 

In  the  amended  complaint  in  the  instant  case  it  does 
not  appear  that  the  corporate  enterprise  has  been  sub- 
served or  abandoned;  there  are  no  allegations  from 
which  the  capital  requirements  of  the  company  can  be 
inferred  and  plaintiff  does  not  show  that  the  directors 
are  abusing  their  discretion  in  withholding  dividends. 
The  rule  of  law  applicable  is  correctly  stated  in  4 

■ 

Thompson  on  Corporations  (2  ed.).  Section  4509: 

**As  a  general  rule  the  officers  of  a  corporation  are 
the  sole  judges  of  the  propriety  of  declaring  dividends, 
but  when  directors  use  their  powers  illegally,  wantonly 
or  oppressively,  a  court  of  equity,  at  the  instance  of  a 
minority  stockholder,  will  interfere  to  prevent  such 
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misconduct.  Thus  a  minority  stockholder  may  compel 
the  declaration  of  dividends  where  he  clearly  shows 
that  the  directors  are  guilty  of  fraud  or  bad  faith  in 
accumulating  a  large  surplus  and  refusing  to  pay  divi- 
dends. ^ ' 

The  rule  is  also  illustrated  by  the  following  cases: 
Hiscock  V.  Lacy,  9  Misc.  Rep.  578  (30  N.  Y.  Supp.  860, 
872,  873) ;  Boardman  v.  Lake  Shore  etc.  Ry,  Co.,  84 
N.  Y.  157 ;  Morey  v.  Fish  Bros.  Wagon  Co.,  108  Wis. 
520,  529  (84  N.  W.  862).  The  first  of  these  cases  is 
valuable  as  showing  the  care  which  should  be  exercised 
in  this  class  of  litigation.  The  record  showed  a  con- 
spiracy to  prevent  the  declaration  of  a  dividend  by  ab- 
sorbing profits  and  by  concealing  the  extent  of  the 
assets  through  fraudulent  charges  on  the  books.  The 
court  carefully  investigated  the  financial  condition  of 
the  corporation  and  conservatively  determined  the 
fund  which  plaintiffs  were  entitled  to  have  distributed 
in  a  dividend.  By  amendment  of  his  pleadings  and  by 
further  proof  plaintiff  may  bring  himself  within  the 
operation  of  these  authorities  which  he  cites,  but  in  the 
present  state  of  the  record  neither  his  allegations  nor 
his  proofs  entitle  him  to  relief  in  the  form  of  dividends. 
36.  Plaintiff  asks  us  to  disregard  what  he  calls  '*the 
corporate  fiction'^  and  cites  2  Cook  on  Corporations 
(5  ed.),  §  663;  First  National  Bank  v.  Trebein  Co., 
59  Ohio  St.  316  (52  N.  E.  834),  and  Bennett  v. 
Minott,  28  Or.  339,  347  (39  Pac.  997,  44  Pac.  288). 
These  authorities  hold  that  where  a  corporation  is  or- 
ganized for  a  fraudulent  or  unlawful  purpose  and 
where  the  rights  of  innocent  parties  are  not  involved, 
equity  will  disregard  the  corporate  fiction.  The  Ohio 
and  Oregon  cases  had  to  do  with  the  organization  of 
corporations  by  insolvent  debtors  who  transferred 
assets  to  the  corporations  in  fraud  of  their  creditors. 
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The  Ohio  court  treated  the  fraudulent  conveyances  as 
an  assignment  for  the  benefit  of  creditors  as  required 
by  an  Ohio  statute.  This  court  treated  the  fraudulent 
conveyance  as  void  at  the  instance  of  creditors  of  the 
grantor  and  subjected  the  property  to  the  payment  of 
the  grantor's  debts. 

The  Columbia  Company  was  organized  for  a  lawful 
purpose.  From  July,  1897,  to  September,  1915,  it  was 
engaged  in  the  conduct  of  a  lawful  business.  Plaintiff 
participated  in  its  organization  and  during  all  those 
years  served  it  as  director  and  salaried  employee.  He 
made  reports  from  year  to  year  on  behalf  of  the  corpo- 
ration to  the  corporation  commissioner.  In  the  ninth 
paragraph  of  his  amended  complaint  plaintiff  alleges 
the  corporate  existence  of  the  Columbia  Company;  he 
sues  as  the  owner  of  seventy-five  shares  of  its  capital 
stock.  Plaintiff  has  received  considerable  sums  of 
money  as  dividends  on  his  stock.  He  is  in  no  position 
to  contend  that  this  corporation  is  a  fiction  nor  can  this 
court  so  hold. 

37,  38.  Plaintiff  finds  fault  with  our  holding  that  his 
attempted  service  by  publication  was  ineffectual.  It 
was  not  intended  by  the  former  opinion  to  announce  the 
rule  that  there  can  be  no  service  by  publication  without 
a  prior  attachment  on  which  to  base  it.  The  seizure 
or  control  of  the  res  which  will  justify  such  substituted 
service  may  be  by  bill  in  equity :  Hawkins  v.  Dae,  60  Or. 
437,  439,  440  (119  Pac.  754,  Ann.  Cas.  1914A,  765) ; 
State  V.  First  National  Bank,  61  Or.  551,  555  (123  Pac. 
712,  Ann.  Cas.  1914B,  153).  But  all  the  authorities 
hold  that  such  service  cannot  be  made  unless  the  court, 
at  the  time  when  the  substituted  service  is  invoked,  has 
possession  of  some  property  belonging  to  the  defendant 
so  to  be  served.  If  this  were  a  suit  to  establish  and 
foreclose  a  lien  on  the  majority  stock  of  the  Columbia 
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Company  and  Backus-Brooks  Co.,  the  Maine  corpora- 
tion which  beneficially  owns  the  majority  stock,  were  a 
party  to  the  suit,  a  service  by  publication  could  b^  had 
on  said  defendant,  and  if  it  failed  to  appear  a  decree 
with  reference  to  the  stock  could  be  passed :  Jellenik  v. 
Huron  Copper  Mining  Co.,  177  U.  S.  1  (44  L.  Ed.  647, 
20  Sup.  Ct.  Eep.  559,  563).  But  the  mine  and  the  fund 
of  $14,756.83  paid  into  court  were  the  property  of  the 
Columbia  Company.  Neither  at  law  nor  in  equity  did 
they  belong  to  the  defendants  on  whom  service  by 
publication  was  undertaken  to  be  had.  Such  attempted 
service  was  ineffectual  and  nugatory. 

39.  It  is  asserted  in  plaintiff's  petition  that  when  this 
suit  was  brought  there  was  no  ground  for  the  appoint- 
ment of  a  receiver.  We  have  no  disposition  to  force  a 
receivership  on  these  parties  unless  plaintiff  elects  to 
ask  for  it,  but  for  the  sake  of  clarifying  our  previous 
opinion  we  answer  the  suggestion  of  plaintiff.  We  are 
cited  to  a  line  of  authority  to  the  effect  that  equity  has 
no  jurisdiction  to  dissolve  a  corporation  unless  such 
jurisdiction  is  conferred  by  statute  and  that  a  receiver- 
ship which  would  be  equivalent  to  a  dissolution  will  not 
be  granted.  The  receivership  suggested  in  our  previ- 
ous opinion  would  not  dissolve  the  Columbia  Company. 
It  is  within  the  general  powers  of  a  court  of  equity  to 
grant  a  receivership  over  a  corporation  where  through 
such  receivership  the  relief  of  a  minority  stockholder 
can  be  best  worked  out :  Smith  on  Receiverships,  §  225c, 
p.  359;  2  Machen  on  Modem  Law  of  Corporations, 
§  1161,  p.  958 ;  Miner  v.  Belle  Isle  Ice  Co.,  93  Mich.  97, 
112  (53  N.  W.  218,  17  L.  R.  A.  412) ;  State  v.  Second 
Judicial  District  Court,  15  Mont.  324,  333-339  (39  Pac. 
316,  48  Am.  St.  Rep.  682,  27  L.  R.  A.  392).  The  right 
is  to  be  exercised  sparingly  and  with  great  caution,  to 
the  end  that  the  innocent  be  not  made  to  suffer  with  or 
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for  the  guilty:  Columbia  Nat.  Sand  Dredging  Co.  v. 
Washed  Bar  etc.  Co.,  136  Fed.  710,  712;  Bauer  v.  Hag- 
gerty,  42  Wash.  313  (84  Pac.  871) ;  Ponca  Mill  Co.  v. 
Mikesell,  55  Neb.  98,  101  (75  N.  W.  46).  But  where 
there  are  no  innocent  stockholders  or  creditors  liable  to 
injury  from  the  appointment  and  where  the  rights  of  a 
minority  stockholder  victimized  by  the  frauds  of  the 
majority  can  best  be  secured  to  him  through  a  receiver- 
ship, the  relief  will  be  granted ;  Hampton  v.  Buchan<in, 
51  Wash.  155,  163  (98  Pac.  374) ;  Fougeray  v.  Cord, 
50  N.  J.  Eq.  185,  201  (24  Atl.  499).  Section  1108, 
L.  0.  L.,  does  not  divest  this  jurisdiction  inherent  in 
courts  of  equity;  the  office  of  the  statute  is  not  to 
abridge,  but  to  enlarge  this  jurisdiction. 

40.  Plaintiff's  petition  presses  upon  us  with  much 
earnestness  the  contention  that  we  are  in  error  in  the 
construction  placed  on  the  contract  by  which  plaintiff 
acquired  his  interest  in  the  mine  and  his  stock  in  the 
Columbia  Company.  The  contract  in  question  was  ex- 
ecuted January  7,  1897,  prior  to  the  incorporation  of 
the  Columbia  Company  and  at  a  time  when  only  a  small 
part  of  the  purchase  price  of  the  mine  had  been  paid. 
The  dispute  on  this  branch  of  the  case  has  to  do  with 
plaintiff's  contention  that  E.  W.  Backus  Lumber  Com- 
pany was  obligated  to  pay  to  the  vendors  the  balance 
of  the  purchase  price  and  that  the  defendants  were 
guilty  of  a  misappropriation  of  the  funds  of  the  Colum- 
bia Company  in  using  $60,000  of  them  with  interest  in 
the  payment  of  the  balance  of  this  purchase  price.  The 
agreement  is  as  follows : 

*  *  Memorandum  of  agreement  made  and  entered  into 
by  and  between  the  E.  W.  Backus  Lumber  Company 
party  of  the  first  part  and  Frank  S.  Baillie  party  of  the 
second  part  both  of  Minneapolis  Hennepin  County, 
Minnesota  to  wit: 
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^ -  —  ■  _    ■  „  — - 

'*Now  whereas  the  said  first  party  is  the  owner  of 
the  property  known  as  the  *  Columbia  Mine'  as  is  shown 
by  a  certain  lease  and  deed  in  escrow,  made  and  ex- 
ecuted on  the  seventeenth  of  August  1896  a  copy  of 
which  is  on  file  in  the  office  of  the  register  of  deeds  of 
Baker  County  Oregon  made  by  Henry  Cable  Irwin 
Cable  and  Marion  Cable  vendors  all  of  Baker  County 
Oregon  and  R.  C.  Leavitt  of  Minneapolis  Hennepin 
County  Minnesota  purchaser  in  behalf  of  the  said 
E.  W.  Backus  Lumber  Company  of  which  he  is  its  Vice 
President.  All  of  the  above  property  named  in  the 
above  deed  and  lease  and  all  other  property  acquired 
since  that  date  by  Frank  S.  Baillie  or  any  other  persons 
now  belongs  to  this  property  and  is  all  jointly  known 
hereafter  for  the  sake  of  convenience  as  the  *  Columbia 
Mine.' 

**  And  whereas  it  is  agreed  that  the  said  Baillie  shall 
enter  at  once  into  the  employ  of  the  said  first  party 
hereto  as  active  manager  of  the  'Columbia  Mine'  and 
to  so  remain  as  long  as  such  employment  is  mutually 
satisfactory  and  for  such  services  he  shall  receive  a 
salary  of  $100  per  month  and  all  his  expenses  while  in 
service  together  with  his  railroad  fare  and  travelling 
expenses  including  four  or  six  trips  to  Minneapolis 
from  the  Mine  per  annum  if  he  should  find  it  necessary 
or  convenient  and  for  the  two  and  one  half  months  ser- 
vices already  rendered  the  sum  of  $115  per  month  and 
expenses.  And  as  a  further  consideration  should  his 
services  prove  mutually  satisfactory  it  is  hereby  agreed 
that  said  Baillie  shall  have  the  privilege  of  purchasing 
a  five  per  cent  interest  in  the  equity  now  owned  by  said 
first  party  in  said  'Columbia  Mine'  at  the  agreed  price 
of  $5,000  on  the  following  terms  to  wit:  the  sum  of 
$1,000  in  cash  the  receipt  of  which  is  hereby  acknowl- 
edged and  the  remaining  sum  of  $4,000  shall  bear  inter- 
est at  the  rate  of  8%  per  annum  and  shall  be  paid  at  the 
convenience  of  said  Baillie  but  within  a  period  of  five 
years  from  this  date,  provided  however  that  no  divi- 
dend or  profits  from  said  'Columbia  Mine'  shall  be  paid 
to  said  Baillie  until  said  five  per  cent  interest  shall 
have  been  paid  in  full  either  out  of  his  share  of  profits 
or  otherwise.    It  is  further  agreed  that  should  this 
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property  be  incorporated  and  the  stock  of  same  issued 
the  said  Baillie  shall  have  the  privilege  of  having  his 
stock  issued  and  giving  a  note  for  balance  of  his  pur- 
chase price  and  attaching  to  same  the  stock  to  be  al- 
lotted to  him  amounting  to  five  per  cent  as  collateral 
for  the  payment  of  said  note  and  it  is  also  further 
agreed  that  should  the  said  Baillie  sever  his  active  con- 
nection with  this  company  within  five  years  from  date 
either  on  account  of  a  dissatisfaction  or  for  any  other 
reason  then  in  that  case  the  said  first  party  in  consider- 
ation of  one  dollar  in  hand  paid  receipt  of  which  is 
hereby  acknowledged  shall  have  the  privilege  of  pur- 
chasing back  the  aforesaid  five  per  cent  interest 
whether  the  same  had  been  fully  paid  for  or  not  for  the 
sum  actually  paid  by  the  said  Baillie  for  the  same  to- 
gether with  8%  interest  from  the  dates  of  the  payments 
made  by  him. 

**In  consideration  of  all  the  above  it  is  also  agreed 
by  the  parties  hereto  that  the  said  Baillie  shall  give  to 
first  party  the  benefit  of  his  entire  time  and  ability  dur- 
ing the  time  of  his  connection  with  the  *  Columbia 
Mine.'  '' 

The  words  in  italics,  ^^  equity  now  owned  by  said  first 
party  in/'  were  not  in  the  first  draft  of  the  agreement. 
They  were  interlined  therein  by  the  defendant  Backus. 
When  the  first  draft  was  so  amended,  it  was  copied  by 
plaintiff  in  his  own  handwriting  and  signed  as  above. 
Some  six  months  later,  on  July  30,  1897,  the  Columbia 
Company  was  incorporated  and  the  Leavitt  option  or 
lease  was  assigned  to  it  in  payment  for  the  stock  sub- 
scribed. Cable  Brothers,  the  vendors,  were  induced  to 
give  a  deed  to  the  Columbia  Company  and  this  corpo- 
ration executed  to  them  on  August  5,  1897,  a  mortgage 
in  the  sum  of  $60,000  covering  the  mine.  This  mort- 
gage was  subsequently  paid  with  Columbia  Company 
funds. 

The  evidence  shows  that  plaintiff  was  familiar  with 
these  transactions  at  all  times  and  that  he  made  no 
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objection  to  them  until  shortly  before  the  bringing  of 
this  suit  in  1915.  If  the  contract  had  been  signed  in 
the  form  in  which  it  was  originally  drawn,  plaintiff's 
contention  would  probably  be  sound.  There  might  pos- 
sibly be  some  doubt  as  to  the  construction  of  the  agree- 
ment in  that  event  because  the  ownership  of  the  E.  W. 
Backus  Lumber  Company  is  referred  to  the  contract 
with  Cable  Brothers  and  that  contract  shows  the 
ownership  to  be  the  equitable  title  of  a  vendee  in  a  con- 
tract of  sale,  which  is,  of  course,  subject  to  the  payment 
of  the  remainder  of  the  purchase  price.  But  the  con- 
tract as  finally  signed  is  free  from  ambiguity.  Plain- 
tiff's agreement  was  to  pay  $5,000  for  a  five  per  cent 
interest  in  the  equity  in  the  property  owned  January  7, 
1897,  by  the  E.  W.  Backus  Lumber  Company.  Such 
was  the  practical  construction  given  the  contract  by  the 
parties.  The  circumstances  to  which  plaintiff  directs 
our  attention  show  that  a  hard  bargain  was  driven  with 
plaintiff,  but  they  are  not  effectual  to  modify  the  plain 
meaning  of  the  contract  actually  executed. 

41.  It  is  contended  that  the  entries  in  the  books  with 
reference  to  the  accounts  of  the  Midland  Mining  and 
Milling  Company  and  the  Northern  Mining  and  Trading 
Company  misled  plaintiff  and  that  therefore  he  should 
not  be  held  to  have  acquiesced  in  these  diversions  of 
funds.  The  contention  is  that  the  entries  charged 
plaintiff  only  with  notice  of  loans,  while  the  fact  was 
that  investments  were  made  with  the  funds  of  the 
Columbia  Company.  As  regards  the  Midland  Com- 
pany, the  contention  cannot  be  upheld.  The  account 
on  the  books  of  the  Columbia  Company  recites  the  pur- 
chase of  stock  from  different  parties  and  the  levy  of 
assessments  on  this  stock.  The  correspondence  to 
which  plaintiff  was  a  party  discusses  the  wisdom  of 
patenting  two  of  the  mining  claims  and  there  was  an 
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property  be  incorporated  and  the  stock  of  same  issued 
the  said  Baillie  shall  have  the  privilege  of  having  his 
stock  issued  and  giving  a  note  for  balance  of  his  pur- 
chase price  and  attaching  to  same  the  stock  to  be  al- 
lotted to  him  amounting  to  five  per  cent  as  collateral 
for  the  payment  of  said  note  and  it  is  also  further 
agreed  that  should  the  said  Baillie  sever  his  active  con- 
nection with  this  company  within  five  years  from  date 
either  on  account  of  a  dissatisfaction  or  for  any  other 
reason  then  in  that  case  the  said  first  party  in  consider- 
ation of  one  dollar  in  hand  paid  receipt  of  which  is 
hereby  acknowledged  shall  have  the  privilege  of  pur- 
chasing back  the  aforesaid  five  per  cent  interest 
whether  the  same  had  been  fully  paid  for  or  not  for  the 
sum  actually  paid  by  the  said  Baillie  for  the  same  to- 
gether with  8%  interest  from  the  dates  of  the  payments 
made  by  him. 

**In  consideration  of  all  the  above  it  is  also  agreed 
by  the  parties  hereto  that  the  said  Baillie  shall  give  to 
first  party  the  benefit  of  his  entire  time  and  ability  dur- 
ing the  time  of  his  connection  with  the  *  Columbia 
Mine.'  '' 

The  words  in  italics,  ^^  equity  now  owned  by  said  first 
party  in/'  were  not  in  the  first  draft  of  the  agreement. 
They  were  interlined  therein  by  the  defendant  Backus. 
When  the  first  draft  was  so  amended,  it  was  copied  by 
plaintiff  in  his  own  handwriting  and  signed  as  above. 
Some  six  months  later,  on  July  30,  1897,  the  Columbia 
Company  was  incorporated  and  the  Leavitt  option  or 
lease  was  assigned  to  it  in  payment  for  the  stock  sub- 
scribed. Cable  Brothers,  the  vendors,  were  induced  to 
give  a  deed  to  the  Columbia  Company  and  this  corpo- 
ration executed  to  them  on  August  5, 1897,  a  mortgage 
in  the  sum  of  $60,000  covering  the  mine.  This  mort- 
gage was  subsequently  paid  with  Columbia  Company 
funds. 

The  evidence  shows  that  plaintiff  was  familiar  with 
these  transactions  at  all  times  and  that  he  made  no 
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objection  to  them  until  shortly  before  the  bringing  of 
this  suit  in  1915.  If  the  contract  had  been  signed  in 
the  form  in  which  it  was  originally  drawn,  plaintiff's 
contention  would  probably  be  sound.  There  might  pos- 
sibly be  some  doubt  as  to  the  construction  of  the  agree- 
ment in  that  event  because  the  ownership  of  the  E.  W. 
Backus  Lumber  Company  is  referred  to  the  contract 
with  Cable  Brothers  and  that  contract  shows  the 
ownership  to  be  the  equitable  title  of  a  vendee  in  a  con- 
tract of  sale,  which  is,  of  course,  subject  to  the  payment 
of  the  remainder  of  the  purchase  price.  But  the  con- 
tract as  finally  signed  is  free  from  ambiguity.  Plain- 
tiff's agreement  was  to  pay  $5,000  for  a  five  per  cent 
interest  in  the  equity  in  the  property  owned  January  7, 
1897,  by  the  E.  W.  Backus  Lumber  Company.  Such 
was  the  practical  construction  given  the  contract  by  the 
parties.  The  circumstances  to  which  plaintiff  directs 
our  attention  show  that  a  hard  bargain  was  driven  with 
plaintiff,  but  they  are  not  effectual  to  modify  the  plain 
meaning  of  the  contract  actually  executed. 

41.  It  is  contended  that  the  entries  in  the  books  with 
reference  to  the  accounts  of  the  Midland  Mining  and 
Milling  Company  and  the  Northern  Mining  and  Trading 
Company  misled  plaintiff  and  that  therefore  he  should 
not  be  held  to  have  acquiesced  in  these  diversions  of 
funds.  The  contention  is  that  the  entries  charged 
plaintiff  only  with  notice  of  loans,  while  the  fact  was 
that  investments  were  made  with  the  funds  of  the 
Columbia  Company.  As  regards  the  Midland  Com- 
pany, the  contention  cannot  be  upheld.  The  account 
on  the  books  of  the  Columbia  Company  recites  the  pur- 
chase of  stock  from  different  parties  and  the  levy  of 
assessments  on  this  stock.  The  correspondence  to 
which  plaintiff  was  a  party  discusses  the  wisdom  of 
patenting  two  of  the  mining  claims  and  there  was  an 
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property  be  incorporated  and  the  stock  of  same  issued 
the  said  Baillie  shall  have  the  privilege  of  having  his 
stock  issued  and  giving  a  note  for  balance  of  his  pur- 
chase price  and  attaching  to  same  the  stock  to  be  al- 
lotted to  him  amounting  to  five  per  cent  as  collateral 
for  the  payment  of  said  note  and  it  is  also  further 
agreed  that  should  the  said  Baillie  sever  his  active  con- 
nection with  this  company  within  five  years  from  date 
either  on  account  of  a  dissatisfaction  or  for  any  other 
reason  then  in  that  case  the  said  first  party  in  consider- 
ation of  one  dollar  in  hand  paid  receipt  of  which  is 
hereby  acknowledged  shall  have  the  privilege  of  pur- 
chasing back  the  aforesaid  five  per  cent  interest 
whether  the  same  had  been  fully  paid  for  or  not  for  the 
sum  actually  paid  by  the  said  Baillie  for  the  same  to- 
gether with  8%  interest  from  the  dates  of  the  payments 
made  by  him. 

**In  consideration  of  all  the  above  it  is  also  agreed 
by  the  parties  hereto  that  the  said  Baillie  shall  give  to 
first  party  the  benefit  of  his  entire  time  and  ability  dur- 
ing the  time  of  his  connection  with  the  'Columbia 
Mine.'  " 

The  words  in  italics,  ^^  equity  now  owned  hy  said  first 
party  in,"  were  not  in  the  first  draft  of  the  agreement. 
They  were  interlined  therein  by  the  defendant  Backus. 
When  the  first  draft  was  so  amended,  it  was  copied  by 
plaintiff  in  his  own  handwriting  and  signed  as  above. 
Some  six  months  later,  on  July  30,  1897,  the  Columbia 
Company  was  incorporated  and  the  Leavitt  option  or 
lease  was  assigned  to  it  in  payment  for  the  stock  sub- 
scribed. Cable  Brothers,  the  vendors,  were  induced  to 
give  a  deed  to  the  Columbia  Company  and  this  corpo- 
ration executed  to  them  on  August  5,  1897,  a  mortgage 
in  the  sum  of  $60,000  covering  the  mine.  This  mort- 
gage was  subsequently  paid  with  Columbia  Company 
funds. 

The  evidence  shows  that  plaintiff  was  familiar  with 
these  transactions  at  all  times  and  that  he  made  no 
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objection  to  them  until  shortly  before  the  bringing  of 
this  suit  in  1915.  If  the  contract  had  been  signed  in 
the  form  in  which  it  was  originally  drawn,  plaintiff's 
contention  would  probably  be  sound.  There  might  pos- 
sibly be  some  doubt  as  to  the  construction  of  the  agree- 
ment in  that  event  because  the  ownership  of  the  E.  W. 
Backus  Lumber  Company  is  referred  to  the  contract 
with  Cable  Brothers  and  that  contract  shows  the 
ownership  to  be  the  equitable  title  of  a  vendee  in  a  con- 
tract of  sale,  which  is,  of  course,  subject  to  the  payment 
of  the  remainder  of  the  purchase  price.  But  the  con- 
tract as  finally  signed  is  free  from  ambiguity.  Plain- 
tiff's agreement  was  to  pay  $5,000  for  a  five  per  cent 
interest  in  the  equity  in  the  property  owned  January  7, 
1897,  by  the  E.  W.  Backus  Lumber  Company.  Such 
was  the  practical  construction  given  the  contract  by  the 
parties.  The  circumstances  to  which  plaintiff  directs 
our  attention  show  that  a  hard  bargain  was  driven  with 
plaintiff,  but  they  are  not  effectual  to  modify  the  plain 
meaning  of  the  contract  actually  executed. 

41.  It  is  contended  that  the  entries  in  the  books  with 
reference  to  the  accounts  of  the  Midland  Mining  and 
Milling  Company  and  the  Northern  Mining  and  Trading 
Company  misled  plaintiff  and  that  therefore  he  should 
not  be  held  to  have  acquiesced  in  these  diversions  of 
funds.  The  contention  is  that  the  entries  charged 
plaintiff  only  with  notice  of  loans,  while  the  fact  was 
that  investments  were  made  with  the  funds  of  the 
Columbia  Company.  As  regards  the  Midland  Com- 
pany, the  contention  cannot  be  upheld.  The  account 
on  the  books  of  the  Columbia  Company  recites  the  pur- 
chase of  stock  from  different  parties  and  the  levy  of 
assessments  on  this  stock.  The  correspondence  to 
which  plaintiff  was  a  party  discusses  the  wisdom  of 
patenting  two  of  the  mining  claims  and  there  was  an 
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property  be  incorporated  and  the  stock  of  same  issued 
the  said  Baillie  shall  have  the  privilege  of  having  his 
stock  issued  and  giving  a  note  for  balance  of  his  pur- 
chase price  and  attaching  to  same  the  stock  to  be  al- 
lotted to  him  amounting  to  five  per  cent  as  collateral 
for  the  payment  of  said  note  and  it  is  also  further 
agreed  that  should  the  said  Baillie  sever  his  active  con- 
nection with  this  company  within  five  years  from  date 
either  on  account  of  a  dissatisfaction  or  for  any  other 
reason  then  in  that  case  the  said  first  party  in  consider- 
ation of  one  dollar  in  hand  paid  receipt  of  which  is 
hereby  acknowledged  shall  have  the  privilege  of  pur- 
chasing back  the  aforesaid  five  per  cent  interest 
whether  the  same  had  been  fully  paid  for  or  not  for  the 
sum  actually  paid  by  the  said  Baillie  for  the  same  to- 
gether with  8%  interest  from  the  dates  of  the  payments 
made  by  him. 

**In  consideration  of  all  the  above  it  is  also  agreed 
by  the  parties  hereto  that  the  said  Baillie  shall  give  to 
first  party  the  benefit  of  his  entire  time  and  ability  dur- 
ing the  time  of  his  connection  with  the  'Columbia 
Mme.^  '' 

The  words  in  italics,  ^^ equity  now  owned  hy  said  first 
party  in,"  were  not  in  the  first  draft  of  the  agreement. 
They  were  interlined  therein  by  the  defendant  Backus. 
When  the  first  draft  was  so  amended,  it  was  copied  by 
plaintiff  in  his  own  handwriting  and  signed  as  above. 
Some  six  months  later,  on  July  30,  1897,  the  Columbia 
Company  was  incorporated  and  the  Leavitt  option  or 
lease  was  assigned  to  it  in  payment  for  the  stock  sub- 
scribed. Cable  Brothers,  the  vendors,  were  induced  to 
give  a  deed  to  the  Columbia  Company  and  this  corpo- 
ration executed  to  them  on  August  5,  1897,  a  mortgage 
in  the  sum  of  $60,000  covering  the  mine.  This  mort- 
gage was  subsequently  paid  with  Columbia  Company 
funds. 

The  evidence  shows  that  plaintiff  was  familiar  with 
these  transactions  at  all  times  and  that  he  made  no 


Oct.  1917.]     Baillie  v.  Columbu  Gold  Min.  Co.  47 

objection  to  them  until  shortly  before  the  bringing  of 
this  suit  in  1915.  If  the  contract  had  been  signed  in 
the  form  in  which  it  was  originally  drawn,  plaintiff's 
contention  would  probably  be  sound.  There  might  pos- 
sibly be  some  doubt  as  to  the  construction  of  the  agree- 
ment in  that  event  because  the  ownership  of  the  E.  W. 
Backus  Lumber  Company  is  referred  to  the  contract 
with  Cable  Brothers  and  that  contract  shows  the 
ownership  to  be  the  equitable  title  of  a  vendee  in  a  con- 
tract of  sale,  which  is,  of  course,  subject  to  the  payment 
of  the  remainder  of  the  purchase  price.  But  the  con- 
tract as  finally  signed  is  free  from  ambiguity.  Plain- 
tiff's agreement  was  to  pay  $5,000  for  a  five  per  cent 
interest  in  the  equity  in  the  property  owned  January  7, 
1897,  by  the  E.  W.  Backus  Lumber  Company.  Such 
was  the  practical  construction  given  the  contract  by  the 
parties-  The  circumstances  to  which  plaintiff  directs 
our  attention  show  that  a  hard  bargain  was  driven  with 
plaintiff,  but  they  are  not  effectual  to  modify  the  plain 
meaning  of  the  contract  actually  executed. 

41.  It  is  contended  that  the  entries  in  the  books  with 
reference  to  the  accounts  of  the  Midland  Mining  and 
Milling  Company  and  the  Northern  Mining  and  Trading 
Company  misled  plaintiff  and  that  therefore  he  should 
not  be  held  to  have  acquiesced  in  these  diversions  of 
funds.  The  contention  is  that  the  entries  charged 
plaintiff  only  with  notice  of  loans,  while  the  fact  was 
that  investments  were  made  with  the  funds  of  the 
Columbia  Company.  As  regards  the  Midland  Com- 
pany, the  contention  cannot  be  upheld.  The  account 
on  the  books  of  the  Columbia  Company  recites  the  pur- 
chase of  stock  from  different  parties  and  the  levy  of 
assessments  on  this  stock.  The  correspondence  to 
which  plaintiff  was  a  party  discusses  the  wisdom  of 
patenting  two  of  the  mining  claims  and  there  was  an 
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effort  to  Bell  the  property  in  which  plaintiff  partici- 
pated. The  expense  of  plaintiff  on  a  side  trip  to  Den- 
ver for  the  purpose  of  selling  this  property  was  paid 
by  the  Columbia  Company.  Plaintiff  must  have  known 
for  nearly  fifteen  years  of  this  investment  and  the 
record  shows  no  protest  on  his  part  until  1915  immedi- 
ately prior  to  the  bringing  of  this  suit. 

The  record  is  less  clear  in  the  case  of  the  Northern 
Mining  and  Trading  Company.  The  bookkeeping  is 
equivocal,  but  most  of  the  entries  would  suggest  to  a 
reasonable  man  that  money  of  the  Columbia  Company 
had  been  loaned  to  the  Northern  Company.  Plaintiff 
Hhows  that  the  notes  held  by  the  Columbia  Company 
were  executed  without  authority  from  the  Northern 
Company  and  represented  ho  debt  owing  by  it.  There 
is  evidence,  however,  that  plaintiff  understood  that  the 
Columbia  Company  was  interested  in  the  Nome  proper- 
ties of  the  Northern  Company  in  some  other  sense  than 
as  a  creditor.  Several  witnesses  for  the  defendants 
testify  explicitly  to  notice  brought  home  to  plaintiff 
and  they  are  corroborated  by  letters  written  by  plain- 
tiff in  which  he  speaks  of  these  Nome  mines  as  *'our 
properties.'*  Plaintiff  wholly  fails  to  show  that  the 
notes  of  the  Northern  Company  would  have  more  value 
than  its  stock.  The  evidence  makes  out  a  clear  case  of 
acquiescence  by  plaintiff  for  fifteen  years  in  the  diver- 
sion of  these  funds  either  by  way  of  loan  or  investment 
and  we  think  that  plaintiff  can  have  no  relief  on  this 
score. 

Charles  A.  Ferrin,  a  witness  for  the  defendants,  tes- 
tifies that  he  remitted  to  the  defendant  Backus  from  the 
operation  of  these  Nome  properties  $5,000  in  1912, 
$4,000  in  1913  and  $3,000  in  1915.  The  evidence  indi- 
cates that  only  a  small  part  of  these  simas  has  been  ac* 
counted  for  by  the  defendant  Backus,  but  the  obligation 
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to  account  was  due  primarily  to  the  Northern  Mining 
and  Trading  Company.  We  do  not  see  how  relief  can 
be  granted  plaintiff  in  this  suit  on  this  ground,  but  the 
decree  in  this  suit  will  not  stand  in  the  way  of  suitable 
relief  in  a  new  proceeding. 

The.  Columbia  Company  has  filed  a  petition  for  re- 
hearing which  asks  a  modification  of  the  previous  opin- 
ion on  the  subject  of  costs.  Our  conclusions  on  this 
subject  are  predicated  on  the  assumption  that  plaintiff 
will  amend  and  in  case  he  fails  to  do  so  in  such  time  as 
may  be  allowed  by  the  lower  court,  the  Columbia  Com- 
pany may  apply  to  this  court  for  a  recall  of  the  man- 
date and  its  modification  in  the  matter  of  costs. 

Both  Petitioks  fob  Beheabing  abe  Denied. 


Argaed  Jane  29,  reversed  and  remanded  Julj  17,  motion  to  recall 

mandate*  allowed   October   16,   1917. 

PABRINGTON  v.  WEINBERGEK. 

(166  Pac.  528.) 

Exemptions — Labor  Performed  in  Business — Statute. 

1.  Where  three  coadventurers  agreed  to  divide  sums  received  from 
refunds  on  freight  bills  which  two  of  them  had  solicited  from  a  firm, 
and  such  two  secured  the  freight  bills  from  the  firm,  and  turned  them 
over  to  their  associate,  who  checked,  revised,  and  sent  them  to  the 
railroad  company  for  refund,  so  that  the  firm  received  a  sum  in  re- 
funds, the  two  associates  did  not  perform  labor  for  the  other  within 
Section  227,  L.  O.  L.,  providing  that,  where  labor  is  performed  for 
anj  person  engaged  in  any  trade,  business,  avocation,  occupation,  or 
pursuit  to  enable  him  to  carry  it  on,  no  article  of  personalty,  imple- 
ment, or  apparatus  employed  by  him  in  his  business  shall  be  exempt 
from  execution  on  judgment  recovered  for  such  labor. 

[As  to  exemption  of  earnings  of  debtor  from  execution,  see 
note  in  102  Am.  St.  Bep.  82.] 

From  Multnomah:  Robert  G.  Morrow,  Judge. 

Action  in    replevin   by   A.  J.    Parrington  against 
Andy  Weinberger,  constable  for  Multnomah  County, 

86  Or.— 4 
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Oregon,  in  which  the  defendants  prevailed  in  the 
lower  court  and  plaintiff  appealed.  Eeversed  and  re- 
manded with  directions. 

Department  1.     Statement  by  Mr.  Justice  Benson. 

This  is  an  action  in  replevin.  The  case  was  tried 
in  the  Circuit  Court  without  a  jury  upon  an  agreed 
statement  of  facts  which  is  not  before  us.  The  rec- 
ord upon  this  appeal  consists  of  the  pleadings,  find- 
ings of  fact,  conclusions  of  law  and  judgment.  The 
findings  are  as  follows: 

**That  on  the  fourteenth  day  of  October,  1915,  A.  S. 
Whiting  recovered  a  judgment  against  the  plaintiff 
herein  in  the  district  court  of  the  state  of  Oregon,  for 
Multnomah  County,  in  the  sum  of  $179.32  and  a 
further  sum  of  $22.38  costs  and  disbursements. 

*'That  said  judgment  was  recovered  as  commissions 
claimed  by  said  A.  S.  Whiting  and  one  G.  W.  Cros- 
sen  to  be  due  them  from  the  plaintiff  herein  under 
an  oral  agreement  by  which  they  were  to  have  a  cer- 
tain proportion  of  whatever  sum  might  be  received 
in  refunds  on  certain  freight  bills  which  said  Whit- 
ing and  Crossen  had  solicited  and  obtained  from 
Twohy  Brothers  for  revision. 

'*That  plaintiff  is  engaged  in  the  occupation  and 
business  of  revising  and  adjusting  freight  bills  and 
claims  of  shippers  and  consignees  for  overcharges  on 
freight  transported  by  common  carriers. 

' '  That  said  Whiting  had  been  acting  as  freight  bill 
solicitor  for  plaintiff  under  an  arrangement  whereby 
said  Whiting  had  received  a  commission  of  50%  of 
all  moneys  received  by  plaintiff  on  freight  bills 
solicited  and  secured  by  said  Whiting,  but  said  Whit- 
ing ceased  such  connection  with  the  plaintiff  on  Jan- 
uary 6th,  1913,  and  went  to  work  in  the  office  of  the 
tax  assessor  of  Multnomah  County,  where  said  Cros- 
sen was  employed,  and  thereafter  said  Whiting  and 
Crossen  went  to  plaintiff  and  made  an  arrangement 
with  him  whereby  said  Whiting  and  Crossen  were  to 
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endeavor  to  secure  said  freight  bills  from  said  Twohy 
Brothers  for  revision,  which  bills,  if  so  secured,  would 
be  turned  over  to  plaintiff  to  be  revised  by  him  and 
sent  to  the  railroad  company  for  refund  on  behalf  of 
said  Twohy  Brothers,  and  in  case  a  refund  was  ob- 
tained from  the  railroad  company  by  said  Twohy 
Brothers,  then  Twohy  Brothers  were  to  turn  over  to 
plaintiff  one-half  of  such  refund  as  full  compensation 
for  himself  and  said  Whiting  and  Crossen,  which  sum 
was  to  be  divided  by  plaintiff  among  said  three  in  the 
proportion  of  one-third  to  each. 

'*That  said  A.  S.  Whiting  and  G.  W.  Crossen  did 
secure  from  said  Twohy  Brothers  said  freight  bills 
and  turned  them  over  to  this  plaintiff  in  accordance 
with  said  agreement,  and  plaintiff  checked,  revised 
and  sent  same  to  the  railroad  company  for  refund, 
and  said  Twohy  Brothers  received  in  refunds  thereon 
the  sum  of  approximately  $1018.00,  of  which  sum, 
one-half,  or  $509.00  was  paid  over  to  the  plaintiff  to 
be  divided  between  plaintiff,  said  A.  S.  Whiting  and 
G.  W.  Crossen. 

''That  said  A.  S.  Whiting  and  G.  W.  Crossen 
claimed  that  plaintiff  turned  over  to  them  only  one- 
third  of  the  sum  so  received  by  him,  and  thereupon 
brought  their  action  for  the  recovery  of  the  other  one- 
third  and  obtained  judgment  in  said  action.*' 

"That  execution  was  duly  issued  out  of  said  district 
court  on  the  judgment  mentioned  in  findings  of  fact 
No.  1  herein,  and  was  given  to  the  defendant  Wein- 
berger as  constable,  and  a  levy  was  thereupon  made 
by  defendant  as  such  constable  on  the  railroad  tariffs, 
books,  files,  desks,  and  typewriter  of  plaintiff,  sought 
to  be  recovered  herein. 

''That  this  action  was  commenced  and  tried  in  the 
district  court  of  Oregon  for  Multnomah  County  where 
defendant  recovered  a  judgment  from  which  plaintiff 
appealed  to  this  court,  giving  an  undertaking  with 
Margaret  Parrington  as  surety,  conditioned  to  pay 
all  costs  and  disbursements  that  might  be  awarded 
against  plaintiff  on  said  appeal. 
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**That  plaintiff  claimed  said  articles  so  levied  upon 
by  the  feonstable  as  exempt  from  execution,  on  the 
ground  that  said  articles  constituted  the  tools,  appara- 
tus, implements  and  library  habitually  used  by  the 
plaintiff  in  earning  his  living,  and  that  he  was  unable 
to  earn  his  living  without  them,  and  that  said  articles 
were  worth  not  more  than  $400.00,  and  due  and  timely 
notice  of  plaintiff's  said  claim  of  exemption  was  given 
the  defendant,  but  defendant  refused  to  recognize  or 
admit  such  exemption,  and  has  refused  to  release  or 
return  said  property  to  plaintiff,  but  has  sold  same 
under  said  levy.  That  said  articles  are  of  the  rea- 
sonable value  of  $185.00/' 

From  these  the  trial  court  deduced  the  following 
conclusions  of  law : 

''That  the  judgment  recovered  by  the  said  A.  S. 
Whiting  in  said  district  court  was  for  services  and 
labor  performed  by  said  Whiting  and  Crossen  for  the 
plaintiff  herein,  and  enabled  and  assisted  the  plain- 
tiff to  carry  on  his  occupation  and  business. 

''That  the  railroad  tariffs,  books,  files,  desks  and 
typewriter  used  by  the  plaintiff  in  earning  his  living 
are  not  exempt  from  execution  and  sale  by  the  de- 
fendant as  constable  on  the  judgment  mentioned  in 
the  findings  of  fact  herein. 

"That  plaintiff  is  not  entitled  to  any  judgment 
against  the  defendant  herein,  but  defendant  is  en- 
titled to  a  judgment  against  the  plaintiff  and  the 
surety  on  his  appeal  from  the  district  court  for  the 
costs  and  disbursements  of  this  action.    3  May,  1916. '^ 

A  judgment  having  been  entered  thereon  in  favor 
of  defendant,  plaintiff  appeals. 

Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Arthur  Langguth,  Mr.  Henry  Lyons  and  Mr. 
Charles  M.  Hodges,  with  oral  arguments  by  Mr. 
Langguth  and  Mr.  Lyons. 
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For  respondent  there  was  a  brief  over  the  names  of 
Mr.  E.  A.  Geneste  and  Mr.  Virgil  L.  Clark,  with  an 
oral  argnment  by  Mr.  Geneste. 

Mb.  Justice  Bensok  delivered  the  opinion  of  the 
court. 

The  one  question  for  our  consideration  is  this :  Do 
the  findings  of  fact  justify  the  conclusions  of  law, 
and  the  consequent  judgment?  The  determination 
reached  by  the  trial  court  is  based  upon  Section  227, 
subd.  8,  L.  0.  L.,  which  reads  thus : 

*'In  all  cases,  however,  where  advances  of  goods, 
wares,  merchandise,  or  money  are  made  to,  or  labor 
performed  for  any  person  engaged  in  any  undertak- 
ing, trade,  business,  avocation,  occupation,  or  pursuit, 
to  enable  or  assist  such  person  to  carry  on  such  under- 
taking, trade,  business,  avocation,  occupation,  or  pur- 
suit, or  which  shall  be  used  or  employed  for  any  such 
purpose,  then  no  article  of  personal  property,  tool,  im- 
plement, or  apparatus  used  or  employed  by  such 
person  in  such  undertaking,  trade,  business,  avocation, 
occupation,  or  pursuit,  or  money  due  such  person 
growing  out  of  or  incident  thereto,  shall  be  exempt 
from  execution  on  a  judgment  recovered  for  such 
advances  or  for  such  labor  performed. ' ' 

This  section  clearly  provides  that  the  exemptions 
named  in  the  statute  shall  not  protect  any  property  as 
against  the  claim  of  a  laborer  for  his  compensation. 
It  follows  that  if  Whiting  and  Crossen  have  performed 
labor  for  Parrington,  then  the  judgment  should  be 
affirmed.  We  are  of  the  opinion,  however,  that  the 
findings  of  fact  do  not  justify  such  an  inference.  On 
the  contrary,  the  facts  disclose  a  joint  adventure,  the 
profits  of  which  were  to  be  shared  equally  by  the  three 
coadventurers  and  no  one  of  them  can  be  said  to  be  in 
the  employ  of  either  of   his   associates.    This  being 
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true,  the  personal  property  was  exempt  from  execu- 
tion and  the  plaintiff  is  entitled  to  recover.  The  judg- 
ment is  therefore  reversed  and  the  cause  remanded  to 
the  lower  court  with  direction  to  enter  a  judgment  for 
plaintiff.  Reversed  and  Remanded. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Burnett 
and  Mr.  Justice  Harris  concur. 


Allowed  October  16,  1917. 

Motion  to  Recall  Mandate. 

(160  Pac.  528.) 

On  motion  to  recall  mandate  and  correct  judgment 
entry.    Motion  allowed. 

Mr.  Elmon  A.  Genesta  and  Mr.  Virgil  L.  Clarh,  for 
the  motion. 

Mr.  Arthur  Langguth,  Mr.  Henry  L.  Lyons  and  Mr. 
Charles  M.  Hodges,  contra. 

Department  1.  Mr.  Justice  Benson  delivered  the 
opinion  of  the  court. 

The  petition  of  defendant  herein  calls  our  attention 
to  a  serious  oversight  in  the  original  opinion,  wherein 
we  directed  a  judgment  to  be  entered  in  accordance 
with  the  prayer  of  the  complaint.  The  record  discloses 
that  the  complaint  alleges  damages  in  the  sum  of  $100, 
which  allegation  was  denied  by  the  answer  and  no  evi- 
dence was  offered  upon  the  issue.  Under  these  condi- 
tions the  plaintiff  is  not  entitled  to  a  judgment  for  dam- 
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ages  and  the  mandate  will  therefore  be  corrected  in 
accordance  herewith.  Motion  Allowed. 

Mb.  Chibp  Justice  McBbidb,  Mb.  Justice  Bubnbtt 
and  Mb.  Justice  Habbis  concur. 


^*> 


Argaed  Jvilj  18,  affinned  July  31,  rehearing  denied  September  11| 
motion  to  retax  costs  allowed  October  16,  1917. 

STATE  V.  AMSDEN.* 

(166  Pac.  W2;  167  Pac.  1014.) 

Criminal  Law  —  JTiri8<llction  —  Fhysiciaiis  and  Surgeons — Practicing 
Without  License. 

1.  Article  VII,  Section  9,  of  the  Constitution,  provides  that  "all 
judicial  power,  authority,  and  jurisdiction  not  vested  by  this  Consti- 
tution, or  by  [the]  laws  consistent  therewith,  exclusively  in  some 
other  court,  shall  belong  to  the  circuit  courts."  Section  4738,  L.  O.  L., 
provides  that  any  person  practicing  medicine  or  surgery  within  the 
state  after  the  first  day  of  April,  1895,  without  first  having  obtained 
a  license  or  contrary  to  the  provisions  of  the  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  that  justices  of  the  peace  and  the 
respective  municipal  courts  shall  have  jurisdiction  of  violations  of 
the  provisions  of  this  act.  Eeld,  that  the  Circuit  Court  does  not 
have  concurrent'  original  jurisdiction  of  a  prosecution  for  practicing 
medicine  without  a  license. 

[As  to  requirement  that  physician,  in  order  to  be  permitted  to 
practice,  must  have  obtained  license,  see  note  in  129  Am.  St.  Bep. 
293.] 

ON  MOTION  TO  BETAX  COSTS. 

Costs— In  Criminal  Prosecntian^Biglits  on  AcqnittaL 

2.  Defendant,  acquitted  in  a  criminal  prosecution,  is  not  entitled 
to  costs  or  disbursements;  statutes  on  the  subject  being  strictly  con- 
strued; Section  3153,  L.  O.  L.,  merely  providing  that  costs  and  dis- 
bursements in  a  criminal  proceeding  are  paid  to  the  person  rendering 
the  service  by  the  proper  county,  but  that  in  case  of  conviction  they 
must  be  taxed  to  defendant,  and  Section  577,  as  to  costs  in  actions  or 
suits  prosecuted  or  defended  in  the  name  and  for  the  use  of  the  state, 
not  relating  to  criminal  proceedings. 

*0n  practicing  medicine,  surgery  or  dentistry  without  a  license  as 
a  continuing  offense,  see  note  in  42  L.  B.  A.  (N.  S.)  768. 

On  effect  of  failure  of  physician  to  procure  license,  see  note  in  16 
L.  B.  A.  425. 

On  effect  of  pardon  on  fine,  forfeiture  or  costs,  see  note  in  15 
L.  B.  A.  395.  BxpoKTiik 


56  State  v.  Amsdbn.  [86  Or. 

From  Lake:  Bebnasd  Daly,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Moore. 

The  defendant,  E.  H.  Amsden,  was  indicted  for  the 
crime  of  practicing  medicine  without  a  license,  alleged 
to  have  been  committed  in  Lake  County,  November  30, 
1914.  A  demurrer  to  the  formal  charge  on  the  ground 
that  the  Circuit  Court  did  not  have  original  jurisdic- 
tion of  the  subject  of  the  action  was  sustained,  and  the 
state  appeals.  Affirmed. 

For  the  State  (appellant)  there  was  a  brief  over  the 
names  of  Mr.  George  M.  Brovm,  Attorney  General,  Mr. 
T.  8.  McKinney,  District  Attorney,  and  Mr.  0.  C, 
Gibbs,  with  an  oral  argument  by  Mr.  Brown. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  W.  Lair  Thompson  and  Mr.  Arthur  D.  Hay,  with 
an  oral  argument  by  Mr.  Thompson. 

Mr.  Justice  Moore  delivered  the  opinion  of  the 
court. 

1.  A  review  of  the  legislation  regulating  the  prac- 
tice of  medicine  and  surgery  in  Oregon  is  thought  to  be 
essential  to  a  proper  understanding  of  the  question  to 
be  considered.  An  act  of  the  legislative  assembly  of 
February  28,  1889,  provided  for  the  appointment  of 
three  physicians  as  a  state  board  of  examiners,  who 
were  empowered  to  grant  licenses  to  physicians,  and 
declared  that  any  person  practicing  medicine  or  sur- 
gery without  complying  with  the  provisions  of  the  act 
should  be  deemed  guilty  of  a  misdemeanor  and  pun- 
ished by  a  fine  of  not  less  than  $50  nor  more  than 
$500,  or  by  imprisonment  in  the  county  jail  not  less 
than  30  days  nor  more  than  365  days,  or  by  both  such 
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fine  and  imprisonment:  Laws  Or.  1889,  p.  144.  That 
act  not  having  specified  the  court  which  should  have 
jurisdiction  of  such  offense  the  power  to  hear  and  de- 
termine a  charge  of  violating  the  provisions  of  that 
enactment  was  necessarily  vested  in  the  Circuit  Court : 
Article  VII,  Section  9,  of  the  Constitution.  Sections 
3,  4,  5,  8  and  11  of  the  act  of  February  28,  1889,  were 
amended,  but  the  alterations  are  not  important  herein : 
Laws  Or.  1891,  p.  153.  A  new  statute  was  approved 
February  23,  1895,  entitled : 

**An  act  to  regulate  the  practice  of  medicine  and 
surgery  in  the  state  of  Oregon,  and  to  license  physi- 
cians and  surgeons ;  to  punish  all  persons  violating  the 
provisions  of  this  act,  and  to  repeal  all  laws  in  conflict 
therewith,  and  declaring  an  emergency.*' 

This  act  is  complete  within  itself,  and  its  provisions 
are  incorporated  in  L.  0.  L.  as  Sections  4731-4738. 
The  statute  last  referred  to,  though  containing  in 
some  respects  provisions  similar  to  the  earlier  laws 
on  the  subject,  was  not  a  re-enactment  of  the  former 
statute  or  to  be  considered  as  a  continuation  thereof 
within  the  rule  announced  in  Renshaw  v.  Lane  County 
Court,  49  Or.  526  (89  Pac.  147).  The  statute  ex- 
pressly repealed  all  provisions  of  the  earlier  law  in 
conflict  therewith,  revised  the  whole  subject  matter, 
and  thereby  became  a  new  enactment  regulating  the 
practice  of  medicine  and  surgery :  Ex  parte  Ferdon,  35 
Or.  171  (57  Pac.  376). 

Section  4738,  L.  0.  L.,  reads : 

**Any  person  practicing  medicine  or  surgery  within 
this  state  after  the  first  day  of  April,  1895,  with- 
out first  having  obtained  the  license  herein  provided 
for,  or  contrary  to  the  provisions  of  this  act,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  not  less  than  $50  nor  more  than 
$100,  or  by  imprisonment  in  the  county  jail  not  less 
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than  ten  nor  more  than  ninety  days,  or  by  both  such 
fine  and  imprisonment.  *  *  Justices  of  the  peace  and 
the  respective  municipal  courts  shall  have  jurisdiction 
of  violations  of  the  provisions  of  this  acf 

It  is  maintained  on  behalf  of  the  state  that  Article 
VII,  Section  9,  of  the  Constitution  of  Oregon  governs 
this  case  and  shows  that  the  Circuit  Court  of  the  State 
of  Oregon  for  Lake  County  had  original  concurrent 
jurisdiction  of  the  subject  matter  of  the  action.  That 
provision  of  the  fundamental  law  reads : 

**A11  judicial  power,  authority,  and  jurisdiction  not 
vested  by  this  constitution,  or  by  the  laws  consistent 
therewith,  exclusively  in  some  other  court,  shall  belong 
to  the  Circuit  Courts." 

Section  2  of  the  Article  mentionec^  was  amended 
November  8,  1910,  and  declares : 

''The  courts,  jurisdiction,  and  judicial  system  of 
Oregon  except  so  far  as  expressly  changed  by  this 
amendment,  shall  remain  as  at  present  constituted  un- 
til otherwise  provided  by  law'':  Laws  Or.  1911,  p.  7. 

No  alteration,  however,  has  therefore  been  made  in 
any  of  the  particulars  specified,  so  that  Article  VII, 
Section  9,  of  the  organic  law  remains  intact.  The  con- 
tention of  defendant's  counsel  is  succinctly  stated  by 
a  text-writer  as  follows : 

**  Where  a  new  right  is  created  by  statute  and  a  par- 
ticular remedy  prescribed,  and  the  statute  provides 
that  this  remedy  must  be  pursued  in  a  particular 
court,  the  jurisdiction  of  such  court  to  afford  the  rem- 
edy provided  for  is  exclusive":  Works,  Courts  and 
Their  Jurisdiction,  p.  72. 

**  Where  a  new  cause  of  action  is  created  by  a  stat- 
ute which  provides  that  a  particular  tribunal  shall  take 
cognizance  thereof,  no  other  court  will  have  jurisdic- 
tion":  11  Cyc.  983. 
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This  rule  is  sustained  by  the  cases  cited  in  its  sup- 
port, including  the  decision  rendered  in  the  action  of 
Multnomah  County  v.  Knott,  6  Or.  279,  280,  where  in 
referring  to  a  legislative  enactment  regulating  the 
operation  of  a  ferry  it  is  said : 

*  *  The  statute  provides  that  any  person  who  shall  re- 
ceive ferriage  without  such  license  shall  pay  a  fine  of 
ten  dollars  for  each  offense,  to  be  collected  for  the  use 
of  the  county,  by  suit  before  any  justice  of  the  peace 
having  jurisdiction.  The  statute  has  created  the  pen- 
alty and  provided  the  mode  in  which  it  shall  be  col- 
lected, and  we  think  in  this  case,  as  this  offense  is 
wholly  created  by  the  statute  and  the  manner  of  its 
collection  specially  directed,  that  it  excludes  any  other 
mode,  and  that  the  jurisdiction  to  collect  this  fine  re- 
sides exclusively  in  a  justice's  court  in  the  first  in- 
stance, for  when  the  statute  says,  *  to  be  collected  by  a 
suit  before  a  justice  of  the  peace,*  it  necessarily  ex- 
cludes any  other  mode  of  collection.*' 

In  that  case  though  no  reference  was  made  to  the 
clause  of  the  Constitution  in  question,  that  provision 
must  have  been  considered  for  it  was  determined  that 
the  language  of  the  statute  conferred  upon  a  Justice 's 
Court  exclusive  original  jurisdiction  to  recover  the 
fine  prescribed  for  a  violation  of  the  provisions  of  the 
enactment. 

Prior  to  the  act  of  February  23,  1907,  giving  Circuit 
Courts  concurrent  jurisdiction  with  Justices'  Courts 
of  actions  of  forcible  entry  and  detainer  (Gen.  Laws 
Or.  1907,  Chap.  77),  the  statute  on  that  subject  read: 

**When  a  forcible  entry  shall  be  made  upon  any 
premises,  or  when  an  entry  shall  be  made  in  a  peace- 
able manner,  and  the  possession  shall  be  held  by  force, 
the  person  entitled  to  the  premises  may  maintain  an 
action  to  recover  the  possession  thereof  before  any 
justice  of  the  peace  of  the  county  in  which  such  real 
property  is  situated ' ' :  Section  5746,  B.  &  C,  Comp. 
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In  construing  such  provision  in  Thompson  v.  Wolf, 
6  Or.  308,  it  was  held  that  the  Justices*  Court?  had 
jurisdiction  to  the  exclusion  of  the  Circuit  Courts.  In 
that  case  it  will  be  seen  from  the  argument  of  plain- 
tiff's counsel,  which  precedes  the  opinion,  that  Article 
VII,  Section  9,  of  the  Constitution  was  unsuccessfully 
invoked  to  prevent  a  reversal  of  the  judgment. 

The  amendment  of  the  statute  in  1895  giving  infe- 
rior courts  jurisdiction  of  alleged  violations  of  the  act 
regulating  the  practice  of  medicine  and  surgery  was 
probably  induced  by  the  fact  that  in  some  of  the  coun- 
ties of  the  state  where  terms  of  the  Circuit  Court  were 
held  only  biennially  unlicensed  persons  pretending  to 
be  practitioners  of  medicine  would  pursue  their  as- 
sumed vocation  in  some  village  or  hamlet  until  the 
grand  jury  convened,  when  the  pseudo-doctors  would 
suddenly  leave  and  seek  other  fields  for  exploitation. 
In  order  to  prevent  such  illegal  practice  and  speedily 
to  convict  and  punish  persons  for  violating  the  provi- 
sions of  the  act,  the  legislative  assembly  altered  the 
statute  and  conferred  upon  Justices '  Courts  and  muni- 
cipal tribunals  jurisdiction  of  such  offenses. 

But  whatever  motive  may  have  prompted  the 
amendment,  the  decisions  rendered  in  the  cases  of 
Multnomah  County  v.  Knott,  6  Or.  279,  280,  and 
Thompson  v.  Wolf,  6  Or.  308,  are  controlling  herein, 
and  the  judgment  is  affirmed. 

Affirmed.    Bbheabinq  Denied. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Bean  and 
Mb.  Justice  Bubnett  concur. 

Mb.  Justice  McCamant  taking  no  part  in  the  con- 
sideration of  this  case. 
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Allowed  October  16,  1917. 

Motion  to  Betax  Costs. 

(167  Pac.  1014.) 

On  motion  of  state  to  retax  costs.    Motion  allowed. 

Mr.  George  M.  Brown,  Attorney  General,  for  the 
motion. 

Mr.  W.  Lair  Thompson,  contra. 

In  Banc.  Mb.  Justice  Moobe  delivered  the  opinion 
of  the  court. 

2.  The  judgment  in  this  action,  in  favor  of  the  de- 
fendant, was  affirmed  on  appeal,  whereupon  his  counsel 
filed  a  cost  bill  containing  a  charge  of  $18  for  print- 
ing a  brief.  The  item  having  been  allowed  by  our 
clerk,  the  state  moves  to  retax  the  same,  contend- 
ing that  a  defendant  in  an  action  of  this  kind  is  not 
entitled  to  a  judgment  for  costs  or  disbursements. 
The  statute  regulating  this  matter  reads: 

''The  costs  and  disbursements  in  a  criminal  action 
or  proceeding  are  paid  to  the  person  rendering  the 
service  by  the  proper  county;  but  in  case  of  a  judg- 
ment of  conviction,  such  costs  and  disbursements  must 
be    taxed    against    the    defendant":    Section   3153; 

l:  0.  L. 

Another  clause  of  the  statute  is  as  follows: 

**In  all  actions  or  suits  prosecuted  or  defended  in 
the  name  and  for  the  use  of  the  state,  or  any  county 
or  other  public  corporation  therein,  the  state  or  public 
corporation  shall  be  liable  for  and  may  recover  costs 
in  like  manner  and  with  like  effect  as  in  the  case  of 
natural  persons ' ' :  Section  577,  L.  0.  L. 
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The  latter  clause  undoubtedly  relates  to  civil  ac- 
tions, suits,  and  proceedings.  No  provision  is  to  be 
found  in  the  statute  whereby  a  judgment  for  costs  or 
disbursements  may  be  rendered  in  favor  of  a  party 
who  has  been  acquitted  in  a  criminal  action.  All 
enactments  regulating  the  taxation  of  costs  and  dis- 
bursements are  to  be  strictly  construed:  11  Cyc.  267. 
The  decision  rendered  in  Eisen  v.  Multnomah  County, 
31  Or.  134  (49  Pac.  730),  is  controlling  herein.  The 
item  of  $18  is,  therefore,  disallowed. 

Costs  Betazed. 


Argued    September    11,    affirmed    September    19,    rehearing    denied 

October  16,  1917. 

POETLAND  &  0.  C.  EY.  CO.  v.  SANDEES. 

(167  Pac.  564.) 

Appeal  and  Error — Continnance— Chrant — ^Diacretlon  of  Court. 

1.  The  allowance  or  denial  of  a  motion  to  postpone  the  hearing  of 
a  cause  is  within  the  trial  court's  discretion,  which  will  not  be  di» 
turbed  save  in  case  of  manifest  abuse. 

Continuance — ^Denial — Propriety. 

2.  Section  115,  L.  O.  L.,  declares  that  a  motion  to  postpone  trial 
on  ground  of  absence  of  evidence  shall  only  be  made  upon  affidavit 
showing  materiality  of  evidence  expected  to  be  obtained,  what  dili- 
gence has  been  used  to  procure  it,  the  name  and  residence  of  the  wit- 
ness or  witnesses,  that  the  court  may  require  the  moving  party  to  state 
the  evidence  which  he  expects  to  obtain,  and  that  if  the  adverse 
party  thereon  admits  that  such  evidence  would  be  given,  etc.,  the  trial 
shall  not  be  postponed.  Defendant  in  a  condemnation  suit  filed  an 
affidavit,  stating  that  he  had  been  selected  as  a  member  of  the  jury 
panel  for  the  January  term  of  court;  that  he  had  been  for  some  time 
past  sitting  as  a  juror  in  a  criminal  prosecution,  and  was  only  re- 
leased at  noon  of  the  Saturday  preceding  the  Tuesday  for  which  the 
case  was  sot;  that  because  of  the  weather,  street-cars  and  telephones 
being  out  of  commission,  he  had  been  unable  to  prepare  his  case  for 
trial;  and  that  his  attorney  would  be  absent.  The  application  did  not 
give  the  names  of  any  witnesses  whom  defendant  expected  to  call,  or 
what  preparations  were  necessary.  Eeldf  that  the  denial  of  the  appli- 
cation for  postponement  was  not  an  abuse  of  the  trial  court's  dis- 
cretion. 
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Appeal  and  Error — Review — QuestiGiu  of  Law — Expert  Testimony. 

3.  Where  a  witness  is  produced  as  an  expert,  the  court,  before  he 
can  be  allowed  to  testify  as  such,  must  determine  whether  the  ques- 
tion involved  lies  without  the  domain  of  common  experience  so  as  to 
be  the  subject  of  expert  testimony,  and  the  conclusion  reached  is  a 
matter  of  law' subject  to  review  on  appeal. 

Evidence — Opinion  Evidence — ^Expert  Testimony. 

4.  Where  a  witness  is  tendered  as  an  expert,  it  is  the  duty  of  the 
court,  as  a  preliminary  question  of  fact,  to  determine  his  qualification 
from  his  testimony  thereto. 

Evidence — Experts — Qnaliflcations. 

5.  Testimony  that  one  offered  as  an  expert  witness  as  to  the 
value  of  defendant's  lands  taken  under  eminent  domain  proceedings 
and  as  to  the  damages  had  been  assessor  of  the  county  and  was 
familiar  with  land  values  establishes  his  qualification  as  an  expert. 

[As  to  admissibility  of  opinion  of  witness  in  respect  to  amount 
of  damages  to  realty,  see  note  in  Ann.  Oas.  1912A,  191.] 

Trial — ^Instructions — Beqnests  Covered — "Market  Valne.'* 

6.  In  a  suit  to  condemn  a  railroad  right  of  way,  a  charge  that 
there  were  only  two  questions  for  the  jury  to  determine:  First,  the 
reasonable  market  value  of  the  land  taken;  and,  second,  the  amount 
of  damages  to  the  remaining  land  caused  by  the  taking;  that  the 
measure  of  damages  is  the  market  value  of  the  land  taken  at  the  time 
of  filing  the  complaint;  that  by  market  value  is  meant  the  value  which 
would  be  placed  on  the  property  by  one  desirous  of  selling  but  not 
obliged  to  sell,  or  one  wishing  to  purchase  but  not  obliged  to  do  so; 
that,  having  determined  the  market  value  of  the  land,  the  jury  should 
consider  whether  the  remaining  land  had  been  damaged,  and  also 
whether  or  not  there  was  a  benefit  by  the  construction  of  a  railroad 
therethrough;  and  that  should  the  jury  determine  that  the  benefits 
offset  the  damages,  then  nothing  should  be  allowed  on  account  of 
that,  but  if  the  damages  were  greater  than  the  benefits,  should  it  be 
found  the  land  was  in  any  way  benefited,  defendants  should  be  al- 
lowed the  difference — fairly  instructed  the  jury  as  to  the  rules  of  law 
applicable  to  the  assessment  of  damages,  so  that  a  denial  of  addi- 
tional instructions  was  proper.  . 

Eminent  Domain— Damages  and  Benefits — ^Distinct  Tracts. 

7.  In  a  suit  to  condemn  a  railroad  right  of  way  through  a  tract 
of  land  dividing  it,  damage  and  benefits  cannot  be  separately  assessed 
to  eaeh  of  the  resulting  parcels,  disallowing  benefits  to  one  to  be  off- 
set against  damages  to  the  other. 

New  Trial — ^Newly  Discovered  Testimony— Bight  to. 

8.  Where  defendants  were  denied  postponement  and  then  moved 
for  a  new  trial  on  the  ground  of  newly  discovered  testimony,  the 
motion  for  new  trial  cannot  be  granted  where  there  was  no  showing 
that  the  witnesses  who  made  affidavits  as  to  their  knowledge  would 
appear  and  testify  to  the  facts  deposed. 

New  Trial — Cnmnlative  Evidence. 

9.  A  new  trial  cannot  be  granted  on  account  of  newly  discovered 
enmulative  evidence. 
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From  Multnomah:  George  N.  Davis,  Judge. 

Action  by  the  Portland  &  Oregon  City  Eailway  Com- 
pany, a  corporation,  against  W.  A.  Sanders  and  Minnie 
S.  Sanders,  his  wife,  and  others,  to  condemn  a  right 
of  way  for  railway  purposes.  From  a  verdict  and 
judgment  in  favor  of  defendant  Sanders  and  wife,  for 
the  sum  of  $235,  they  appeal.    Affirmed. 

Department  2.     Statement  by  Mr.  Justice  Moore. 

This  is  an  action  to  condemn  a  right  of  way  for  an 
electric  railroad  across  the  premises  of  the  defendant 
W.  A.  Sanders  in  sections  13  and  14,  in  township  1 
south,  range  1  east  of  the  Willamette  Meridian.  Com- 
mencing at  the  southeast  corner  of  his  land  the  line 
runs  west  572.36  feet ;  thence  north  9  degrees  30  min- 
utes west  along  the  east  boundary  of  the  right  of  way 
of  the  Oregon  &  California  Railroad  Company,  now 
operated  by  the  Southern  Pacific  Eailway  Company, 
233.77  feet ;  thence  east  along  the  south  line  of  Mitchell 
Avenue,  in  Portland,  Oregon,  611.16  feet;  and  thence 
south  230.57  feet,  to  the  place  of  beginning,  contain- 
ing 3.13  acres,  in  Multnomah  County.  The  right  of 
way  demanded  in  this  action  begins  at  a  point  in  the 
center  of  East  Twenty-fourth  Street  extended,  on  the 
north  boundary  of  Sanders'  land  435.5  feet  west  of 
his  northeast  comer;  thence  west  on  the  south  line  of 
Mitchell  Avenue  10  feet ;  thence  south  and  parallel  with 
the  center  line  of  East  Twenty-fourth  Street  extended 
230.57  feet  to  the  south  line  of  his  land;  thence  east 
along  such  south  line  20  feet ;  thence  north  and  parallel 
with  the  center  line  of  East  Twenty-fourth  Street 
extended  230.57  feet,  to  the  south  line  of  Mitchell 
Avenue ;  and  thence  west  along  such  south  line  10  feet, 
to  the  place  of  beginning.  By  computation  it  will  be 
seen  that  the  right  of  way  particularly  described  cuts 
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the  western  part  of  Sanders'  land  into  a  quadrilateral, 
the  south  boundary  of  which  is  126.86  feet,  and  the 
north  is  165.66  feet,  while  the  east  part  of  his  premises 
forms  a  rectangle  435.5  feet  long  and  230.57  feet  wide. 

The  complaint  herein  is  in  the  usual  form.  All  its 
averments  are  admitted  by  the  amended  answer,  which 
alleges  that  the  reasonable  value  of  the  land  to  be 
appropriated  is  $700;  that  the  damages  which  would 
result  to  the  western  part  of  the  premises  amount' to 
$4,000,  and  to  the  eastern  part  $5,000,  making  in  all 
$9,700. 

The  reply  put  in  issue  the  allegations  of  new  matter 
in  the  answer  and  averred  that  the  reasonable  value 
of  the  land  demanded  did  not  exceed  $150,  and  that 
by  constructing  the  proposed  railway  Sanders'  real 
property  would  be  benefited  in  the  sum  of  $4,500.  The 
cause  was  tried,  whereupon  the  jury,  which  by  order 
of  the  court  had  visited  the  premises,  awarded  Sanders 
as  the  measure  of  his  damages  $235,  and  a  judgment 
having  been  rendered  on  the  verdict  he  and  his  wife, 
the  defendant  Minnie  S.  Sanders,  appeal. 

Affiamed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  G,  E,  Hamaker. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Julius  N.  Hart. 

Mb.  Justice  Moore  delivered  the  opinion  of  the 
court. 

1,  2.  It  is  contended  that  an  error  was  committed  in 
denying  the  motion  of  Sanders '  counsel  for  a  postpone- 
ment of  the  trial.  Supplying  the  omitted  name  of  a 
defendant  in  a  criminal  action  referred  to  in  the  affi- 
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davit  in  support  of  the  motion  the  sworn  statement  for 
a  continuance  reads : 

*' State  of  Oregon, 
County  of  Multnomah, — ss. 

**I,  W.  A.  Sanders,  being  duly  sworn  say  that  I  am 
one  of  the  above  named  defendants  and  the  owner  of 
the  land  sought  to  be  appropriated  by  the  plaintiff  in 
the  above  entitled  cause ;  that  I  was  selected  as  a  mem- 
ber of  the  jury  panel  for  the  January  term  of  the  cir- 
cuit court  of  the  state  of  Oregon  for  Multnomah 
County;  that  ever  since  I  was  notified  of  the  date  of 
the  trial  of  the  above  entitled  cause  I  have  been  serving 
on  the  jury,  with  the  exception  of  Saturday,  January 
29, 1916 ;  that  during  the  past  week  I  have  served  con- 
tinually on  the  jury  in  the  cause  of  the  State  of  Oregon 
V.  (A.  Nakano)  a  Japanese,  on  trial  for  murder;  that 
I  have  not  been  able  to  get  home  for  the  past  three 
days  and  was  only  released  from  said  jury  at  12:00 
0  'clock  today ;  that  because  of  the  foregoing  facts,  and 
because  of  the  condition  of  the  weather,  the  tie-up  of 
the  street  cars,  and  the  telephones,  I  have  been  unable 
to  prepare  my  case  for  trial  on  Tuesday  next ;  that  my 
attorney  will  not  be  able  to  assist  on  Monday,  Febru- 
ary 7,  1916,  on  account  of  other  duties  that  must  be 
performed  by  him.  For  the  foregoing  reasons  I  ask  a 
continuance  of  the  above  entitled  cause  for  two  or  three 
da  vs. 

**  Dated  this  5th  day  of  February,  1916. 

* '  ( Signed)     W.  A.  Sanders. 

*  *  Subscribed  and  sworn  to  before  me  this  5th  day  of 
February,  1916. 

**  (Signed)     Thomas  A.  Hayes, 
* '  Notary  Public  for  Oregon. 
*'My  commission  expires  August  1, 1919.'' 

The  order  disposing  of  the  application  reads : 

**That  said  motion  and  affidavit  were  presented  to 
the  court  and  heard  on  the  7th  day  of  February,  1916, 
and  that  thereafter,  to  wit,  on  the  30th  day  of  March, 
1916,  the  court  made  and  entered  its  order  nunc  pro 
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* 

tunc  denying  said  motion  and  application  for  continu- 
ance as  follows:  'This  canse  came  on  to  be  heard,  upon 
the  oral  application  and  motion  of  the  defendants  W.  A. 
Sanders  and  Minnie  S.  Sanders,  his  wife,  in  open  court 
on  the  7th  day  of  February,  1916,  for  a  postponement 
or  continuance  of  the  trial  of  the  above  entitled  cause, 
the  plaintiff  appearing  by  its  attorney,  J.  N.  Hart, 
and  the  said  defendants  appearing  by  their  attorney, 
Thomas  A.  Hayes;  said  oral  application  and  motion 
was  heard  upon  the  affidavit  of  the  defendant  W.  A. 
Sanders,  which  said  motion  and  affidavit  was  presented 
to  the  court  at  said  hearing,  but  not  filed  with  the  clerk 
herein  until  the  11th  day  of  February,  1916.  Said  oral 
application  was  based  upon  the  facts  set  forth  in  said 
affidavit  of  defendant  W.  A.  Sanders,  now  on  file  herein, 
and  which  was  filed  the  11th  day  of  February,  1916. 
And  it  appearing  to  the  court  at  said  hearing  that  this 
action  had  been  duly  and  regularly  set  for  trial  Febru- 
ary 8,  1916,  at  the  hour  of  9:30  o'clock  a.  m.  of  said 
day,  the  same  having  been  set  for  trial  several  weeks 
preceding  the  date  of  hearing  said  oral  application  and 
motion,  and  the  court  being  fully  advised  in  the  prem- 
ises, it  is  ordered  that  said  oral  application  and 
motion  for  postponement  or  continuance  of  trial  be 
and  the  same  is  overruled  and  denied.  It  is  further 
ordered  that  this  order  be  entered  as  a  nunc  pro  Uinc 
order  as  of  date  February  7, 1916,  same  being  the  date 
said  oral  application  and  motion  was  heard,  deter- 
mined, and  denied. ' 

**  Dated  this  30th  day  of  March,  1916.'* 

It  will  be  remembered  that  Sanders '  affidavit  in  sup- 
port of  the  motion  for  a  continuance  was  based  upon 
the  ground  that  he  had  been  unable  to  prepare  for  trial 
because  of  his  detention  as  a  juror  until  Saturday 
noon,  February  5,  1916,  when  the  cause  was  set  for 
hearing,  and  the  trial  began  the  following  Tuesday, 
the  8th  of  that  month.  Though  the  case  was  at  issue 
when  the  motion  was  made  an  amended  answer  was 
filed  February  9,  1916,  and  during  the  trial.    Looking 
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at  the  case  as  thus  made  by  the  aflSdavit  it  is  evident 
that  the  postponement  of  the  trial  was  desired  because 
of  Sanders'  inability  to  obtain  witnesses  who  would 
substantiate  the  averments  of  his  answer,  yet  his  sworn 
statement  in  support  of  the  motion  does  not  name  any 
person  upon  whom  he  relied  for  that  purpose,  nor  is 
the  substance  of  any  testimony  detailed  which  he  had 
reasonable  grounds  to  believe  could  be  procured  in  his 
behalf. 

The  statute  regulating  applications  for  continuance 
reads : 

"A  motion  to  postpone  a  trial  on  the  ground  of  the 
absence  of  evidence  shall  only  be  made  upon  affidavit 
showing  the  materiality  of  the  evidence  expected  to 
be  obtained,  and  what  diligence  has  been  used  to  pro- 
cure it,  and  also  the  name  and  residence  of  the  wit- 
ness or  witnesses.  The  court  may  also  require  the 
moving  party  to  state  upon  affidavit  the  evidence  which 
he  expects  to  obtain,  and  if  the  adverse  party  there- 
upon admit  that  such  evidence  would  be  given,  and 
that  it  be  considered  as  actually  given  on  the  trial  or 
offered  and  overruled  as  improper,  the  trial  shall  not 
be  postponed.  The  court,  when  it  allows  the  motion, 
may  impose  such  conditions  or  terms  upon  the  moving 
party  as  may  be  just":  Section  115,  L.  0.  L. 

The  allowance  or  denial  of  a  motion  to  postpone  the 
hearing  of  a  cause  is  a  matter  within  the  trial  court's 
discretion,  which  discrimination  will  not  be  disturbed 
except  in  case  of  a  manifest  abuse :  State  v.  Hawkins, 
18  Or.  476  (23  Pac.  475) ;  Lew  v.  Lucas,  37  Or.  208  (61 
Pac.  344) ;  State  v.  Mizis,  48  Or.  165  (85  Pac.  611,  86 
Pac.  361) ;  State  v.  Luper,  49  Or.  605  (91  Pac.  444) ; 
State  V.  Mack,  57  Or.  565  (112  Pac.  1079) ;  Cole  v.  WiU 
low  River  Co.,  60  Or.  594  (117  Pac.  659,  118  Pac.  196, 
1030) ;  North  American  Securities  Co.  v.  Cole,  61  Or.  1 
(118  Pac.  176, 1032) ;  Obcnchain  v.  Ransome-Crummey 
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Co.,  69  Or.  547  (138  Pac.  1078, 139  Pac.  920) ;  Harrison 
V.  Pacific  Ry.  &  Nav.  Co.,  72  Or.  553  (144  Pac.  91) ; 
Stevenson  v.  Slverwood,  22  111.  238  (74  Am.  Dec.  140, 
and  notes). 

Though  Sanders  had  served  as  a  juror  he  had  evi- 
dently been  discharged  when  his  affidavit  was  made  for 
he  was  present  at  the  trial  of  this  action  and  testified 
in  his  own  behalf,  as  did  other  witnesses  for  him.  The 
cause  having  been  set  for  hearing  several  weeks,  as 
the  court  found,  preceding  the  day  appointed  for  that 
purpose,  it  must  be  assumed  in  the  absence  of  any 
showing  in  the  affidavit  to  the  contrary  that  due  prepa- 
ration had  been  made  for  the  trial. 

It  will  be  kept  in  mind  that  Sanders'  affidavit  states, 
**I  have  been  unable  to  prepare  my  case  for  trial  on 
Tuesday  next.'*  What  preparation,  if  any,  was  re- 
quired is  not  disclosed,  and  that  part  of  the  sworn  dec- 
laration last  quoted  makes  the  language  thus  employed 
the  affiant's  conclusion  of  law  applicable  to  his  concep- 
tion of  the  case  rather  than  a  statement  of  material 
facts  upon  which  the  court  was  required  to  predicate 
its  determination.  The  case  thus  made  by  the  affidavit 
does  not  show  any  abuse  of  discretion  in  denying  the 
motion  for  a  postponement  of  the  trial. 

3-5.  B.  D.  Sigler,  as  plaintiff's  witness,  who  testified 
that  for  eight  years  he  had  been  assessor  of  Multno- 
mah County,  Oregon,  and  that  for  three  years  after  the 
expiration  of  his  term  of  office  he  had  been  engaged  in 
appraising  real  property  and  had  seen  and  examined 
Sanders '  land,  was  interrogated  as  follows : 

**I  will  ask  you  to  state  whether  or  not  you  know 
the  fair  market  value  or  price  of  that  property  at  this 
time!" 

The  witness  answered: 
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**I  know  what  I  think  it  is  worth. 

**Mr.  Hayes  (defendants'  counsel) :  Well,  I  object  to 
any  thinking. 

**Q.  What  do  you  base  that  judgment  uponl 

*'A.  My  knowledge  of — 

**Mr.  Hayes:  I  object  to  what  he  bases  his  thinking 
on — he  says  he  thinks. 

**Q.  What  do  you  base  that  judgment  on,  Mr.  Siglerl 

**A.  Why,  general  knowledge  of  the  values  not  only 
there,  but  comparative  values  in  other  parts  of  the  city 
and  county. 

**Q.  And  based  upon  your  knowledge  of  values  in 
that  part  of  the  city,  I  will  ask  you  if  you  know  the 
reasonable,  fair  market  value  of  that  property! 

*'A.  I  do. 

**Q.  You  may  tell  the  jury  what  it  is. 

''A.  From  $1,800  to  $2,000  per  acre. 

'*Q.  What  uses  is  that  property  best  adapted  toT 

*'A.  Well,  in  my  judgment  I  should  say  manufactur- 
ing or  factory  sites  of  some  kind. 

**Q.  What  is  your  judgment — 

**Mr.  Hayes:  Wait  one  minute — ^in  your  judgment — 
do  you  know — ^your  judgment  is  not  the  question — do 
you  know  what  it  is  adaptable  fori 

*  *  Mr.  Hart :  All  a  man  can  know  or  testify  to  is  his 
judgment. 

' '  The  Court :  That  is  a  matter  of  judgment  only.  •  * 

**Q.  Now,  Mr.  Sigler,  I  will  ask  you  to  state  what 
benefits,  if  any,  this  property  would  derive  as  a  fac- 
tory site,  from  the  construction  of  the  plaintiff's  rail- 
way! 

'*Mr.  Hayes:  I  object  to  that  as  the  witness  has  not 
shown  that  he  is  qualified  to  give  such  information. 

^^The  Court:  The  objection  is  overruled  and  an  ex- 
ception is  allowed. 

'  *  Mr.  Hart :  Answer  the  question. 

*'A.  I  wouldn't  know  how  to  put  it  in  dollars  and 
cents,  but  it  appeared  to  me — at  least  I  know  of  no 
factory,  or  factory  site,  that  is  not  benefited  to  at  least 
a  certain  extent  by  having  two  lines  of  transportation 
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that  are  competing.  Two  competing  lines  of  trans- 
portation. 

''Q.  Would  yon  be  able  to  estimate  the  amount,  or 
say  the  percentage  of  increase  in  value  by  reason  of 
the  construction  of  the  line  of  plaintiff's  line  of  rail- 
way! 

*'A.  No,  I  would  not. 

*'Q.  Now,  Mr.  Sigler,  I  will  ask  you  to  state  what 
this  property  would  be  worth,  if  you  know,  if  the  plain- 
tiff's line  is  constructed  across  it  as  shown  on  the  plat, 
compared  to  what  it  is  worth  to-day  without  the  plain- 
tiff's  line,  and  assuming  that  it  is  adapted  to  factory 
purposes? 

**A.  It  is  worth  as  much  after  as  it  is  before. 

'*Q.  Assuming  that  the  strip  taken  by  the  plaintiff's 
road  is  20  feet  wide  and  230.57  feet  long,  which  makes 
a  tenth  of  an  acre,  what  is  the  reasonable  market  value 
of  that  strip  1 

'*A.  Two  hundred  dollars.'* 

It  is  maintained  by  defendants'  counsel  that  Sigler 's 
testimony  shows  he  was  not  qualified  to  express  an 
opinion  as  to  the  value  of  Sanders'  land,  and  that  in 
permitting  him  to  do  so  the  court  erred.  When  a  wit- 
ness is  produced  as  an  expert,  before  he  can  be  per- 
mitted to  testify  as  such,  the  court  must  determine 
whether  the  question  involved  lies  without  the  domain 
of  common  experience  of  men  of  ordinary  education, 
and  the  conclusion  reached  upon  that  subject  is  a  mat- 
ter of  law  which  is  subject  to  review  on  appeal:  Nutt 
V.  Southern  Pac.  Co.,  25  Or.  291  (35  Pac.  653).  If  the 
court  decides  that  expert  testimony  is  competent  in 
such  case,  the  second  inquiry  is  whether  the  witness 
offered  possesses  the  requisite  skill,  knowledge,  or  ex- 
perience in  the  subject  matter  to  give  an  intelligent 
opinion  in  relation  thereto,  which  question  is  one  of 
fact  and  must  be  determined  by  the  court  from  a  con- 
sideration of  the  testimony  touching  his  qualification: 
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Aldrich  v.  Columbia  Ry.  Co.,  39  Or.  263  (64  Pac.  455). 
In  Rugenstein  v.  Ottenheimer,  70  Or.  600  (140  Pac. 
747),  in  discussing  this  subject  Mr.  Justice  Buenett 
observes : 

**It  is  the  duty  and  within^  the  province  of  the  court 
as  a  preliminary  question  of  fact  to  determine  whether 
or  not  a  witness  is  qualified  as  an  expert,  to  the  end 
that  he  may  give  an  opinion  in  evidence,  and  the  appel- 
late courts  will  not  disturb  the  decision  of  the  nisi  prius 
tribunal,  unless  there  is  no  evidence  to  sustain  the  pre- 
liminary decision  of  that  court.'* 

The  testimony  hereinbefore  quoted  conclusively 
shows  that  Sigler  was  qualified  to  express  an  opinion 
as  to  the  value  of  Sanders'  land,  and  even  if  the  de- 
cision of  the  court  thereon  were  subject  to  review,  its 
determination  was  proper. 

6,  7.  Exceptions  having  been  duly  reserved  to  the 
action  of  the  court  it  is  insisted  that  errors  were  com- 
mitted in  refusing  to  give  instruction  requested  by  de- 
fendants'  counsel  as  follows: 

**1.  The  only  question  for  the  jury  to  determine  in 
this  case  is,  how  much  damage  the  plaintiff,  the  Port- 
land &  Oregon  City  Railway  Company,  shall  pay  to 
the  defendant  W.  A.  Sanders  by  reason  of  the  con- 
struction of  its  line  of  railway  across  the  premises  of 
the  defendant.  2.  Defendant  W.  A.  Sanders  is  en- 
titled to  receive  and  recover  from  the  plaintiff  for  the 
right  of  way  described  in  the  complaint  the  reasonable 
value  of  the  land  taken,  which  consists  of  a  strip  230.57 
feet  long,  amounting  to  about  one  tenth  of  an  acre,  or 
about  one  lot  in  extent,  said  value  to  be  fixed  on  present 
value  of  said  property.  3.  If  you  find  from  the  evi- 
dence that  the  benefits  which  accrue  to  said  land  on 
account  of  the  building  of  said  railway  thereon  is  equal 
to  or  in  excess  of  the  amount  of  damages  to  said  prop- 
erty, then  in  that  event  you  will  find  for  the  defendant 
W.  A.  Sanders  the  reasonable  value  of  the  land  taken. 
4.  If  you  find  from  the  evidence  that  the  portion  of  said 
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property  cut  off  from  the  west  end  thereof  and  lying 
between  the  right  of  way  of  the  plaintiff  herein  and 
the  right  of  way  of  the  Southern  Pacific  Railway  is 
damaged  thereby ,  and  the  market  value  of  said  land 
is  thereby  depreciated  in  excess  of  the  benefits  re- 
ceived, you  will  find  for  defendant  W.  A.  Sanders  an 
additional  sum  due  to  the  depreciation  of  said  tract  of 
land  over  the  benefits  received.  5.  If  the  jury  find  that 
the  portion  of  defendant  W.  A.  Sanders'  land  cut  off 
from  the  said  Southern  Pacific  Railway  by  the  plain- 
tiff's right  of  way  and  lying  east  of  said  plaintiff's 
right  of  way  is  damaged,  and  the  market  value  thereof 
is  depreciated  in  excess  of  the  benefits  derived,  the  jury 
should  find  an  additional  sum  for  defendant  W.  A.  San- 
ders equal  to  the  excess  of  said  damages  over  and  above 
the  benefits  to  said  land  by  reason  of  the  location  of 
said  railway." 

In  its  general  charge  the  court  said  to  the  jury : 

**In  a  case  of  this  sort  there  are  only  two  questions 
for  you  to  determine.  The  first  is  the  reasonable, 
market  value  of  the  strip  of  land  taken,  being  one  tenth 
of  an  acre  in  this  case,  about  that.  The  second  is  the 
amount  of  damages  to  the  remaining  land  which  is 
caused  by  the  taking  of  this  strip.  *  *  The  measure  of 
damages  in  this  case  to  the  defendants  is  the  market 
value  of  the  land  taken,  or  sought  to  be  taken  by  the 
railway  company,  the  plaintiff,  at  the  time  of  the  filing 
this  complaint.  *  *  By  the  market  value  is  merely 
meant  the  value  which  would  be  placed  upon  it  by  a 
person  who  wants  to  sell,  but  is  not  obliged  to  do  so, 
and  by  another  who  wishes  to  purchase,  but  who  is  not 
obliged  to  do  so.  That  constitutes  the  market  value — 
such  a  value  as  would  be  arrived  at  by  persons  so  sit- 
uated. *  *  After  having  determined  the  reasonable 
market  value  of  the  strip  of  land,  then  you  will  con- 
sider whether  or  not  the  remaining  land  has  suffered  in 
damages,  or  has  suffered  rather  in  value,  and  the  de- 
fendants consequently  in  damages  by  reason  of  taking 
the  right  of  way.  And  in  determining  that  question 
you  are  to  be  governed  by  the  testimony  that  you  have 
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heard  on  both  sides,  and  applying  to  that  your  own 
judgment  as  men  of  affairs,  you  will  find  the  amount  of 
such  damage,  if  you  find  there  was  any,  and  you  will 
also  consider  whether  or  not  there  would  be  a  benefit 
to  the  land  by  reason  of  this  railroad  going  through  it, 
as  claimed  by  the  plaintiff.  And  after  a  consideration 
of  those  questions,  if  you  should  determine  that  the 
benefits  offset  the  damages,  that  is,  are  as  great  as  the 
damages,  then  you  will  not  allow  the  defendants  any- 
thing on  account  of  that.  If  you  should  determine 
that  the  damages,  however,  are  greater  than  the  bene- 
fits, if  you  find  there  were  benefits,  then  you  should 
allow  to  the  defendants  such  a  sum  as  will  reasonably 
compensate  him  for  the  difference  between  the  bene- 
fits and  the  damages,  if  you  find  that  the  damages  are 
greater  than  the  benefits.  Adding  that  sum  to  the 
reasonable  value  upon  which  you  arrive  as  to  the  strip 
of  land,  the  total  amount  would  constitute  your  verdict 
in  this  case.  *  *  I  neglected  to  say  that  the  reasonable 
market  value  is  taken  with  reference  to  the  cash  price 
at  the  time  of  the  sale. ' ' 

The  defendants'  counsel  took  no  exceptions  to  any 
of  the  charge. 

The  instructions  given  as  to  the  value  of  the  land 
demanded  and  as  to  the  means  of  determining  the  dam- 
ages inflicted  upon  the  remainder  of  the  premises  fairly 
explain  the  rules  of  law  applicable  to  and  covering  a 
case  of  this  kind :  10  R.  C.  L.  128, 153, 158.  The  author 
of  the  text-book  cited,  at  page  153  thereof,  says : 

^ '  The  entire  parcel  is  considered  as  a  whole,  and  the 
inquiry  is,  how  much  has  the  particular  public  improve- 
ment decreased  the  fair  market  value  of  the  property, 
taking  into  consideration  the  use  for  which  the  land 
was  taken,  and  all  the  reasonably  probable  effects  of 
its  devotion  to  that  use. ' ' 

Another  text-writer  remarks: 

''That  the  land  owner  is  entitled  not  only  to  compen- 
sation for  land  actually  taken,  but  also  to  damages  for 
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direct  injuries  to  the  rest  of  the  tract  resulting  from 
the  taking  and  usin^  a  part  for  public  purposes,  is 
settled  beyond  question.  But  it  is  often  a  matter  of 
diflSculty  in  cases  where  a  part  of  a  tract  is  taken,  to 
determine  what  is  a  distinct  tract.  To  entitle  an 
owner  to  recover  damages  to  the  whole  tract  when  a 
part  of  his  lands  has  been  taken,  there  must  have  been 
a  unity  of  contiguous  parcels.  The  land  must  have 
been  together ;  all  of  it  must  have  been  used  as  a  single 
tract '^  10  Am.  &  Eng.  Enc.  Law  (2  ed.),  1165. 

The  testimony  shows  that  Sanders'  land,  though 
there  is  erected  thereon  a  small  building  for  a  factory, 
is  used  aif  an  entire  tract  for  garden  and  leased  by  him 
for  that  purpose.  The  defendants'  fourth  and  fifth  re- 
quests for  instructions  would  have  divided  the  whole 
tract  into  two  parts  and  apportioned  the  damages 
separately  where  the  injury  was  inflicted  upon  the  en- 
tire premises.  If  this  method  had  been  adopted,  it  is 
possible  that  one  part  of  Sanders'  land  might  have 
been  benefited  by  constructing  and  operating  the  rail- 
way to  an  extent  exceeding  the  damages  resulting  to 
that  portion,  and  yet  no  credit  for  the  excess  would 
have  been  deducted  from  the  damages  inflicted  upon 
the  other  part.  No  error  was  conunitted  in  refusing 
to  charge  the  jury  as  requested. 

8,  9.  It  is  contended  that  an  error  was  committed  in 
denying  a  motion  to  set  aside  the  verdict  and  grant  a 
new  trial,  on  the  ground  that  a  snowstorm  which  pre- 
vailed in  Portland,  Oregon,  from  January  31, 1916,  un- 
til the  seventh  day  of  the  next  month,  rendered  street- 
car traffic  impossible,  broke  telephone  and  telegraph 
wires,  prevented  Sanders  from  reaching  his  home  for 
four  days,  hindered  him  from  notifying  his  witnesses 
and  getting  them  to  the  place  of  trial,  and  precluded 
him  from  making  the  necessary  preparation  for  the 
hearing  of  his  cause,  which  inclemency  of  the  weather, 
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coupled  with  Sanders'  detention  upon  the  jury  were 
conditions  which  no  ordinary  prudence  could  have 
guarded  against.  The  reasons  thus  given  are  set  forth 
in  Sanders'  supplemental  affidavit,  which  also  states 
that  newly  discovered  evidence  material  to  the  cause 
of  the  defense  had  been  obtained  which  could  not  have 
been  produced  at  the  trial.  This  affidavit  does  not  give 
the  name  of  a  witness  whose  attendance  could  not  have 
been  procured  or  state  the  substance  of  any  additional 
testimony  that  it  was  reasonably  expected  would  be 
given  at  a  new  trial.  ^ 

Sanders  and  his  wife  having  retained  other  counsel 
an  amended  motion  to  set  aside  the  verdict  and  to 
grant  a  new  trial  was  filed  setting  forth  the  reasons 
assigned  in  the  former  motion  and  also  the  grounds 
prescribed  by  statute'  for  the  special  relief  invoked : 
Section  174,  L.  0.  L.  Sanders  filed  another  supple- 
mental affidavit,  but  it  contains  no  further  statement 
of  material  facts  than  are  set  forth  in  his  former  affi- 
davit. The  affidavits  of  Michael  Jleuter,  G.  P.  Eis- 
man,  and  L.  S.  Winters,  in  support  of  the  amended 
motion  for  a  new  trial,  severally  state,  in  effect,  that 
each  affiant  is  acquainted  with  Sanders '  land ;  that  the 
reasonable  market  value  thereof  as  given  by  the  differ- 
ent persons  is  from  $3,200  to  $6,000  an  acre;  that  the 
value  of  the  land  taken  is  from  $500  to  $700 ;  and  that 
the  damages  which  will  be  inflicted  upon  the  premises 
is  from  $3,200  to  $6,000.  Neither  of  these  affidavits 
states  that  if  a  new  trial  were  granted  the  affiant  would 
appear  as  a  witness  and  testify  as  set  forth  in  his 
sworn  statement: 

*^In  addition  to  a  showing  as  to  the  nature  and  char- 
acter of  the  desired  evidence  the  application  must  fur- 
ther show  some  probability  of  producing  the  absent 
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witness    or    testimony    should    the    continuance    be 
granted":  9  Cyc.  140. 

To  the  same  eflfect,  see,  also,  State  v.  O'Neil,  13  Or. 
183,  185  (9  Pac.  284) ;  State  v.  Mack,  57  Or.  565,  568 
(112  Pac.  1079) ;  Stevenson  v.  Sherwood,  22  111.  238 
(74Am.  Dec.  140, 146). 

'*The  refusal  to  grant  a  continuance  because  of  the 
absence  of  a  witness  is  not  prejudicial  where  his  evi- 
dence would  have  been  merely  cumulative'*:  4  Ency. 
PI.  &  Pr.  852. 

The  statements  contained  in  the  affidavits  of  Eeuter, 
Eisman,  and  Winters  show  that  if  each  was  to  appear 
as  a  witness  at  a  new  trial,  his  testimony  would  be 
merely  cumulative,  for  Sanders  and  his  witnesses  sev- 
erally testified  in  relation  to  the  same  subject  matter. 
The  showing  thus  made  to  set  aside  the  verdict  and 
grant  a  new  trial  was  insufficient  for  that  purpose,  and 
in  denying  the  motion  interposed  for  that  purpose  no 
abuse  of  discretion  is  manifest. 

It  follows  that  the  judgment  should  be  affirmed,  and 
it  is  so  ordered.        Affirmed.     Rbheabing  Denied. 

Mb.  Chief  Justice  McBridb,  Mb.  Justice  McCamant 
and  Mb.  Justice  Habris  concur;  Mb.  Justice  Bean 
taking  no  part  in  the  consideration  of  this  case. 
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Argued  September  6,  reversed  September  19,  rehearing  denied  October 

16,  1917. 

MATLOCK  V.  MATLOCK.* 

(167  Pac.  311.) 

Divorce — Decree — ^Bes  Judicata. 

1.  Where  in  a  former  decision  the  Supreme  Court  in  a  divorce  suit 
between  the  parties  adjudged  that  both  were  to  blame  for  the  domes- 
tic infelicity,  the  wife  must  fail  in  her  suit  for  separate  maintenance 
as  far  as  it  is  based  upon  matters  occurring  prior  to  the  commence- 
ment of  the  divorce  suit. 

[As  to  divorce  suits  where  both  parties  have  been  at  fault,  see 
note  in  86  Am.  St.  Bep.  334.] 

Judgment — ^Bes  Judicata — ^Evidence— Divorce  Decree. 

2.  In  a  suit  bj  the  wife  for  separate  maintenance  the  testimony 
in  a  former  divorce  suit  between  the  parties  was  admissible  to  show 
the  identity  of  the  question  involved  and  its  introduction  was  not  a 
waiver  of  the  right  to  insist  that  the  divorce  suit  was  res  judicata, 

[As  to  res  judicata  as  applicable  to  divorce  proceedings,  see 
note  in  Ann.  Oaa.  1916D,  875.] 

HuBband  and  Wife — Suit  for  Maintenance— Evidence — Sofflclency. 

3.  In  a  wife's  suit  for  separate  maintenance,  held  that  testimony 
showed  nothing  occurring  since  the  decision  in  the  former  divorce  suit 
between  the  parties  which  would  justify  plaintiff  in  living  apart  from 
her  husband. 

From  Multnomah :  William  N.  Gatbns,  Judge. 

Department  1.    Statement  by  Me.  Justice  Bubnett. 

This  is  a  suit  by  a  wife  against  her  husband  for 
separate  maintenance.  She  alleges  their  marriage 
April  30,  1911,  recites  in  detail  many  of  the  troubles 
of  the  wedded  life  of  about  nine  months,  and  says  that 
she  has  been  compelled  on  account  thereof  to  live  sepa- 
rate from  the  defendant  without  any  fault  on  her  part. 

The  answer  traverses  all  the  plaintiff's  accusations 
against  the  defendant  and  pleads  in  estoppel  a  decree 

*(>n  right  of  wife  in  fault  for  separation  to  separate  maintenance, 
see  note  in  42  L.  B.  A.  (N.  8.)  86. 

On  decree  against  plaintiff  in  suit  for  divorce  as  bar  to  subsequent 
divorce  suit,  see  note  in  26  L.  B.  A.  (N.  S.)  577.  Bxpobter. 
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in  a  former  divorce  case  between  these  parties  wherein 
substantially  all  the  allegations  in  the  present  com- 
plaint were  relied  upon  by  this  plaintiff  and  in  which 
this  court  found  that  both  parties  were  to  blame  for 
the  matrimonial  difficulties  between  them  and  dis- 
missed the  suit.  The  defendant  also  pleads  in  sub- 
stance that  the  plaintiff  abandoned  him,  but  that  after 
the  final  decree  of  the  Supreme  Court  dismissing  the 
former  suit  on  account  of  the  equal  fault  of  both  par- 
ties, he  offered  the  plaintiff  a  comfortable  home  and 
suitable  separate  support  in  Eugene  which  she  de- 
clined. On  the  printed  abstract  before  us  the  denials 
and  admissions  of  the  reply  are  unintelligible  because 
they  are  phrased  with  reference  to  words  and  lines  as 
they  probably  appear  in  the  original  answer  on  file  in 
the  Circuit  Court.  That  tribunal  refused  to  be  bound 
by  the  final  decree  of  this  court  in  the  former  divorce 
case  deciding  that  both  parties  were  to  blame  in  their 
marital  disputes,  went  into  the  evidence  taken  in  that 
trial,  and  concluded  the  case  by  a  decree  in  favor  of 
the  plaintiff  requiring  the  defendant  to  pay  her  $100 
a  month  for  her  separate  maintenance.  The  defend- 
ant appeals. 

BsvBBSED.    Suit  Dismissed.    Beheabing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  M.  Pipes  and  Mr.  Lark  Bilyeu,  with  an  oral 
argument  by  Mr.  Pipes. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  E.  A.  Burt  and  Mr.  James  N.  Davis. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

1.  The  principal  question  to  be  determined  is  the  effect 
of  the  decree  in  the  suit  for  divorce.    In  the  decision 


80  Matlock  v.  Matlock.  [86  Or. 

reported,  72  Or.  330  (143  Pac.  1010),  the  issue  between 
these  same  parties  in  that  litigation  was  carefully  con- 
sidered, and  it  is  there  stated  by  Mr.  Justice  McNaby  : 

**  Believing,  from  a  studious  review  of  the  record, 
that  both  parties  are  to  blame  for  their  domestic  in- 
felicity, a  decree  for  a  divorce  must  be  withheld/^ 

This  was  a  direct  adjudication  that  the  plaintiff 
here  was  not  without  fault  in  the  disturbance  of  the 
marriage  relation  existing  between  the  parties.  This 
fact  was  thus  conclusively  determined  as  between  them 
and  constitutes  a  datum  or  landmark  controlling  them 
as  to  all  matters  in  which  it  was  involved  up  to  that 
time.  Either  party  is  thereafter  entitled  to  any  legal 
conclusion  which  rightly  may  be  deduced  from  the  fact 
thus  established.  The  fault  or  innocence  of  the  plain- 
tiff here  was  directly  drawn  in  question  in  that  litiga- 
tion, and  it  was  there  decided  that  she  was  at  fault. 
In  Ruckman  v.  Union  Ry.  Co.,  45  Or.  578  (78  Pac.  748, 
69  L.  R.  A.  480),  Mr.  Justice  Bean  lays  down  the  rule 
thus: 

'^It  is  settled  law  in  this  state,  as  elsewhere,  that  a 
judgment  or  decree  rendered  upon  the  merits  is  a  final 
and  conclusive  determination  of  the  rights  of  the  par- 
ties, and  a  bar  to  a  subsequent  proceeding  between 
them  upon  the  same  claim  or  cause  of  suit,  not  only 
as  to  the  matter  actually  determined,  but  as  to  every 
other  matter  which  the  parties  might  have  litigated 
and  had  decided  as  incident  to  or  essentially  connected 
therewith,  either  as  a  matter  of  claim  or  defense,  but 
that  when  the  action  is  upon  a  different  claim  or  de- 
mand the  former  judgment  can  only  operate  as  a  bar 
or  an  estoppel  as  against  matters  actually  litigated  or 
questions  directly  in  issue  in  the  former  opinion.  This 
distinction  should  always  be  kept  in  mind  in  consider- 
ing the  effect  of  a  former  judgment  or  decree.  If  the 
second  action  or  defense  is  upon  the  same  claim  or  de- 
mand, the  former  judgment  is  a  bar  not  only  as  to  mat- 


Oct.  1917.]  MatLocic  v.  Matlock.  81 

ters  actually  determined,  but  such  as  could  have  been 
litigated;  but,  if  it  is  upon  another  claim  or  demand, 
the  former  judgment  is  not  a  bar,  except  as  to  ques- 
tions actually  determined  or  directly  in  issue  * '—citing 
authorities. 

Applying  this  rule  to  the  present  juncture,  it  is  plain 
that  the  conduct  of  this  plaintiff  was  of  necessity  con- 
sidered in  the  former  litigation  and  the  issue  there  was 
decided  adversely  to  her.  It  must  have  the  same  effect 
in  this  case  between  the  same  parties  where  the  same 
fact  is  again  directly  involved. 

The  plaintiff  asks  us  to  reconsider  the  testimony  in 
the  divorce  suit  for  the  purpose  of  determining  anew 
whether  or  not  she  was  at  fault  in  the  separation  of 
the  parties.  We  answer  that  we  have  carefully  trav- 
ersed that  path  before  and  that  we  will  not  retrace 
our  steps  nor  make  the  same  journey  again.  Our 
conclusion  as  voiced  by  Mr.  Justice  McNaby  must 
stand  as  a  final  utterance  upon  that  point,  and  it  must 
be  given  its  legal  effect  in  this  instance  between  the 
same  parties  on  the  same  subject.  It  being  thus  estab- 
lished that  the  plaintiff  was  at  fault  in  the  rupture  of 
the  marriage  relation  she  must  fail  in  this  suit  so  far 
as  her  contention  is  based  upon  matters  occurring 
prior  to  the  commencement  of  the  divorce  case  for  the 
reason  that  she  must  show  here  that  she  is  living  apart 
from  her  husband  without  her  fault:  Fowler  v.  Fowler, 
31  Or.  65  (49  Pac.  589) ;  Ivanhoe  v.  Ivanhoe,  68  Or.  297 
(136  Pac.  21,  49  L.  R.  A.  (N.  S.)  86).  Other  prece- 
dents on  the  matter  of  estoppel  are  these :  Harding  v. 
Harding,  198  U.  S.  317  (49  L.  Ed.  1066,  25  Sup.  Ct. 
Bep.  679) ;  Cromwell  v.  County  of  Sac,  94  U.  S.  351 
(24  L.  Ed.  195) ;  Miller  v.  Miller,  150  Mass.  Ill  (22 
N.  E.  765) ;  White  v.  Ladd,  41  Or.  324  (68  Pac.  739,  93 
Am.  St.  Rep.  732) ;  Salene  v.  Isherwood,  74  Or.  35  (144 
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Pac.  1175) ;  Golgan  v.  Farmers'  etc.  Bank,  69  Or.  357 
(138  Pac  1070) ;  Campbell's  etc.  Gas  Burner  Co.  v. 
Hammer,  78  Or.  612  (153  Pac.  475) ;  Loeper  v.  Loeper, 
81  Wash.  454  (142  Pac.  1138) ;  In  re  Clifford,  37  Wash. 
460  (79  Pac.  1001,  107  Am.  St.  Rep.  820) ;  Averbuch 
V.  Averbuch,  80  Wash.  257  (141  Pac.  701,  Ann.  Gas. 
1916B,  873) ;  Kalisch  v.  Kalisch,  9  Wis.  529. 

The  fallacy  of  the  plaintiflF's  argument  is  that  the 
issues  were  not  identical  and  that  hence  the  estoppel 
will  not  result.  The  issue  as  to  the  fault  or  innocence 
of  the  plaintiff  is  the  same.  In  both  cases  it  was  a 
subject  of  inquiry  whether  she  had  been  loyal  to  the 
marriage  relation  in  her  conduct  towards  her  husband. 
The  conclusion  having  been  adverse  to  her  on  this 
point,  when  the  fact  was  questioned  in  the  former  case, 
must  be  the  same  when  the  same  fact  is  up  for  inves- 
tigation here.  We  are  not  unmindful  of  the  cases  of 
Wahle  V.  Wahle,  71  111.  513,  and  Umlauf  v.  Umlauf,  117 
111.  580,  584  (6  N.  E.  455,  57  Am.  St.  Rep.  880).  These 
precedents  are  very  ably  reviewed  by  Mr.  Chief  Jus- 
tice White  in  Harding  v.  Harding,  198  U.  S.  317  (49 
L.  Ed.  1066,  25  Sup.  Ct.  Rep.  679),  where  he  shows  that 
they  are  not  applicable  to  a  contention  like  the  one  at 
bar.  The  essence  of  the  first  case  is  that  proof  of 
fault  in  one  is  not  evidence  of  correct  deportment  in 
the  other,  and  in  the  second  it  is  laid  down  in  effect 
that  the  determination  of  a  question  will  be  deemed 
final  and  conclusive  between  the  parties  and  their 
privies  in  all  future  litigations  in  which  the  same  ques- 
tions arise.  They,  therefore,  are  not  by  the  mark  in 
the  present  contention  so  as  to  support  plaintiff's 
case. 

2.  Neither  is  the  matter  of  estoppel  waived  by  the 
introduction  of  the  testimony  reported  in  the  divorce 
case.     That  was  admissible  for  the  purpose  of  showing 
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the  identity  of  the  question  involved  and  not  to  retry 
the  issue  there  raised.  On  this  point  it  is  said  in  1 
Freeman  on  Judgments  (4  ed.),  Section  259: 

"The  best  and  most  invariable  test  as  to  whether  a 
former  judgment  is  a  bar  is  to  inquire  whether  the 
same  evidence  will  sustain  both  the  present  and  the 
former  action.  If  this  identity  of  evidence  is  found, 
it  will  make  no  diiference  that  the  form  of  the  two 
actions  is  not  the  same. ' ' 

Applying  that  to  the  instant  suit  it  can  make  no 
difference  that  the  former  was  for  a  divorce  and  the 
latter  for  separate  maintenance.  The  same  evidence 
is  relied  upon  by  the  plaintiff  that  she  introduced  there, 
and  the  same  fact  is  drawn  in  question.  The  result 
achieved  in  the  first  case  must  be  controlling  in  the 
second  on  the  same  issue. 

3.  The  plaintiff,  however,  further  relies  upon  an  oc- 
currence at  Vancouver,  Washington,  while  she  lived 
there  separate  from  her  husband,  concerning  which  she  . 
charges  that  he  was  spying  upon  an  apartment  house, 
in  part  of  which  she  lived,  and  was  arrested  by  the 
police  of  that  city.  The  version  of  the  matter  by  her 
and  her  witnesses  is  substantially  this :  A  woman  liv- 
ing in  part  of  the  house  discovered  a  man  looking  in 
at  an  open  window  after  dark  and  caused  the  police  to 
be  notified.  An  officer  came  and  arrested  a  man  whom 
he  found  lying  down  by  a  shade  tree  in  the  vicinity. 
The  officer  described  him  as  having  a  mustache,  and 
other  policemen  said  he  pawned  his  watch  with  one  of 
them  for  a  dollar  with  which  to  procure  a  night's  lod- 
ging, and  that  he  was  without  a  collar.  After  having 
taken  him  to  the  police  station  he  was  discharged  with- 
out further  detention.  Hearing  of  the  incident  a  day 
or  two  after,  the  plaintiff  carried  to  the  police  station 
a  photograph  of  the  defendant  made  some  years  before, 
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in  which  he  appears  as  having  a  mustache.  The  offi- 
cers concerned  in  making  the  arrest  at  once  identified 
it  as  a  picture  of  the  one  they  had  taken  into  custody. 
The  woman  who  discovered  the  man  looking  in  at  the 
window  was  a  witness  at  the  hearing  of  this  case,  and 
although  she  had  seen  that  person  but  for  a  moment 
after  nightfall  she  unhesitatingly  pronounced  the  de- 
fendant as  that  individual.  The  policeman  also  testi- 
fied he  was  the  same  man,  but  without  the  mustache  he 
wore  when  arrested.  The  plaintiff  left  the  photograph 
with  the  Vancouver  police  and  it  was  posted  in  the 
rogues '  gallery  of  that  city.  On  behalf  of  the  defend- 
ant he  himself  testifies  that  he  was  not  in  Vancouver 
at  the  time  mentioned  or  at  any  time  near  that;  that 
then  and  for  several  years  next  prior  thereto  he  had 
been  smooth  shaven  and  did  not  wear  any  mustache; 
that  on  the  date  when  the  plaintiff  claims  these  things 
happened  in  Vancouver,  he  was  at  Eugene  in  Lane 
County.  He  is  corroborated  in  this  by  entries  in  his 
books  made  at  that  time  and  by  entries  in  the  books 
of  a  tenant  who  paid  him  rent  on  that  date,  and  by  the 
testimony  of  the  tenant  himself  that  he  had  the  trans- 
action with  the  defendant  in  Eugene  on  that  date. 
Other  persons  who  knew  him  intimately  testified  that 
at  the  time  claimed  for  the  Vancouver  episode  and  for 
several  years  prior  thereto  and  afterwards,  the  defend- 
ant did  not  have  a  mustache,  but  was  smooth  shaven. 
We  deem  it  improbable  that  a  man  of  the  property 
ascribed  to  him  by  the  plaintiff  in  her  pleadings  would 
go  to  Vancouver  without  money  so  that  he  would  be 
compelled  to  pawn  his  watch  for  the  pittance  of  a 
dollar.  In  our  judgment  the  great  weight  of  the  testi- 
mony is  against  the  identity  of  the  defendant  with  the 
man  arrested  in  Vancouver.  Moreover,  no  act  of 
violence  or  threat  of  the  same  is  ascribed  to  the  de- 
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fendant  in  connection  with  that  occurrence.  He  does 
not  seem  to  have  violated  any  municipal  regulation 
there,  for  the  officers  discharged  him  without  trial  or 
imprisonment.  Besides  all  this,  conceding  that  he  was 
the  party  who  was  arrested,  there  is  nothing  in  his  con- 
duct any  more  culpable  than  that  of  the  plaintiff  in 
rushing  to  the  police  station  some  days  afterwards 
and  causing  him  to  be  posted  in  the  rogues'  gallery. 
In  short,  the  testimony  shows  nothing  occurring  since 
the  decision  of  the  former  divorce  case  that  would  jus- 
tify the  plaintiff  in  living  apart  from  her  husband,  nor 
overcome  the  estoppel  worked  out  by  the  decision  of 
this  court  that  she  in  common  with  the  defendant  here 
was  to  blame  for  their  matrimonial  infelicities. 

The  conclusion  is  that  the  decree  of  the  Circuit  Court 
is  reversed  and  the  suit  dismissed. 

Bevebsed.    Surr  Dismissed.    Beheabino  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Benson 
and  Mb.  Justice  MoCamant  concur. 


Argned  September  6,  affirmed  September  19,  rehearing  denied  October 

16,  1917. 

SEATTLE  DOCK  CO.  v.   PACIFIC  SUEETY  CO. 

(167  Pac.  510.) 

Principal  and  Surety — Claims— Discharge. 

1.  In  an  action  on  a  contractor's  bond,  where  defendant  claimed 
that  there  was  a  sum  due  the  contractor  applicable  to  the  cause  of 
action,  and  plaintiff  contended  that  such  sum  had  been  applied  to 
other  claims  and  to  explain  his  position  filed  an  amended  complaint, 
setting  forth  such  other  claims,  the  six-month  limitation  provided  in 
the  bond  was  not  applicable  to  those  claims  to  which  defendant  had 
already  applied  sums  due  under  the  contract. 

Principal  and  Surety— Bights  of  Principal — Advances  of  Money. 

2.  Where  a  contractor  gave  a  bond  to  secure  performance  of  a 
contract  to  make  improvements  in  a  building  which  required  him  to 
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furnish  at  his  own  expense  all  labor,  implements,  and  cartage  and  to 
free  the  building  from  all  liens,  etc.,  the  owner  of  the  building  may, 
where  the  contractor  was  unable  to  pay  for  labor  or  materials,  ad- 
vance the  money  and  treat  it,  as  a  payment  on  the  contract  without 
notifying  the  surety. 

Principal  and  Surety— Notice  of  Default — Contracts. 

3.  A  building  contractor,  who  agreed  to  complete  alterations  in  a 
building  and  not  to  permit  or  allow  any  laborers',  mechanics'  or  other 
liens  to  be  filed  on  the  building,  gave  a  bond  conditioned  for  the 
faithful  performance  of  the  contract,  which  provided  that  as  a  condi- 
tion precedent  to  the  liability  of  the  surety  it  should  be  immediately 
notified  of  any  breach  and  that  suit  should  be  commenced  within  six 
months  after  completion  of  the  work.  About  a  month  after  comple- 
tion, the  owner  notified  the  surety  that  the  contractor  had  completed 
the  work  and  that  a  settlement  would  be  made  within  forty  days  there- 
after, or  as  soon  as  claims  and  liens  on  account  of  the  work  and 
materials  furnished  had  been  paid  or  satisfied.  The  surety  was  re- 
quested to  take  such  steps  as  should  be  necessary  to  see  that  all  such 
claims  and  liens  had  been  satisfied.  Held,  that  the  notice  was  suffi- 
cient to  inform  the  surety  of  the  contractor's  breach, 

[As  to  what  notice,  if  any,  creditor  must  give  surety  in  respect 
to  principal's  default,  see  note  in  115  Am.  St.  Bep.  94.] 

Principal  and  Surety — Bonds — ^Burden  of  Proof. 

4.  In  an  action  against  the  surety  on  a  contractor's  bond,  where 
default  in  paying  a  claim  is  clearly  shown,  the  surety  has  the  burden 
of  showing  that  the  owner  had  in  its  possession  sums  due  the  contrac- 
tor applicable  to  payment  of  such  claim. 

Principal  and  Surety — Contractor's  Bond — Claims. 

5.  Where  the  owner  of  a  building  sued  the  contractor's  surety 
on  one  particular  claim,  he  is  not  bound  to  apply  to  such  claim  sums 
remaining  from  the  contract  price  in  preference  to  other  claims 
equally  meritorious. 

Prom  Multnomah :  George  N.  Davis,  Judge. 

Action  by  the  Seattle  Dock  Company,  a  corporation 
against  the  Pacific  Surety  Company,  a  corporation, 
upon  an  undertaking  given  by  the  defendant  to  secure 
the  performance  of  a  building  contract.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appealed. 
Affirmed. 

Department  1.  Statement  by  Mb.  Chief  Justice 
McBride. 

This  is  an  action  upon  an  undertaking  given  by  de- 
fendant as  surety  for  the  Mac-Ite  Fireproofing  Com- 
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pany  to  secure  the  performance  by  it  of  a  contract  to 
make  certain  improvements  upon  the  Chamber  of 
Commerce  Building  in  Portland.  The  original  com- 
plaint alleged,  in  substance,  that  the  Mac-Ite  Com- 
pany agreed  in  said  contract  that  it  would  not  allow  or 
permit  any  laborers',  mechanics',  subcontractors'  or 
materialmen's  liens  to  be  filed  upon  said  building,  but 
would  keep  it  free  from  such  liens ;  that  it  had  breached 
said  contract  by  permitting  one  R.  A.  Hume  to  file  a 
lien  upon  said  building  for  plaster,  sand,  and  cartage 
furnished  for  the  same,  amounting  to  $1,871.95;  that 
Hume  filed  a  suit  to  foreclose  said  lien  and  that  such 
suit  was  then  pending,  and  that  should  Hume  prevail 
plaintiff  would  be  damaged  in  the  full  amount  of 
$1,871.95  and  be  obliged  to  pay  the  same  from  its  own 
means.  The  material  parts  of  said  contract  attached 
to  the  original  complaint  are  as  follows : 

(1)  The  Mac-Ite  Fireproofing  Company  agreed  to 
furnish  at  its  own  expense  all  material  and  labor,  im- 
plements and  cartage  necessary  for  the  complete  per- 
formance of  the  contract,  and  to  perform  and  complete 
the  contract  for  the  sum  of  $4,345;  (2)  that  all  work 
and  material  furnished  and  performed  should  be  first 
class  and  the  plaster  blocks  should  be  set  in  such  man- 
ner that  plastering  of  the  building  could  be  done  with 
one  coat  with  putty  finish;  (3)  that  the  Mac-Ite  Fire- 
proofing  Company  would  not  allow  or  permit  any 
laborers',  mechanics',  materialmen's,  or  subcontrac- 
tors' liens  to  be  filed  or  recorded  against  said  building 
or  premises,  or  any  part  thereof,  and  that  said  build- 
ing, structure,  and  premises  should  at  all  times  be  free 
from  all  liens. 

The  conditions  of  the  bond  given  by  defendant  so  far 
'as  they  relate  to  the  matters  here  considered,  are  as 
follows : 

(1)  That  the  Mac-Ite  Fireproofing  Company  would 
faithfully  perform  the  terms  and  conditions  of  the 
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contract;  (2)  that  as  conditions  precedent  to  any  lia- 
bility of  the  Pacific  Surety  Company  as  surety  upon 
said  bond  it  should  be  immediately  notified  of  any 
breach  of  said  contract  on  the  part  of  the  Mac-Ite 
Fireproofing  Company,  or  of  any  act  on  its  part  or 
on  the  part  of  its  agents  or  employees  which  might 
cause  a  loss  for  which  the  Pacific  Surety  Company  as 
surety  on  said  bond  might  be  liable,  on  knowledge  of 
such  breach  or  act  coming  to  the  Seattle  Dock  Com- 
pany or  its  agent  having  supervision  of  the  comple- 
tion  of  said  contract ;  and  any  suit  or  action  to  recover 
any  claim  against  the  Pacific  Surety  Company  as 
surety  on  said  bonds  should  be  commenced  within  six 
months  after  the  completion  of  the  work  under  said 
contract. 

Thereafter  and  upon  the  trial  plaintiff,  at  the  sug- 
gestion and  by  leave  of  the  court,  filed  an  amended 
complaint  containing  all  the  allegations  of  the  original 
complaint  and  the  following  additional  allegations: 

That  defendant  Mac-Ite  Fireproofing  Company  had 
failed  and  neglected  to  furnish  and  pay  for  all  labor, 
material,  appliances,  cartage  and  hoisting  necessary  in 
the  completion  of  said  contract,  on  account  of  which 
plaintiff  was  compelled  to  and  did  pay  out  therefor 
the  sum  of  $551.20  to  its  damage  in  that  sum ;  that  the 
said  defendant  failed  and  neglected  to  set  the  said  plas- 
ter blocks  in  such  manner  that  plastering  could  be  done 
with  one  coat  with  putty  finish,  and  that  plaintiff  was 
thereby  compelled  to  put  an  extra  coat  of  plaster  over 
the  same,  for  which  it  was  compelled  to  pay  $975,  to 
its  damage  in  that  amount. 

It  is  alleged  that  the  Mac-Ite  Company  was  insolvent 
and  had  been  adjudged  a  bankrupt. 

In  its  answer  to  the  amended  complaint  defendant 
alleged : 

That  said  contract  was  completed  on  the  22d  day  of 
December,  1910,  and  that  in  doing  and  performing  this 
work  under  this  contract  defendant  Mac-Ite  Fire- 
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proofing  Company  had  performed  certain  extra  work 
in  the  sum  of  $263.62,  which  in  addition  to  the  contract 
price  of  $4,345  made  the  total  amount  earned  there- 
under by  the  defendant  Mac-Ite  Fireprpofing  Com- 
pany the  sum  of  $4,608.62 ;  that  of  this  sum  so  earned 
plaintiff  had  paid  to  defendant  Mac-Ite  Fireproofing 
Company  and  upon  its  order  the  sum  only  of  $3,029.98, 
leaving  a  balance  due  and  owing  and  applicable  to  the 
Hume  lien  in  the  sum  of  $1,578.64,  which  was  more 
than  sufficient  to  pay  off  the  judgment  and  decree  upon 
the  Hume  lien  including  attorneys'  fees,  costs,  and  dis- 
bursements. 

To  the  other  matters  alleged  in  the  amended  com- 
plaint the  defendant  answered  in  substance: 

(1)  That  said  defendant  Pacific  Surety  Company 
was  never  immediately  or  at  all  notified  of  said  al- 
leged breach  of  said  contract;  (2)  that  said  contract 
was  completed  on  or  about  the  22d  day  of  December, 
1910,  that  this  action  upon  said  alleged  breach  of  said 
contract  was  not  commenced  until  the  filing  of  said 
amended  complaint,  on  or  about  the  2d  day  of  July, 
1914,  more  than  three  years  and  six  months  after  the 
completion  of  said  contract,  and  that  said  action 
thereon  was  barred  by  the  terms  and  conditions  of  said 
bond  in  suit. 

The  same  defenses  were  pleaded  to  the  claim  set  out 
in  the  amended  complaint  to  the  effect  that  the  Mac-Ite 
Fireproofing  Company  failed  and  neglected  to  set  said 
plaster  blocks  in  such  manner  that  plastering  could  be 
done  with  one  coat  with  putty  finish,  to  plaintiff's  dam- 
age in  the  sum  of  $975.  The  reply  denied  the  new 
matter  in  the  answer.  There  was  no  prayer  in  the 
amended  complaint  for  any  recovery  upon  the  addi- 
tional matters  pleaded  therein,  but  a  recovery  was 
sought  solely  on  account  of  the  failure  of  the  Mac-Ite 
Company  to  protect  the  building  from  the  Hume  lien. 
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There  were  findings  and  a  decree  for  plaintiff  for 
$1,386.11  and  costs,  from  which  defendant  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Crawford  <&  Eakin,  with  an  oral  argument  by 
Mr.  Thomas  H.  Cra/wford. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  B.  Cleland. 

Opinion  by  Mb.  Chief  Justice  McBbidb. 

1.  The  evidence  discloses  a  clear  breach  of  the  bond 
so  far  as  the  Hume  lien  is  concerned,  and  the  plaintiff 
is  entitled  to  recover  unless  such  recovery  is  precluded 
by  the  matters  hereafter  discussed.  The  defendant  in 
its  answer  to  the  claim  upon  the  breach  occasioned  by 
the  Mac-Ite  Company  allowing  Hume  to  obtain  a  lien 
alleged  that  plaintiff's  contract  with  the  Mac-Ite  Com- 
pany was  completed  December  22,  1910 ;  that  an  action 
to  recover  upon  the  two  last  alleged  breaches  was  not 
commenced  until  after  the  expiration  of  six  months 
from  such  date,  and  was,  therefore,  barred  by  the  con- 
ventional limitation  prescribed  in  the  bond;  that  the 
bond  prescribed  that  defendant  should  be  immediately 
notified  of  any  breach  of  the  contract,  but  that  it  had 
never  been  notified  of  the  last  two  breaches,  and  that 
plaintiff  was  entitled  to  take  nothing  on  account  of 
them.  It  is  evident  that  the  two  payments,  one  of  $551 
on  account  of  the  Mac-Ite  Company's  failure  to  pay 
for  labor,  etc.,  and  the  other  of  $975  by  reason  of  a 
failure  of  said  company  to  set  the  plaster  blocks  in 
such  manner  that  the  plastering  could  be  done  with  one 
coat  of  plaster  finish,  were  not  pleaded  as  substantive 
causes  of  action,  but  were  set  up  in  accordance  with  the 
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views  of  the  court  to  explain  clearly  what  had  been 
done  with  the  alleged  balance  in  the  hands  of  the  plain- 
tiff, which  defendants  insisted  should  be  applied  to  ex- 
tinguish the  Hume  lien.  Therefore,  the  claim  as  to 
these  matters,  that  they  are  barred  by  the  six  months ' 
limitation  provided  in  the  bond,  is  not  available. 

2,  3.  The  evidence  shows  clearly  that  the  Mac-Ite  Com- 
pany and  defendant  were  repeatedly  and  seasonably 
notified  that  the  Mac-Ite  Company  was  not  carrying 
out  its  contract  in  regard  to  the  quality  of  the  blocks 
placed  in  the  building  and  that  their  failure  to  so  carry 
out  the  contract  constituted  a  breach  thereof,  and, 
therefore,  there  was  evidence  to  justify  the  finding  of 
the  court  on  this  branch  of  the  case. 

4.  As  to  the  other  claim  of  $551  expended  by  plaintiff 
on  account  of  the  Mac-Ite  Company's  failure  to  pay 
laborers  promptly  it  appears  from  the  evidence  that 
these  were  legitimate  claims  and  the  subjects  of  a  lien, 
that  plaintiff  was  compelled  to  advance  the  money  to 
pay  many  of  them  during  the  progress  of  the  work,  and 
that  it  became  liable  to  pay  them  all.  The  payment  or 
assumption  of  these  claims  amounted,  in  effect,  to  a 
payment  to  the  Mac-Ite  Company  upon  the  contract 
and  was  not  in  any  way  a  violation  of  any  term  of  the 
bond.  If  the  Mac-Ite  Company  was  unable  to  pay  for 
labor  or  materials  furnished,  the  plaintiff  had  a  right 
to  advance  the  money  and  treat  it  as  a  payment  upon 
the  contract  without  notifying  the  defendant,  although 
it  was  notified  by  a  letter  dated  January  27,  1911,  that 
the  Mac-Ite  Company  had  completed  its  contract  on 
December  22, 1910,  and  that  settlement  would  be  made 
with  them  within  40  days  thereafter,  or  as  soon  as 
claims  and  liens  on  account  of  work  performed  or 
materials  furnished  had  been  paid  and  satisfied  as 
provided  by  the  contract ;  and  it  was  requested  to  take 
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such  steps  as  should  be  necessary  to  enable  it  to  see 
that  all  such  claims  and  liens  had  been  satisfied.  This 
was  all  the  notice  that  could  reasonably  have  been 
given  or  expected,  and  we  think  it  complied  substan- 
tially with  the  provision  in  the  bond  which  required 
that  defendant  should  be  immediately  notified  of  any 
breach  of  the  contract  or  of  any  act  on  the  part  of  the 
Mac-Ite  Fireproofing  Company  which  might  create  a 
loss  for  which  the  surety  would  be  liable  upon  a  knowl- 
edge of  such  act  coming  to  the  knowledge  of  the  plain- 
tiff or  its  agent  having  supervision  of  the  completion 
of  said  contract.  Of  course,  it  was  impossible  for  the 
plaintiff  or  its  agent  to  know  accurately  the  details  of 
every  transaction  of  the  Mac-Ite  Company  with  its 
laborers  or  persons  furnishing  materials,  but  this  gen- 
eral notice  would  put  the  defendant  upon  inquiry  as  to 
the  transactions  of  its  principal  and  enable  it  to  take 
steps  to  protect  itself  from  possible  loss.  It  does  not 
appear  that  the  defendant  took  any  such  steps  or  did 
anything  except  to  file  away  the  notices  sent  to  it,  or 
at  best  to  inquire  of  the  Mac-Ite  Company  as  to  its 
version  of  the  matters  touched  upon  in  the  letters  of 
plaintiff's  architect.  In  this  case  plaintiff  has  brought 
action  upon  a  single  default,  viz.,  the  matter  of  the 
Hume  lien.  That  default  being  clearly  proved  it  de- 
volved upon  the  defendant  to  show  affirmatively  that 
plaintiff  had  in  its  hands  moneys  of  the  Mac-Ite  Com- 
pany which  it  should  justly  apply  to  the  satisfaction 
of  the  amount  paid  Hume.  This  it  attempted  to  do  .in 
part  by  showing  that  plaintiff  had  paid  $511  which 
should  have  been  applied  upon  other  claims  against  the 
building  concerning  which  no  notice  of  default  had 
been  given  defendant,  and  by  certain  claims  of  the 
Mac-Ite  Company  for  extra  work. 
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5.  We  know  of  no  law  which  required  plaintiff  to 
apply  this  $511  to  the  claim  secured  by  defendant's 
bond  in  preference  to  other  claims  equally  meritorious, 
and  we  discover  nothing  in  the  conditions  of  the  bond 
that  requires  it  to  do  so. 

The  judgment  is  affirmed. 

Apfirmed.    Reheabing  Denied. 

Mr.  Justice  Benson,  Mb.  Justice  Bubnett  and  Mb. 
Justice  Harris  concur. 


Argued  September  11,  reversed  September  25,  rehearing  denied  Octo- 
ber 16,  1917. 

HUME  V.  RICE. 

(167  Pac.  578.) 

Appeal  and  Error — Supersedeas — ^Bestitntion  Bond. 

1.  A  restitution  bond,  filed  before  the  expiration  of  the  five-day 
period  allowed  by  statute  for  exceptions  to  the  sufficiency  of  an 
appellant's  undertaking  on  appeal,  is  premature,  giving  the  respond- 
ent, who  claimed  the  right  to  enforce  the  judgment  despite  the  stay, 
according  to  Section  553,  L.  O.  Ii.,  no  rights,  and  does  not  warrant 
the  enforcement  of  execution  issued  on  the  judgment  sought  to  be 
superseded. 

Ezecntloii — ^Wrongful  Execntion — ^Damages. 

2.  Plaintiff,  who  sought  to  enjoin  the  malicious  abuse  of  a  writ 
of  execution,  to  his  oppression,  and  demanded  damages,  has  the  bur- 
den of  proving  that  the  levy  of  execution  on  judgment  for  defend- 
ant was  subsequent  to  the  day  when  plaintiff  filed  notice  of  appeal 
and  an  undertaking  to  supersede  the  judgment  against  him. 

Execntion— Wrongful  Execntion — ^Damages. 

3.  Though  plaintiff  was  put  to  expense  because  of  the  refusal  of 
defendant,  who  recovered  judgment  against  him  in  an  action  of  gar- 
nishment, to  release  the  garnishment  after  plaintiff  had  appealed 
and  furnished  a  supersedecis  bond,  he  cannot  recover  damages  for 
such  refusal,  where  there  was  no  segregation  of  the  expense  grow- 
ing out  of  the  original  levy  from  that  chargeable  to  defendant's 
refusal  to  release  the  garnishment. 
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Execution — Injiinctlon — ^Equitable  Remedy. 

4.  While  equity  has  jurisdiction  to  restrain  the  enforcement  of  a 
judgment  at  law,  the  jurisdiction  will  not  be  exercised,  if  the  party 
has  an  adequate  remedy  at  law,  or  has  failed  to  exercise  due  dili- 
gence; hence  a  judgment  enjoining  execution  of  a  judgment  cannot 
be  sustained,  where  it  did  not  appear  that  a  timely  application  to 
the  court  issuing  the  injunction  to  recall  the  writ  would  not  have  been 
effectual,  this  being  particularly  true  where  the  judgment  on  which 
execution  was  issued  was  rendered  by  a  court  of  a  county  other  than 
that  to  which  application  for  injunction  was  made. 

[As  to  injunction  against  proceeding  with  sale  on  execution, 
See  note  in  111  Am.  St.  Bep.  97.] 

Courts — ^Federal    Courts — ^Bestraining    Enforcement    of    Judgment — 
Comity. 

5.  Principles  of  comity  forbid  the  Circuit  Court  of  one  county  to 
enjoin  execution  of  a  judgment  of  another,  without  a  showing  of 
gravest  urgency. 

From  Marion:  William  Galloway,  Judge. 

Suit  by  F.  E.  Hume  against  Elver  L.  Eice  and  Will- 
iam Esch  to  enjoin  the  enforcement  of  an  execution 
against  the  plaintiff.  From  a  decree  in  favor  of  plain- 
tiff, the  defendants  appeal.    Reversed. 

Department  2.  Statement  by  Mb.  Justice  Mo- 
Camant. 

This  is  a  suit  to  enjoin  the  malicious  abuse  of  a 
writ  of  execution  to  the  oppression  of  plaintiff.  The 
record  before  us  is  meager  and  we  are  largely  depend- 
ent on  statements  in  the  briefs  and  the  oral  admissions 
of  the  respective  attorneys  for  the  facts.  It  appears 
that  on  February  17,  1915,  Elver  L.  Rice  recovered 
judgment  in  the  District  Court  of  Multnomah  County, 
Portland  District,  against  K.  C.  West  and  Fare  West. 
A  transcript  of  this  judgment  was  filed  in  the  Circuit 
Court  for  Multnomah  County  and  an  execution  was 
sued  out  of  said  court  thereon.  A  writ  of  garnish- 
ment based  on  this  execution  was  served  on  F.  E. 
Hume,  plaintiff  in  the  case  at  bar,  and  he  answered 
that  he  had  in  his  possession  no  money  or  property 
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belonging  to  the  defendants  in  the  writ.  Bice  there- 
upon filed  allegations  and  interrogatories  which  were 
answered  by  Hume.  The  issues  thus  raised  came  on 
for  trial  in  the  Circuit  Court  for  Multnomah  County 
April  3,  1915,  and  judgment  was  rendered  in  favor  of 
Rice  and  against  Hume  April  24,  1915.  Execution 
was  sued  out  on  this  judgment  April  30th,  and  on  May 
5th  Hume  appealed  from  the  judgment  to  this  court, 
filing  a  supersedeas  bond  with  his  notice  of  appeal. 
The  appeal  was  prosecuted  and  the  judgment  of  the 
lower  court  was  reversed  June  6,  1916:  See  Rice  v. 
West,  80  Or.  640  (157  Pac.  1105). 

On  May  6,  1915,  Rice 'filed  a  restitution  bond,  claim- 
ing that  the  case  fell  within  the  operation  of  Section 
553,  L.  0.  L.,  and  that  this  bond  entitled  him  to  en- 
force the  execution.  At  some  time  not  fixed  by  the 
record  before  us,  but  not  earlier  than  May  1st  or  later 
than  May  8th,  a  levy  was  made  by  garnishment  of 
Hume's  bank  account  in  the  Gervais  State  Bank.  On 
May  8th  Hume's  attorneys  demanded  of  Rice's  at- 
torney that  the  writ  of  execution  be  recalled  and 
Hume's  property  released;  this  demand  was  refused. 
Hume  thereupon  brought  this  suit  in  equity  in  Marion 
County,  praying  that  Rice  be  enjoined  from  proceed- 
ing further  under  the  execution  and  that  Hume  have 
judgment  for  the  damages  sustained  by  the  levy.  The 
complaint  charges  that  there  was  a  malicious  abuse  of 
the  process. 

On  May  10th  a  preliminary  injunction  was  issued, 
restraining  further  proceedings  under  the  execution. 
Thereafter  Hume  moved  in  the  Circuit  Court  for  Mult- 
nomah County  for  the  recall  of  the  execution.  His 
motion  was  allowed  May  21st  and  the  garnishment 
was  released  May  24th.    The  suit  in  equity  was  put 
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at  issue  and  tried  out.    Hume  recovered  judgment 
against  Bice  and  the  latter  appeals.  Beversed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  John  Bayne  and  Mr.  8.  8.  Humphrey,  with  an  oral 
argument  by  Mr.  Bayne. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Carson  <&  Brown,  with  an  oral  argument  by 
Mr.  Thomas  Brown. 

Mr.  Justice  McCamant  delivered  the  opinion  of  the 
court. 

1,  2.  The  restitution  bond  was  filed  before  the  ex- 
piration of  the  five-day  period  allowed  by  the  statute 
for  exceptions  to  the  suflSciency  of  Hume's  imdertak- 
ing  on  appeal.  It  was  therefore  premature:  Hansen 
V.  Bobbins,  80  Or.  659  (157  Pac.  1112,  158  Pac.  403). 
It  is  admitted  that  Bice  acquired  no  rights  by  the  filing 
of  this  bond.  All  proceedings  had  under  the  execution 
after  Hume  had  filed  his  supersedeas  bond,  May  5, 
1915,  were  therefore  wrongful.  The  only  levy  which 
was  made  under  the  writ  was  the  garnishment  of  the 
Gervais  State  Bank.  The  damages  claimed  by  Hume 
are  predicated  chiefly  on  this  levy.  The  burden  de- 
volved upon  him  to  allege  and  prove  that  the  levy  was 
made  subsequent  to  May  5th  and  the  record  is  silent  on 
the  subject. 

3.  The  record  shows  that  Hume  was  subjected  to  ex- 
pense because  of  the  refusal  of  Bice  to  release  the  gar- 
nishment after  Hume  had  appealed  and  furnished  a 
supersedeas  bond,  but  the  amount  of  this  expense  is 
not  ascertainable  from  the  testimony.  There  is  no 
segregation  of  the  damage  and  expense  growing  out 
of  the  original  levy  from  that  chargeable  to  the  re- 
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fnsal  of  Bice  to  release  the  garnishment  when  re- 
quested so  to  do. 

4,  5.  There  is  a  further  reason  why  the  decree  in 
this  case  cannot  be  upheld.  While  the  jurisdiction  of 
equity  to  restrain  the  enforcement  of  judgments  at 
law  exists,  it  is  said  in  1  High  on  Injunctions  (4  ed.). 
Section  113,  that: 

**The  jurisdiction,  though  well  established,  is  not 
regarded  as  a  favorite  one  with  courts  of  equity.  A 
bill  seeking  relief  of  this  nature  is  scrutinized  with 
great  jealousy,  and  the  grounds  on  which  the  interfer- 
ence will  be  allowed  are  confessedly  narrow.'* 

In  Wells,  Fargo  &  Co.  v.  Wall,  1  Or.  295,  296,  Mr. 
Justice  Stratton  says: 

**Nor  will  this  court  interfere  with  judgments  at 
law  and  take  jurisdiction,  unless  it  shall  appear  that 
the  party  has  used  due  diligence,  exhausted  every 
means,  and  failed  through  ignorance  of  some  fact; 
or  was  prevented  from  availing  himself  of  his  defense 
by  fraud,  accident,  or  by  the  act  of  the  opposite  party, 
unmixed  with  negligence  or  fault  on  his  part." 

In  Marks  v.  Stephens,  38  Or.  65,  67  (63  Pac.  824,  84 
Am.  St.  Rep.  750),  it  is  said  by  Mr.  Chief  Justice  Bean  : 

**If  an  execution  is  regularly  issued,  or  is  being 
executed  in  an  irregular,  oppressive,  or  fraudulent 
manner,  the  court  out  of  which  it  issued  can  usually, 
on  motion,  grant  appropriate  and  adequate  relief; 
and,  where  it  can  do  so,  equity  will  not  interpose,  ex- 
cept to  stay  proceedings  until  the  ordinary  means  of 
obtaining  redress  can  be  pursued  at  law.  *  *  There  is 
no  allegation  of  any  fact  requiring  the  interposition 
of  a  court  of  equity,  or  giving  it  jurisdiction  to  inter- 
fere by  injunction.  It  is  argued  that,  because  the 
property  levied  upon  is  personal,  the  sale  of  which 
would  pass  the  title  without  right  of  redemption, 
equity  should  interfere  by  injunction,  because  such 
sale  might  take  place  before  a  motion  to  quash  could 
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be  heard.  But  there  is  no  allegation  in  the  complaint 
upon  which  to  base  such  a  contention,  and,  if  there 
were,  it  would  not  give  the  court  jurisdiction  to  per- 
petually enjoin  the  enforcement  of  the  execution, 
although,  according  to  some  of  the  authorities,  it 
might  stay  the  proceedings  until  the  motion  to  quash 
could  be  disposed  of. ' ' 

The  complaint  in  the  instant  case,  like  that  in  the 
case  last  cited,  fails  to  allege  any  excuse  for  failure 
to  seek  a  legal  remedy.  It  is  not  alleged,  for  example, 
that  the  docket  of  the  court  out  of  which  the  execu- 
tion issued  was  in  such  condition  as  to  prevent  an 
inunediate  hearing  of  the  motion  to  recall  the  writ. 
The  inference  is  strong  that  a  timely  application  to 
that  court  would  have  been  effectual ;  it  is  certain  that 
when  the  motion  to  recall  the  writ  was  heard,  it  was 
promptly  allowed.  This  remedy  was  plainer  than  the 
one  pursued;  it  was  equally  adequate  and  in  the  ab- 
sence of  allegations  and  proof  to  the  contrary  we  must 
assume  that  it  was  equally  speedy.  It  follows  that 
the  case  was  not  one  for  equitable  cognizance  and  the 
bill  should  be  dismissed  without  prejudice  to  Hume's 
right  to  seek  a  remedy  at  law. 

We  are  the  more  ready  to  announce  this  conclusion 
because  the  injunction  was  issued  by  the  Circuit  Court 
for  Marion  County,  enjoining  the  enforcement  of  a 
writ  issuing  out  of  the  Circuit  Court  for  Multnomah 
County.  The  principles  of  comity  forbid  the  issuance 
of  such  an  injunction  without  a  showing  of  great 
urgency.  In  every  such  case  the  complaint  should 
allege  a  satisfactory  reason  for  failing  to  apply  for 
relief  to  the  court  out  of  which  the  execution  issues. 

The  conduct  of  Rice's  attorney  in  refusing  to  recall 
the  writ  when  requested  so  to  do  was  censurable,  and 
we  shall  therefore  not  disturb  the  decree  of  the  lower 
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court  on  the  subject  of  costs.    Neither  party  will  re- 
cover costs  in  this  court. 
The  decree  is  reversed. 

Bevebsed.    Behearing  Denied. 

Mb.  Chief  Justice  McBride,  Mr.  Justice  Moore  and 
Mr.  Justice  Harris  concur. 


Argued  September  13,  reversed  and  remanded  September  25,  rehear- 
ing denied  October  16,  1917. 

CBOW  V.  ABBAHAM.^ 

(167  Pac.  590.) 

Judgment — ConcluslvenesB — Res  Judicata. 

1.  To  entitle  a  party  successfully  to  invoke  tbe  plea  of  res  ad- 
judicata,  the  decision  of  a  prior  suit  or  action  between  the  same  par- 
ties must  have  been  rendered  upon  the  merits  of  the  controversy. 

Judgment — ''Judgment  on  the  Merits.** 

2.  The  judgment  is  upon  the  merits  when  it  amounts  to  a  declara- 
tion of  the  law  as  to  the  respective  rights  and  duties  of  the  parties, 
based  on  the  ultimate  fact»  or  state  of  facts  disclosed  by  the  plead- 
ings, and  evidence  upon  which  the  rights  of  recovery  depend,  irre- 
spective of  formal,  technical,  or  dilatory  objections  or  contentions. 

Judgment — Oonclusiyeness— Bes  Judicata. 

3.  When  a  judgment  is  rendered  upon  the  merits  in  a  former  ac- 
tion, such  determination  operates  as  a  bar  against  the  prosecution 
or  defense  of  a  subsequent  action,  and  is  a  finality  as  to  the  claim 
sued  upon,  concluding  the  parties  and  those  in  privity  with  them, 
not  only  as  to  every  matter  that  was  put  forth  to  sustain  such  claim, 
but  also  as  to  any  other  admissible  matter  that  might  have  been 
offered  for  that  purpose. 

[As  to  conclusiveness  of  judgments,  see  note  in  15  Am.  St.  Bep. 
142.] 

Wordfl  and  Pbraaes — ''Claim." 

4.  The  word  "claim"  means  a  demand  of  something  as  of  right 
made  by  one  person  upon  another  to  perform  or  forbear  doing  some 
act  as  a  matter  of  duty. 

Judgment — Conclusivenees — ^Bes  Judicata. 

5.  Where  a  claimant  of  land  brought  suit  to  require  another  claim- 
ant to  convey  the  land  to  him,  it  was  incumbent  upon  him   if  he 


*0ii  the  question  of  unbroken  continuity  as  essential   element  in 
adverse  possession,  see  note  15  Ii.  B.  A.  (K.  8.)  1202.        Bepobtea. 
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based  his  right  thereon  to  allege  facts  showing  adverse  possession, 
but,  having  elected  to  claim  on  the  ground  that  the  other  claimant 
held  as  trustee,  he  is  estopped,  in  a  subsequent  action,  to  controvert 
the  final  determination  on  the  merits,  when  he  selected  the  wrong 
remedy. 

Advene  Possession — Oontinulty — Interruption. 

6.  Where  a  party  sued  to  compel  the  alleged  trustee  of  the  title 
to  land  to  convey  it  to  him,  but  did  not  set  up  his  right  by  adverse 
possession,  and  judgment  went  against  him,  he  could  not,  in  a  sub- 
sequent suit,  set  up  the  right  to  adverse  possession  within  ten  years 
of  the  first  suit,  since  his  adverse  possession  was  interrupted  by  the 
bringing  of  the  first  suit. 

Judgment — Conclusiveness — Persons  Concluded. 

7.  Where  the  executor  sued  on  behalf  of  the  estate  to  compel 
the  transfer  of  title  from  the  alleged  holder  thereof  as  trustee,  and 
judgment  was  adverse  to  the  estate,  he  was  not  personally  concluded 
thereby  as  to  his  claim  arising  from  a  transfer  of  the  one-third  in- 
terest to  him  by  deceased  before  his  death. 

From  Douglas :  George  F.  Skipworth,  Judge. 

Department  2.    Statement  by  Mr.  Justice  Moore. 

This  is  an  action  by  Olive  F.  Crow  as  administra- 
trix of  the  estate  of  E.  J.  Crow,  deceased,  against 
Albert  Abraham  individually  and  as  executor  of  the 
last  will  and  testament  of  Henry  G.  Crow,  deceased, 
to  recover  money.  The  complaint  charges  that  Henry 
G.  Crow  died  testate  in  November,  1911,  and  his  last 
will  having  been  admitted  to  probate  the  defendant 
was  duly  appointed,  and  is  now  the  legally  qualified 
executor  of  such  testament;  that  at  the  time  of  his 
death  the  testator  was  in  possession  and  during  his 
lifetime  was  entitled  to  the  occupancy  of  a  tract  of 
real  property,  particularly  describing  it,  in  Douglas 
County,  Oregon,  which  land  he  held  as  the  tenant  of 
E.  J.  Crow,  who  was  the  owner  thereof;  that  the  lat- 
ter died  intestate  in  May,  1913,  whereupon  the  plain- 
tiff was  duly  appointed,  and  having  legally  qualified 
she  is  now  the  administratrix  of  his  estate ;  that  when 
Henry  G.  Crow  died  E.  J.  Crow  became  entitled  to 
the  possession  of  such  real  property,  and  upon  the 
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death  of  the  latter  the  plaintiff  succeeded  to  his  rights 
in  the  premises ;  that  the  defendant  individually  and 
as  executor  of  such  last  will  has  been  in  possession  of 
the  land  wrongfully,  and  received  and  converted  to 
his  own  use  the  rents,  issues,  and  profits  thereof, 
which  are  of  the  reasonable  value  of  $2,500,  and  upon 
proper  demand  therefor  he  refused  to  pay  any  part 
thereof. 

The  answer  admits  the  death  of  Henry  G.  Crow  and 
that  the  defendant  is  now  the  executor  of  his  last  will, 
but  denies  all  other  averments  of  the  complaint.  For 
a  further  defense  it  is  alleged  that  for  more  than  20 
years  prior  to  1908  Henry  G.  Crow  had  been  in  the 
open,  notorious,  exclusive,  and  adverse  possession  of 
the  premises  under  a  claim  of  right,  when  by  a  good 
and  sufficient  deed  he  conveyed  to  the  defendant,  as 
trustee,  an  undivided  one  third  thereof,  and  it  was 
agreed  that  such  grantor  should  retain  the  rents, 
issues,  and  profits  of  the  land  until  October,  1910, 
after  which  the  defendant  was  to  receive  yearly  the 
profits  of  the  premises;  that  such  adverse  possession 
was  continued  by  the  defendant  Until  October  1,  1914, 
when  the  plaintiff  attempted  to  rent  the  land  to  his 
tenants,  and  she  is  now  pretending  to  be  in  possession 
of  the  premises  pursuant  to  the  occupancy  by  such 
tenants,  who  are  holding  over  against  his  will  and  con- 
sent. For  a  second  defense  it  is  alleged  that  in  a  case 
wherein  S.  Marks  &  Company  were  plaintiffs  and 
H.  G.  Crow  and  E.  J.  Crow  were  defendants,  insti- 
tuted in  the  Circuit  Court  of  the  State  of  Oregon  for 
such  county  and  appealed  to  the  Supreme  Court,  it 
was  finally  determined  that  H.  G.  Crow  was  not  in 
possession  of  the  land  as  the  tenant  of  E.  J.  Crow,  as 
alleged  in  the  complaint  herein,  which  conclusion  is 
res  adjudicata  and  binding  upon  the  parties  hereto  as 
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the  successors  in  interest  of  H.  G.  Crow  and  E.  J. 
Crow:  Marks  v.  Crow,  14  Or.  382,  383  (13  Pac.  55). 

The  reply  denied  the  allegations  of  new  matter  in 
the  answer  and  alleged  that  all  the  facts  set  forth  in 
the  first  separate  defense  herein  were  tried  and  deter- 
mind  in  a  cause  instituted  in  such  Circuit  Court 
wherein  H.  G.  Crow,  the  predecessor  in  interest  of  the 
defendant  herein,  was  plaintiff,  and  E.  J.  Crow,  the 
predecessor  in  interest  of  the  plaintiff  herein,  was  de- 
fendant, which  cause  was  finally  determined  in  the 
Supreme  Court:  Crow  v.  Crow,  70  Or.  534  (139  Pac. 
854).  Copies  of  the  pleadings  and  mandate  in  that 
suit  are  set  forth  in  the  reply  herein,  from  which  it 
appears  that  pending  the  trial  H.  G.  Crow  died  tes- 
tate, whereupon  the  defendant  herein  as  the  executor  of 
his  last  will  was  substituted  as  plaintiff  and  the  plain- 
tiff herein  as  the  administratrix  of  the  estate  of  E.  J. 
Crow,  deceased,  was  put  in  his  place  as  defendant. 
The  reply  further  alleges  that  both  the  plaintiff  and 
the  defendant  herein  are  bound  by  the  final  decree 
rendered  in  that  suit.  This  action  was  tried  without 
the  intervention  of  a  jury,  whereupon  the  defendant, 
to  support  the  averment  of  adverse  possession,  under- 
took to  testify  as  to  how  long  he  and  his  grantor  had 
occupied  the  land  under  such  claim  of  right,  but  the 
testimony  being  rejected  he  stated  what  facts  he  would 
prove  as  tending  to  establish  the  allegations  of  the  an- 
swer, but  the  offer  was  rejected  and  exceptions  taken. 
From  the  evidence  received  findings  of  fact  and  of 
law  were  made,  and  based  thereon  judgment  was  ren- 
dered against  the  defendant  individually  for  $283.33 
and  as  executor  in  the  further  sum  of  $566.67,  and  he 
appeals.  Beversed  and  Remanded. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Albert  Abrdha/m. 
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~  -       - — 

For  respondent  there  was  a  brief  and  aji  oral  argu- 
ment by  Mr.  Oliver  P.  Coshow. 

Mb.  Justice  Moobb  delivered  the  opinion  of  the 
court. 

1,  2.  It  is  contended  that  the  decree  of  this  court  in 
Crow  V.  Crow,  70  Or.  534  (139  Pac.  854),  was  put  upon 
the  ground  of  the  great  delay  of  Henry  G.  Crow  in  as- 
serting his  right  to  the  real  property,  which  procras- 
tination constituted  laches  and  prevented  the  granting 
of  the  relief  prayed  for,  whereupon  the  suit  was  dis- 
missed; that  such  final  determination  was  not  a  de- 
cision upon  the  merits,  and  hence  errors  were  com- 
mitted in  rejecting  the  testimony  offered  to  establish 
the  adverse  possession.  To  entitle  a  party  success- 
fully to  invoke  the  plea  of  res  adjudicata  the  deci- 
sion of  a  prior  suit  or  action  between  the  same  parties 
must  have  been  rendered  upon  the  merits  of  the  con- 
troversy: Van  Fleet's  Former  Ad.,  §  30;  Hughes  v. 
Walker,  14  Or.  481  (13  Pac.  450) ;  Glenn  v.  Savage,  14 
Or.  567  (13  Pac.  442) ;  O'Hara  v.  Parker,  27  Or.  156 
(39  Pac.  1004) ;  Pruitt  v.  MuldHck,  39  Or.  353  (65  Pac. 
20) ;  Burnett  v.  Marrs,  62  Or.  598  (125  Pac.  838). 

**The  judgment  is  upon  the  merits  when  it  amoimts 
to  a  declaration  of  the  law  as  to  the  respective  rights 
and  duties  of  the  parties,  based  on  the  ultimate  facts 
or  state  of  facts  disclosed  by  the  pleadings,  and  evi- 
dence upon  which  the  right  of  recovery  depends,  irre- 
spective of  formal,  technical,  or  dilatory  objections  or 
contentions ' ' :  5  Words  &  Phrases,  4494. 

An  examination  of  the  opinion  announced  in  Crow 
V.  Crow,  70  Or.  534  (139  Pac.  854),  will  show  that  all 
the  testimony  given  at  the  trial  was  carefully  consid- 
ered on  appeal  in  order  to  determine  that  Henry  Cr. 
Crow  was  guilty  of  laches  whereby  his  claim  to  equi- 
table relief  was  rendered  stale.    That  decision  was 
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within  the  issues  and  predicated  upon  a  review  of 
the  testimony,  thereby  rendering  the  final  conclusion 
reached  a  decree  upon  the  merits. 

It  is  insisted  that  the  question  of  Henry  G.  Crowds 
adverse  possession  of  the  real  property  was  not  in- 
volved in  the  former  suit,  and  for  that  reason  errors 
were  comniitted  in  excluding  testimony  tending  to  sub- 
stantiate such  defense  in  this  action.  The  complaint 
in  that  suit  alleges  that  without  an  adequate  consid- 
eration therefor  Henry  G.  Crow  executed  a  trust  deed 
to  E.  J.  Crow,  who  also  obtained  a  sheriff's  deed  for 
all  the  real  property  here  involved  by  consent  of  his 
brother,  Henry  G.  Crow,  who  confessed  a  decree  of 
foreclosure  of  a  mortgage  executed  by  the  latter  to 
prevent  his  then  wife  from  securing  alimony  in  a  suit 
for  divorce,  which  she  threatened  to  institute.  The 
complaint  also  sets  forth  sales  and  conveyances  of 
parts  of  such  land  made  by  E.  J.  Crow  whereby  he 
was  repaid  more  money  than  it  is  alleged  he  expended 
on  behalf  of  Henry  G.  Crow.  Eeferring  to  such 
brother  the  complaint  contains  a  clause  which  reads: 

*  *  That  the  said  plaintiff  has  always  been  in  the  ex- 
clusive possession  of  all  the  said  premises  described 
in  said  sheriff's  deed  and  described  in  said  trust  deed, 
except  the  said  property  herein  set  out  as  having  been 
sold  under  said  trust  and  agreement  since  said  sales, 
and  now  is  in  exclusive  possession  and  has  always  re- 
ceived all  the  income  and  benefits  of  said  land  and 
premises  and  is  the  equitable  owner  thereof." 

3.  The  prayer  of  the  bill  is  for  an  accounting  and  the 
execution  by  the  defendant  E.  J.  Crow  and  his  wife 
of  a  deed  conveying  to  Henry  G.  Crow  all  the  remain- 
ing land.  The  material  averments  of  the  complaint 
were  controverted  by  the  answer.  It  will  thus  be  seen 
that  Henry  G.  Crow's  alleged  adverse  possession  of 
the  premises  was  not  put  in  issue  in  the  former  suit 
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That  question  not  having  been  involved  in  that  cause, 
does  the  final  decree  rendered  by  this  court  therein 
preclude  such  defense  in  this  action?  When  a  judg- 
ment is  rendered  upon  the  merits  in  a  former  action, 
such  determination  operates  as  a  bar  or  estoppel 
against  the  prosecution  or  defense  of  a  subsequent  ac- 
tion, and  is  a  finality  as  to  the  claim  or  demand  sued 
upon,  concluding  the  parties  and  those  in  privity  with 
them  not  only  as  to  every  matter  that  was  put  forth 
to  sustain  such  claim  or  demand,  but  also  as  to  any 
other  admissible  matter  that  might  have  been  offered 
for  that  purpose :  Cromwell  v.  County  of  Sac,  94  U.  S. 
351,  352  (24  L.  Ed.  195).  In  deciding  that  case  Mr. 
Justice  Field  observes: 

'*If  such  defenses  were  not  presented  in  the  action, 
and  established  by  competent  evidence,  the  subsequent 
allegation  of  their  existence  is  of  no  legal  consequence. 
The  judgment  is  as  conclusive,  so  far  as  future  pro- 
ceedings at  law  are  concerned,  as  though  the  defenses 
never  existed.  The  language,  therefore,  which  is  so 
often  used,  that  a  judgment  estops  not  only  as  to  every 
ground  of  recovery  or  defense  actually  presented  in 
the  action,  but  also  as  to  every  ground  which  might 
have  been  presented,  is  strictly  accurate,  when  applied 
to  the  demand  or  claim  in  controversy.  Such  demand 
or  claim,  having  passed  into  judgment,  cannot  again 
be  brought  into  litigation  between  the  parties  in  pro- 
ceedings at  law  upon  any  ground  whatever.  But 
where  the  second  action  between  the  same  parties  is 
upon  a  different  claim  or  demand,  the  judgment  in 
the  superior  action  operates  as  an  estoppel  only  as  to 
those  matters  in  issue  or  points  controverted,  upon  the 
determination  of  which  the  finding  or  verdict  was  ren- 
dered. In  all  cases,  therefore,  where  it  is  sought  to 
apply  the  estoppel  of  a  judgment  rendered  upon  one 
cause  of  action  to  matters  arising  in  a  suit  upon  a  dif- 
ferent cause  of  action,  the  inquiry  must  always  be  as 
to  the  point  or  question  actually  litigated  and  deter- 
mined in  the  original  action,  not  what  might  have  been 
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thus  litigated  and  determined.    Only  upon  such  mat- 
ters is  the  judgment  conclusive  in  another  action.'* 

4,  5.  The  word  ** claim**  means  a  demand  of  some- 
thing as  of  right  made  by  one  person  upon  another  to 
perform  or  forbear  doing  some  act  as  a  matter  of 
duty:  Vulcan  Iron  Works  v.  Edwards,  27  Or.  563  (36 
Pac.  22,  39  Pac.  403).  The  words  **claim'*  and 
** demand"  are  thus  treated  as  synonymous,  and  ap- 
plying that  construction  to  the  phrase  **  claim  or  de- 
mand" as  employed  by  Mr.  Justice  Field  in  the  case 
cited,  such  expression  means  a  cause  of  suit  or  action 
in  which  some  affirmative  relief  is  asked  of  the  court, 
or  some  facts  alleged  to  show  why  a  judgment  or 
decree  should  not  be  rendered  against  the  party 
relying  thereon. 

**The  'cause  of  action,*  therefore,**  says  a  text- 
writer,  *'must  always  consist  of  two  factors:  (1)  The 
plaintiff's  primary  right,  and  the  defendant's  corre- 
sponding primary  duty,  whatever  be  the  subject  to 
which  they  relate,  person,  character,  property,  or  con- 
tract; and  (2)  the  delict,  or  wrongful  act  or  omission 
of  the  defendant,  by  which  the  primary  right  and  duty 
have  been  violated.  Every  action,  when  analyzed, 
will  be  found  to  contain  these  two  separate  and  dis- 
tinct elements,  and,  in  combination,  they  constitute  the 
'cause  of  action*  *':  Pomeroy's  Eemedies  and  Eeme- 
dial  Eights,  §  519. 

It  will  be  remembered  that  the  complaint  in  Crow 
V.  Crow,  70  Or.  534  (139  Pac.  854),  substantially 
alleged  that  Henry  G.  Crow  was  in  the  exclusive  pos- 
session of  the  land  and  the  equitable  owner  thereof, 
and  that  E.  J.  Crow  held  the  legal  title  to  the  premises 
in  trust  for  such  brother,  but  refused  to  convey  any 
part  of  the  real  property  to  him^^The  cause  of  suit, 
/^therefore,  was  Henry  G.  Crow's  alleged  primary  right 
to  the  legal  title  to  the  realty  and  E.  J.  Crow's  alleged 
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duty  to  transfer  such  title  to  the  asserted  equitable 
owner,  and  the  wrongful  act  or  omission  of  E.  J.  Crow 
to  convey  to  his  brother  any  part  of  the  land  whereby 
the  primary  right  and  duty  were  violated.  A  deter- 
mination of  the  question  as  to  which  party  had  the 
right  to  hold  the  legal  title  to  the  land  constituted  the 
''cause  of  suit"  which  was  involved  in  Crotv  v.  Crow, 
supra.  In  this  action  that  identical  question  is  again 
raised  as  a  preliminary  basis,  however,  for  determin- 
ing which  party  is  entitled  to  the  rents,  issues,  andy 
profits  that  have  been  obtained  from  the  realty.  If, 
instead  of  bringing  a  suit  to  obtain  a  transfer  of  the 
recorded  title  Henry  G.  Crow  had  in  his  complaint  in 
the  former  suit  averred  facts  showing  that  adverse 
possession  of  the  premises  for  the  statutory  period  of 
limitations  had  conferred  upon  him  the  title,  a  differ- 
ent conclusion  might  possibly  have  been  reached  by 
this  court.  Had  he  relied  upon  such  title,  it  was  in- 
cumbent upon  him  in  the  former  suit  to  have  alleged 
the  facts  constituting  such  right,  for  having  an  elec- 
tion as  to  the  grounds  of  suit  to  be  pursued  he  is  es- 
topped to  controvert  the  final  determination  of  his 
cause,  upon  the  merits  when  he  selected  the  wrong 
remedy:  Rogers  v.  Higgms,  57  111.  244;  Poster  v.  Hin- 
son,  76  Iowa,  714  (39  N.  W.  682). 

6.  It  is  maintained  that  the  statute  of  limitations 
may  possibly  not  have  run  in  favor  of  Henry  G. 
Crow 's  adverse  possession  of  the  land  when  the  former 
suit  was  conmaenced,  but  that  such  possession  having 
been  continued  by  the  defendant  as  the  executor  of  his 
last  will  and  testament  an  error  was  committed  in 
excluding  the  testimony  offered  to  substantiate  such 
right.  In  a  note  to  the  case  of  Welner  v.  Stearns,  Ann. 
Cas.  1914C,  1175,  1182,  it  is  said : 

'*If  a  claimant  in  the  adverse  possession  of  land 
brings  an  action  involving  the  title  thereto  which  is 
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based  on  the  existence  of  a  right  in  another,  it  is  such 
a  recognition  of  that  right  as  will  arrest  the  running 
of  the  statute  of  limitations  in  favor  of  the  occupant 
and  against  such  right.'' 

The  alleged  adverse  right  of  Henry  G.  Crow  having 
been  thus  arrested  by  the  institution  of  his  former 
suit,  such  claim  could  not  be  continued,  but  a  new  right 
by  adverse  possession  might  have  been  inaugurated 
after  the  final  determination  of  that  suit.  But  how- 
ever this  may  be,  ten  additional  years  not  having 
elapsed  from  such  decision  until  the  commencement  of 
this  action  no  error  was  committed  in  this  respect. 

7.  The  answer  in  this  action  having  alleged  that 
Henry  G.  Crow  obtained  by  adverse  possession  a  title 
to  the  real  property,  and  prior  to  the  commencement 
of  the  former  suit  conveyed  an  undivided  one-third  in- 
terest in  the  land  to  the  defendant  herein,  who  upon 
the  death  of  such  testator  during  the  pendency  of  that 
suit  was  substituted  as  executor  of  his  last  will  and 
testament,  it  is  contended  that  such  substitution  did 
not  make  the  defendant  a  party  in  his  own  right  so  as 
to  conclude  him  by  the  final  decree  rendered  therein, 
and  hence  errors  were  committed  in  rejecting  the  de- 
fense of  adverse  possession  as  to  such  interest  in  the 
premises. 

A  general  judgment  against  a  party  will  be  con- 
strued to  affect  him  only  in  the  capacity  in  which  he 
was  sued :  2  Van  Fleet,  Former  Ad.,  §  376.  In  United 
States  V.  California  &  Oregon  Land  Co.,  192  U.  S.  355, 
357  (48  L.  Ed.  476,  24  Sup.  Ct.  Eep.  266),  it  was  ruled 
that  a  decree  rendered  upon  a  bill  in  equity  to  have 
patents  for  land  declared  void  and  forfeited  under  the 
act  of  Congress  of  March  2,  1889,  25  Stat.  850,  and 
to  establish  the  title  of  the  United  States  to  the  land, 
was  a  bar  to  a  subsequent  bill  brought  against  the 
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same  defendants  to  recover  the  same  land  on  the 
ground  that  it  was  excepted  from  the  original  grant 
as  an  Indian  reservation.  In  answering  counsePs 
contention  that  the  United  States  was  not  estopped 
by  the  decree  in  the  former  case  Mr.  Justice  Holmes, 
speaking  for  a  majority  of  the  court,  says : 

*'0n  the  general  principles  of  our  law  it  is  tolerably 
plain  that  the  decree  in  the  suit  under  the  foregoing 
statute  would  be  a  bar.  The  parties,  the  subject- 
matter,  and  the  relief  sought  all  were  the  same.  It  is 
said,  to  be  sure,  that  the  United  States  now  is  suing 
in  a  different  character  from  that  in  which  it  brought 
the  former  suit.  There  it  sued  for  itself — ^here  it  sues 
on  behalf  of  the  Indians.  But  that  is  not  true  in  any 
sense  having  legal  significance.  It  would  be  true  of  a 
suit  by  an  executor  as  compared  with  a  suit  by  the 
same  person  on  his  own  behalf.  But  that  is  because 
in  theory  of  law  the  executor  continues  the  persona  of 
the  testator,  and,  therefore,  is  a  different  person  from 
the  natural  man  who  fills  the  office.^' 

In  discussing  this  question  a  text-writer  remarks : 

*'To  raise  an  estoppel  by  judgment,  it  is  not  only 
necessary  that  the  party  sought  to  be  bound  should 
have  been  a  party  to  both  actions,  but  he  must  have 
appeared  in  both  in  the  same  capacity.  Hence  a  party 
is  not  bound  by  a  former  judgment  when  he  sued  or 
defended  in  the  one  action  in  his  individual  capacity, 
and  in  the  other  in  the  character  of  *  *  an  executor 
*  •  unless  *  *  he  was  made  a  party  to  the  first  ac- 
tion in  both  capacities,  or  the  scope  of  the  litigation 
was  such  that  all  his  rights  or  interests,  held  in  any 
of  his  capacities,  were  before  the  court  and  involved 
in  its  decision":  23  Cyc.  1243. 

In  the  former  suit  herein  the  interests  of  the  defend- 
ant individually  were  not  united  with  his  interests  as 
executor,  nor  were  his  rights  in  both  capacities  in- 
volved in  the  final  decree. 
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An  error  was  committed  in  excluding  the  defense  of 
adverse  possession  to  an  undivided  one  third  of  the 
real  property,  interposed  by  the  defendant  on  his  own 
behalf,  and  by  reason  thereof  the  judgment  is  reversed 
and  the  cause  will  be  remanded  for  a  new  trial  as  to 
the  defendant's  rights  individually. 

Bevebsed  and  Remanded.     Behearing  Denied. 

Mb.  Chief  Justice  McBbidb,  Mb.  Justice  Mo- 
Camant  and  Mr.  Justice  Bubnett  concur ;  Mb.  Justice 
Bean^  not  sitting. 


Argued  September  14,  affirmed  September  25,  rehearing  denied  Octo- 
ber 16,  1917. 

PENNINGS  V.  GIBONL 

(167  Pae.  598,  1014.) 

Pleading — ^Beply — Inconsistency  With  Oomplalni. 

1.  Where  plaintiff  declared  on  debts  assigned,  and  defendant 
denied  the  assignment  or  notice  thereof  and  pleaded  payment  to  the 
assignor,  plaintiff's  reply  that  defendant's  plea  of  settlement  ought 
not  to  prevail  because  the  settlement  was  based  on  a  parol  agree- 
ment on  his  part  which  he  failed  to  perform  was  not  inconsistent 
with  the  complaint. 

Oompromlse  and   Settlement — ^Perfoimance  of  Contract — ^Dependent 
Covenants. 

2.  Where  in  an  action  on  debts  assigned  defendant  pleaded  settle- 
ment by  a  written  contract,  plaintiff's  reply,  if  established,  that  as  a 
condition  for  the  settlement  which  defendant  pleaded,  defendant 
had.  orally  agreed  to  perform  certain  acts  which  he  had  failed  to 
do,  was  a  good  defense. 

[As  to  mere  promise  of  party  under  the  law  of  accord  and 
satisfaction,  see  note  in  100  Am.  St.  Bep.  421.] 

Witnesses — Cross-examination — Subject  Matter. 

3.  In  action  on  debts  assigned,  where  defendant  pleaded  settle- 
ment by  a  writing,  he  was  properly  denied  the  privilege  of  cross- 
examining  a  witness  testifying  for  plaintiff  on  her  direct  case,  in 
regard  to  the  writing,  since  the  alleged  settlement  was  a  part  of  the 
affirmative  defense. 
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Bills  and  NotM— Bigbt  of  ABStgnee — ^Def  eiiBes. 

4.  An  Assignee's  action  on  a  non-negotiable  note  is  subject  to  sncli 
defenses  only  as  were  in  existence  when  defendant  received  notice 
of  tbe  assignment. 

Appeal  and  Eiror — Scope  of  Eeview — Sniliclency  of  Record. 

5.  An  assignment  of  error  to  the  refusal  of  an  instruction  based 
upon  a  judgment-roll  cannot  be  considered  in  the  absence  of  the 
judgment-roll  from  the  record  or  of  identification  of  such  roll  in  a  cer« 
tificate  of  the  trial  judge  or  by  the  official  stenographer. 

From  Multnomah :  John  P.  Kavanaugh,  Judge* 

Action  by  Mary  M.  Pennings  against  Peter  Giboni 
in  which  judgment  was  rendered  in  favor  of  plaintiff 
and  defendant  appealed.    A£Srmed. 

Department  2.    Statement  by  Mb.  Justice  Benson. 

This  is  an  action  for  the  recovery  of  money.  The 
complaint  sets  out  two  causes  of  action:  (1)  A  non- 
negotiable  note  for  $400;  and  (2)  a  debt  of  $100.  It 
is  alleged  that  both  of  these  obligations  were  origi- 
nally the  property  of  A.  J.  Pennings,  who  on  January 
2,  1913,  assigped  them  to  plaintiff;  that  on  February 
15,  1913,  plaintiff  notified  defendant  of  the  assign- 
ment to  her,  and  demanded  payment  which  was 
refused. 

After  admitting  the  execution  of  the  note  and  the 
receipt  of  the  $100  as  a  deposit,  the  answer  sets  up 
four  affirmative  defenses  consisting  of:  (1)  Payment; 
(2  and  3)  an  accoimt  stated  with  A.  J.  Pennings,  the 
husband  of  plaintiff,  whereby  it  was  agreed  that  de- 
fendant should  apply  the  $500  to  the  settlement  of 
certain  debts  due  from  Pennings  to  the  defendant, 
and  to  the  Portland  Sash  &  Door  Company,  a  corpo- 
ration, of  which  defendant  was  president;  and  (4) 
a  counterclaim  for  goods,  wares  and  merchandise 
owing  from  plaintiff.  The  date  of  the  alleged  pay- 
ment and  account  stated,  is  fixed  by  the  answer  as 
March  20,  1913. 
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The  reply  denies  the  allegations  of  the  affirmative 
defenses  and  in  turn  sets  up  an  affirmative  defense  to 
the  second  and  third  further  and  separate  answers. 
This  defense,  after  a  recital  of  some  matters  by  way 
of  inducement,  continues  as  follows : 

**The  defendant  Peter  Giboni  made  a  certain  propo- 
sition and  proposal  to  I.  E.  Penwell,  A.  J.  Pennings 
and  N.  B.  Alber  whereby  he  offered  and  proposed  to 
organize  and  incorporate  a  new  company,  and  to  exe- 
cute to  said  new  company  a  lease  upon  the  old  prem- 
ises whereon  was  situated  the  building  and  plant  of 
the  bankrupt  Portland  Door  &  Mill  Co.,  so  that  the 
same  would  pass  to  said  new  corporation,  and  also 
to  furnish  certain  machinery  to  said  new  corporation, 
and  to  allow  as  a  credit  on  the  purchase  price  thereof 
certain  payments  heretofore  made  by  the  defunct  and 
bankrupt  Portland  Door  &  Mill  Co.,  and  to  give  to  said 
I.  E.  Penwell,  A.  J.  Pennings  and  N.  R.  Alber  stock 
in  said  new  corporation,  providing  that  said  I.  E. 
Penwell,  A.  J.  Pennings  and  N.  R.  Alber  would  agree 
to  pay  said  defendant,  Peter  Giboni,  certain  interest 
upon  sums  of  money  advanced  by  him  to  the  bankrupt 
Portland  Door  &  Mill  Co.,  and  would  assume  and 
agree  to  pay  certain  other  obligations  upon  which  they 
were  not  liable,  and  thereupon,  and  then,  and  there 
said  A.  J.  Pennings,  I.  E.  Penwell  and  N.  R.  Alber, 
relying  upon  the  promises  of  the  defendant,  Peter 
Giboni,  to  incorporate  a  new  company  with  said  A.  J. 
Pennings,  I.  E.  Penwell  and  N.  R.  Alber  as  stock- 
holders thereof,  and  to  execute  and  deliver  to  said  new 
company  a  lease  fo  the  premises  formerly  occupied  by 
said  bankrupt  Portland  Door  &  Mill  Co.,  and  to  turn 
over  to  said  new  company  the  building,  fixtures,  and 
machinery  formerly  used  by  said  bankrupt  Portland 
Door  &  Mill  Co.,  si^ed,  executed  and  delivered  to  the 
defendant,  Peter  Giboni,  a  certain  instrument  in  writ- 
ing, purporting  to  be  a  release  of  the  defendant,  Peter 
Giboni,  from  an  indebtedness  of  $500,  purporting  to 
be  owing  by  said  Peter  Giboni  to  said  A.  J.  Pennings, 
and  purporting  also  to  be  an  acknowledgment  by  said 
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I.  E.  Penwell,  A.  J.  Pennings  and  N.  R.  Alber  of  cer- 
tain indebtedness,  a  copy  of  which  said  instmment  is 
hereinafter  set  forth,  marked  exhibit  'A'  and  made 
a  part  of  this  reply. 

**That  after  said  I.  E.  Penwell,  A.  J.  Pennings  and 
N.  R.  Alber  had  signed  and  delivered  to  the  defendant, 
Peter  Giboni,  said  instrument  in  writing,  the  defend- 
ant, Peter  Giboni,  failed  and  refused  to  incorporate 
said  new  company,  or  turn  over  thereto  the  fixtures 
and  leasehold  to  said  real  estate,  or  to  do  or  perform 
any  other  thing  to  bring  about  the  establishment  and 
incorporation  of  said  new  business,  which  was  the  sole 
purpose  and  consideration  for  and  upon  which  said 
I.  E.  Penwell,  A.  J.  Pennings  and  N.  R.  Alber  signed 
and  delivered  said  instrument  in  writing.  That  upon 
the  failure  of  said  defendant,  Peter  Giboni,  to  do  and 
perform  the  acts  and  things  which  he  had  contracted 
and  agreed  to  perform,  in  consideration  of  the  execu- 
tion and  delivery  of  said  instrument  in  writing,  said 
I.  E.  Penwell,  A.  J.  Pennings,  and  N.  R.  Alber  de- 
manded that  said  defendant,  Peter  Giboni,  return  and 
deliver  back  to  them  said  instrument  in  writing,  but 
that  the  said  defendant,  Peter  Giboni,  failed  and  re- 
fused so  to  do,  and  has  wrongfully  and  unlawfully, 
and  without  any  authority  so  to  do  whatever,  with- 
held and  still  withholds  said  agreement. 

''That  the  above  and  foregoing  transaction  is  the 
same  transaction  referred  to  in  paragraph  numbered 
n  of  the  defendant's  second  further  and  separate 
answer  and  defense  to  the  plaintiff's  amended  com- 
plaint. ' ' 

Exhibit  '*A''  referred  to  above  is  as  follows: 

''Portland,  Oregon,  March  20,  1913. 
"Agreement  between  A.  J.  Pennings,  I.  E.  Penwell 
and  N.  R.  Alber  to  have  P.  Giboni  apply  the  amount 
of  Five  Hundred  Dollars  ($500.00)  deposited  with  him 
by  A.  J.  Pennings,  as  follows,  to  pay  interest  as  se- 
curity and  rent  to  the  amount  of  Four  Hundred 
Seventy-six  Dollars  and  forty-one  cents  ($476.41) 
leaving  a  balance  of  Twenty-three  Dollars  and  fifty 
cents  ($23,50)  this  with  the  balance  of  Four  Hundred 
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Eleven  Dollars  and  forty-one  cents  ($411.41)  for 
merchandise  received  by  the  Portland  Sash  &  Door 
Co.,  to  be  applied  to  pay  the  amount  of  Eight  Hun- 
dred Thirty-two  Dollars  ($832.00)  we  owe  the  Port- 
land  Sash  &  Door  Co.,  leaving  a  balance  of  Three 
Hundred  Ninety-seven  Dollars  ($397.00)  the  under- 
signed agree  to  pay  the  Portland  Sash  &  Door  Com- 
pany, and  we  hold  ourselves  responsible  and  agree  to 
secure  the  above  amounts  with  the  security  now  de- 
posited with  P.  Giboni,  Mortgages,  Real  Estate,  con- 
tract and  agreements. 

'*  (Signed) 

*'I.  E.  Pen  WELL. 


**  Witnesses: 

**J.  A.  DUNBAE. 

''E.  A.  COBLEIGH.'' 


**A.  J.  Penninqs. 
'*N.  B.  Alber, 


A  trial  being  had,  there  was  a  verdict  and  judgment 
for  plaintiff  from  which  defendant  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Lewis  &  Lewis,  with  an  oral  argument  by 
Mr.  Arthur  H.  Lewis. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Raffety  &  Veatch,  with  an  oral  argument  by 
Mr.  H.  L.  Raffety. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

There  is  a  large  number  of  assignments  of  error 
but  the  greater  number  of  them  involves  but  one  ques- 
tion which  may  be  fairly  stated  thus:  Does  plaintiff's 
affirmative  defense,  as  set  out  in  the  reply,  involve  ad- 
missions which  defeat  the  causes  of  action  as  set  out 
in  the  complaint?    Defendant  urges  that  the  allega- 
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tions  in  the  reply  are  pregnant  with  admissions  that 
the  choses  in  action  upon  which  the  complaint  is  based 
were  either  not  assigned  to  the  plaintiff  prior  to  the 
alleged  settlement  of  March  20th,  or  that  she  had  con- 
stituted A.  J.  Pennings  her  agent  for  the  purposes  of 
such  settlement  and  that  in  either  event  she  has 
pleaded  herself  out  of  court.  We  cannot  agree  with 
this  interpretation  of  the  pleadings  which  should 
always  be  read  together  and  as  a  whole.  In  effect  the 
plaintiff  says : 

''These  debts  were  assigned  to  me  on  January  2, 
1913,  and  on  February  15,  1913,  I  notified  the  defend- 
ant of  my  ownership  and  demanded  payment.  *  * 

The  defendant  answers: 

*'I  deny  the  assignment,  and  deny  any  notice 
thereof.  I  paid  these  claims  to  plaintiff's  husband 
A.  J.  Pennings,  on  March  20,  1913.  At  that  time  we 
had  a  settlement  of  our  accounts  as  a  result  of  which 
A.  'J.  Pennings  admitted  that  he  was  indebted  to  me 
in  certain  sums  sufficient  to  absorb  the  $500  in  contro- 
versy, and  authorized  me  to  apply  the  money  in  my 
possession  to  the  payment  of  such  debts  which  I  did.'' 

The  clear  effect  of  plaintiff's  reply  read  in  the  light 
of  the  complaint,  is: 

**It  is  true  that  the  claims  sued  upon  were  assigned 
to  me  before  March  20,  and  that  I  notified  the  defend- 
ant thereof;  but,  if  the  jury  should  happen  to  discredit 
my  evidence  upon  that  issue,  nevertheless,  defendant's 
plea  of  settlement  ought  not  to  prevail,  because  the 
instrument  upon  which  he  relies  to  support  that  de- 
fense was  based  upon  a  parol  agreement  upon  his  part 
to  perform  certain  acts  which  he  has  failed  to  per- 
form and  A.  J.  Pennings  has  rescinded  the  contract." 

1.  These  allegations  are  not  inconsistent  with  the 
complaint  and  do  not  contain  the  admissions  for  which 
defendant  contends.    If  it  were  otherwise,  and  by  fair 


116  Pennings  v.  Giboni.  [86  Or. 

implication  such  admissions  could  be  read  into  the 
reply,  the  result  must  be  the  same,  for  it  is  far  from 
clear  that  any  such  inference  was  intended  by  the 
pleader.  In  SoiUe  v.  Weatherby,  39  Utah,  580  (118 
Pac.  833,  Ann.  Cas.  1913E,  75),  the  court  says: 

**As  a  matter  of  evidence,  an  inference  may  have 
but  slight  force  or  effect.  It  may  only  be  more  or  less 
persuasive  and  entirely  inconclusive,  and  still  it  may 
be  considered,  since  it  is  evidentiary  merely.  In 
pleadings,  however,  the  inference,  to  be  availing  must 
stand  as  and  for  an  ultimate  fact,  and  therefore  must 
be  clear  and  certain.'' 

Defendant  further  insists  that  the  affirmative  matter 
in  the  reply  discloses  that  the  causes  of  action  de- 
clared upon  in  the  complaint  have  been  discharged  by 
a  subsequent  and  independent  contract,  and  that  if 
plaintiff  has  any  remedy  it  lies  in  an  action  for  the 
breach  of  the  later  agreement.  This  contention  is 
based  upon  the  theory  that  the  reply  recites  a  con- 
tract wherein  the  covenants  to  be  performed  by  the 
defendant  are  independent  of  the  release  signed  by 
A.  J.  Pennings  and  his  associates  on  March  20th,  and 
that,  therefore,  a  failure  by  the  defendant  to  organize 
and  finance  the  new  company  as  agreed  would  not  re- 
lieve Pennings  from  his  obligations  under  the  written 
instrument  referred  to.  It  must  be  borne  in  mind 
that  the  alleged  contract  is  in  writing  so  far  as  it  binds 
Pennings;  but,  as  regards  the  things  to  be  done  by 
Giboni,  it  rests  in  parol.  From  the  recitals  in  the  re- 
ply it  appears  that  it  was  agreed  that  if  Pennings  and 
his  associates  would  agree  to  the  disposition  of  the 
$500,  as  proposed  by  Giboni,  and  would  pay  certain 
other  obligations  which  they  were  not  legally  bound  to 
do,  he  would  unite  with  them  in  the  organization  of  a 
company  in  which  they  were  to  be  shareholders;  and 
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that  relying  upon  this  agreement  they  signed  the  so- 
called  release  and  delivered  it  to  Giboni,  who  has 
failed  and  refused  to  fulfill  his  part  of  the  contract. 
The  question  of  whether  any  given  set  of  covenants 
are  dependent  or  independent  is  not  an  easy  one. 
Indeed  as  is  well  said  by  Mr.  Justice  Bean  in  Burk- 
hart  V.  Hart,  36  Or.  586  (60  Pac.  205) : 

"There  is  no  arbitrary  test  by  which  the  question 
can  be  determined.  The  old  decisions  turned  upon  a 
technical  construction  of  the  language  used,  but  the 
modem  doctrine  is  that  a  contract  should  be  construed 
according  to  the  meaning  and  intention  of  the  parties. 
It  is  unnecessary  for  us  to  make  special  reference  to 
the  several  rules  upon  the  subject  or  the  various  deci- 
sions of  the  courts.  It  is  sufficient  to  say  that,  in 
the  absence  of  very  clear  indications  to  the  contrary, 
promises  each  of  which  forms  the  whole  considera- 
tion for  the  other,  will  not  be  held  to  be  independent 
of  one  another,  and  the  failure  of  the  party  to  perform 
on  his  part  will  excuse  the  other  from  liability  to  per- 
form. ' ' 

2.  Following  the  doctrine  thus  laid  down,  we  are  of 
the  opinion  that  the  pleading  disclosed  a  contract  com- 
posed of  dependent  covenants  which,  if  established  by 
the  evidence  to  the  satisfaction  of  the  jury,  would  be 
a  defense  as  against  the  written  instrmnent  of  March 
20th. 

3.  Defendant  assigns  as  error  the  action  of  the  court 
in  denying  him  the  privilege  of  cross-examining  A.  J. 
Penwell  when  testifying  for  plaintiff  upon  her  direct 
case  in  regard  to  the  writing  of  March  20th.  This 
ruling  was  based  upon  plaintiff's  contention  that  the 
alleged  settlement  was  a  part  of  defendant's  affirma- 
tive defense.  We  think  the  ruling  was  correct  and, 
even  if  it  were  error,  it  could  have  worked  no  substan- 
tial injury,  since  the  same  witness  testified  upon  re- 
buttal in  regard  to  that  feature  of  the  case  and  de* 
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f endant  then  had  every  opportunity  for  cross-examina- 
tion. 

4.  The  next  assignment  is  that  the  court  erred  in  re- 
fusing to  give  the  following  instruction : 

''The  court  instructs  you  that  the  promissory  note 
or  due  bill,  as  set  out  in  paragraph  1  of  plaintiff's  com- 
plaint, is  a  non-negotiable  instrument  and  subject  to 
any  and  all  defenses  that  the  defendant  would  have 
had  against  the  original  owner,  and  this  applies  to  the 
claim  of  One  Hundred  Dollars,  as  set  out  in  the  second 
cause  of  action.'* 

It  was  properly  refused  for  the  reason  that  it  is  mis- 
leading, in  that  it  does  not  limit  the  available  defenses 
to  those  that  were  in  existence  at  the  time  defendant 
had  notice  of  the  assignment :  2  K.  C.  L.,  p.  629,  §  39. 

5.  It  is  then  urged  that  the  court  erred  in  refusing 
to  give  this  instruction : 

*  *  The  court  instructs  you  that  in  regard  to  this  alle- 
gation by  plaintiff  that  this  receipt  or  settlement  of 
accounts  had  on  March  20,  1913,  was  procured  by  cer- 
tain promises  of  the  defendant  is  to  be  wholly  disre- 
garded by  you  and  not  to  be  considered  by  you  in 
arriving  at  your  verdict. ' ' 

Defendant  founded  his  request  for  this  instruction 
upon  a  certain  judgment-roll  which,  apparently,  had 
been  offered  and  admitted  in  evidence  and  contends 
that  it  conclusively  establishes  the  fact  that  A.  J. 
Pennings,  at  the  time  of  the  alleged  settlement,  was 
personally  indebted  to  defendant  in  the  sum  of  $4,300. 
There  is  no  judgment-roll  in  the  record,  neither  is 
there  any  identification  of  this  or  any  other  exhibit  in 
the  certificate  of  the  trial  judge  nor  even  in  the  cer- 
tificate of  the  official  stenographer.  It  follows  that 
this  assignment  cannot  be  considered:  Coach  v.  Gage, 
70  Or.  182  (138  Pac.  847). 
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The  remaining  assignments  challenge  the  propriety 
of  a  number  of  instructions  given  by  the  trial  court 
upon  the  ground  that  they  submit  questions  of  law  to 
the  jury,  and  transfer  to  the  jury  the  task  of  constru- 
ing the  legal  effect  of  a  contract.  The  instructions  are 
extensive  and  it  is  not  necessary  to  set  them  out  in  full. 
It  is  sufficient  to  say  that  the  greater  portion  of  the 
alleged  agreement  was  not  reduced  to  writing  and  de- 
pended upon  parol  evidence.  We  have  examined  the 
instructions  carefully  and  cannot  discover  in  them  the 
fault  for  which  defendant  contends.  From  the  con- 
flicting evidence,  the  court  leaves  the  jury  to  deter- 
mine whether  the  writing  of  March  20th,  was  signed 
and  agreed  to  by  Pennings  and  his  associates  upon  the 
condition  that  Giboni  was  to  perform  his  obligations 
thereunder.  This  is  a  question  of  fact  properly  sub- 
mitted to  the  jury.  We  find  no  substantial  error  in 
the  record  and  the  judgment  is  affirmed.     Affirmed. 

Mr.  Chief  Justice  McBridb,  Mr.  Justice  Burnett 
and  Mb.  Justice  Moore  concur. 


Behearing  denied  October  16,  1917* 

Petition  fob  Beheabinq. 

(167  Pac.  1014.) 

On  petition  for  rehearing.     Behearing  denied. 
Messrs.  Lewis  &  Lewis,  for  the  petition. 
Messrs.  Raffety  &  Veach,  contra. 

Department  2.     Opinion  by  Mb.  Chief  Justice  Mo- 
Bride. 

Notwithstanding  the  argument  presented  by  counsel 
in  their  able  brief  upon  the  petition  for  rehearing  we 
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are  still  satisfied  with  the  original  opinion.  CounsePs 
argument  is  to  the  effect  that  plaintiff's  reply  is  in- 
consistent with  her  complaint  and  admits  at  least  by 
implication  that  she  is  not  the  owner  of  the  note  and 
claim  sued  upon.  The  pleading  is  not  susceptible  to 
such  a  construction.  The  complaint  alleges  that 
plaintiff  is  the  owner  of  the  note  and  claim  sued  upon 
by  an  assignment  from  her  husband.  The  defendant 
denies  this,  and  alleges  that  the  note  was  given  as  a 
memorandum  of  a  deposit  of  $400  made  with  him  for 
safekeeping  by  defendant's  husband,  and  that  on 
March  20,  1913,  defendant's  husband  had  an  account- 
ing with  him  and  authorized  him  to  apply  $476.41  of 
money  then  in  his  possession  to  pay  the  amount  of 
Pennings'  indebtedness  to  defendant  and  to  apply 
the  balance  of  the  deposit,  $23.50,  on  an  account  due 
from  Pennings  to  the  Portland  Sash  &  Door  Com- 
pany. By  way  of  reply,  and  in  explanation  of  this 
transaction,  plaintiff  sets  up  the  agreement  quoted  in 
the  original  opinion.  There  is  not  a  syllable  in  the 
reply  that  admits  that  Pennings  owned  the  note  or 
claim  sued  upon  here.  It  simply  amounts  to  a  state- 
ment that  Pennings  agreed  to  turn  over  to  the  defend- 
ant the  money  he  had  borrowed  in  consideration  that 
defendant  would  reorganize  the  Portland  Sash  &  Door 
Company  and  give  Pennings  and  his  associates  stock 
in  the  new  company;  that  Pennings  performed  his 
part  of  the  contract  by  executing  and  delivering  a 
paper  purporting  to  release  the  debt  owing  him  from 
Giboni  on  account  of  the  note  and  $100  deposit;  and 
that  defendant  failed  to  perform  his  part  of  the  con- 
tract. If  Pennings  himself  had  sued  upon  the  note, 
these  facts  if  proved  would  have  avoided  the  contract 
of  himself  and  associates  had  it  been  set  up  as  a  de- 
fense.   The  contract  was  executory,  and  the  release 
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pleaded  in  the  reply  was  but  one  step  toward  the  per- 
formance of  it,  which  defendant  failed  to  meet  by  per- 
formance on  his  part,  thus  leaving  it  incomplete.  The 
defendant  could  not  refuse  to  perform  his  part  of  it 
and  defend  against  the  note ;  and,  while  plaintiff  took 
the  note  subject  to  all  equities  which  would  defeat 
a  recovery,  she  also  took  with  it  all  equities  which 
would  have  authorized  her  assignor  to  recover  upon 
it.  The  reply  is  entirely  consistent  with  the  claim  of 
ownership  made  in  the  complaint. 

Counsel  for  defendant  intimates  that  there  are 
equities  in  the  case  that  will  justify  a  very  technical 
construction  of  the  pleadings  as  against  the  plaintiff, 
but  upon  a  careful  review  of  the  case  we  are  of  the 
opinion  that  the  verdict  not  only  accords  with  the  law 
and  the  testimony  but  with  abstract  justice  as  well. 

We  adhere  to  the  original  opinion,  and  the  petition 
for  rehearing  is  denied.  Behsaoinq  Denied. 

Mb.  Justice  Moore,  Mb.  Justice  Burnett  and  Mr. 
Justice  Benson  concur;  Ma.  Justice  Harris  not 
sitting. 


Argued  October  S,  affirmed  October  16,  1917. 

STATE  V.  AUSPLUND/ 

(167  Pac.  1019.) 

Homicide— i)nestloiii  for  Jury. 

1.  On  a  trial  for  manslaughter  committed  in  producing  an  abor- 
tion, evidence  held  to  make  a  question  for  the  jury  as  to  whether 
the  death  was  caused  hj  unlawful  means  and  was  attributable  to  de- 
fendant's action. 


*0n  prosecution  for  homicide  in  commission,  or  attempt  to  commit 
an  abortion,  see  notes  in  63  L.  B.  A.  902;  49  L.  B.  A.  (N.  S.)  580. 

On  proof  of  corpus  delicti  in  criminal  case,  see  comprehensive  note 
in  68  Xk  B.  A.  33;  particularly  on  proof  of  corpus  delicti  in  homicide^ 
see  pages  75-79  of  said  note.  Beporteb. 
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Homicide — Questions  for  Jury — Excuse  or  Justification. 

2.  In  view  of  Section  799,  sabdivision  28,  L.  O.  L.,  providing  that 
it  is  presumed  that  things  have  happened  according  to  the  ordinary 
course  of  nature  and  the  ordinary  habits  of  life,  evidence  on  a  trial 
for  manslaughter  committed  in  producing  an  abortion  that  deceased 
was  in  ordinary  good  health,  in  connection  with  the  presumption 
that  she  would  have  survived  the  birth  of  the  child,  was  sufficient 
to  make  a  question  for  the  jury  as  to  whether  the  operation  was 
necessary  to  preserve  her  life. 

Criminal  Law — Instructions — Singling  Out  Matters. 

3.  On  such  trial,  an  instruction  that  proof  that  a  physician,  in 
his  professional  treatment  of  a  pregnant  woman,  had  used  means 
with  intent  to  destroy  the  life  of  the  child,  and  the  death  of  the 
mother  followed,  was  not  evidence  that  the  treatment  was  not  neces- 
sary to  preserve  the  mother's  life  was  properly  refused,  as  it  would 
have  been  irregular  to  single  out  that  particular  branch  of  the  evi- 
dence and  tell  the  jury  that  it  was  not  sufficient  to  establish  guilt. 

Criminal  Law — ^Eyidence — Statements  of  Accused — ^Weight. 

4.  While  under  the  express  provisions  of  Section  711,  L.  O.  L., 
when  part  of  an  act,  declaration,  or  conversation  is  given  in  evi- 
dence by  one  party  the  whole  may  be  inquired  into  by  the  other, 
it  is  not  the  law  where  the  state  proves  defendant's  statement  that 
the  favorable  parts  must  be  given  as  much  eifect  as  the  unfavorable 
parts,  in  view  of  Section  868,  providing  that  the  jury  are  the  judges 
of  the  effect  or  value  of  the  evidence  when  not  declared  conclusive. 

Criminal  Law — ^Instructions — Invasion  of  Province  of  Jury. 

5.  Under  Section  868,  L.  O.  L.,  making  the  jury  tie  judges  of  the 
effect  or  value  of  evidence  addressed  to  them  when  not  declared 
conclusive,  an  instruction  that  all  of  defendant's  statements  proved 
by  the  witnesses  for  the  state  must  be  taken  together,  as  well  that 
part  which  made  for  defendant  as  that  which  made  against  him, 
and  that  if  any  part  was  in  favor  of  defendant  and  not  apparently 
improbable  or  untrue  when  considered  with  all  the  other  evidence, 
then  such  part  of  defendant's  statement  in  his  favor  was  entitled 
to  as  much  consideration  from  the  jury  as  part  of  his  testimony 
was  properly  refused,  as  it  would  practically  have  told  the  jury  to 
give  as  much  effect  to  defendant's  favorable  statements  in  his  own 
interest  as  to  the  unfavorable  parts,  and  would  have  invaded  the 
province  of  the  jury  and  violated  Section  868. 

Homicide — ^Manslaughter— Homicide  In  Commission  of  Another  Of- 
fense— "Pregnant  With  Child/' 

6.  Under  Section  1900,  L.  O.  L.,  providing  that  any  person  who 
shall  administer  any  medicine,  etc.,  to  any  woman  pregnant  with 
child,  or  employ  any  instrument,  with  intent  to  destroy  such  child, 
shall,  in  case  of  the  death  of  the  child  or  the  mother,  be  guilty  of 
manslaughter,  a  woman  is  "pregnant  with  child"  from  the  moment 
of  conception,  and  it  is  not  necessary  that  the  foetus  be  quick  or 
able  to  move  in  the  womb,  as  at  common  law. 

Criminal  Law — ^Province  of  Court  and  Jury — ^Assessment  of  Punish- 
ment. 

7.  The  sole  office  of  jurors  is  to  ascertain  the  fact  which  is  sub- 
mitted for  their  inquiry  and  they  have  nothing  whatever  to  do  with 
the  punishment  to  be  inflicted  upon  defendant;  it  being  the  province 
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of  the  court  to  declare  the  extent  of  the  punishment  within  the 
bounds  of  the  statute. 

Pardon — Parole — ^Discretion  of  Oonrt. 

8.  Under  Laws  of  1911,  page  152,  providing  that,  when  any  per- 
son who  has  not  previously  been  donvicted  of  a  felony  shall  be  con- 
victed of  a  felony  or  misdemeanor  and  sentence  not  to  exceed  ten 
years'  imprisonment  in  the  penitentiary  shall  have  been  pronouncedi 
the  court  may  in  its  discretion  parole  the  defendant  under  certain 
conditions,  the  matter  is  left  entirely  to  the  discretion  of  the  pre- 
siding judge,  and  there  was  no  abuse  of  discretion  in  refusing  to 
parole  a  defendant  given  an  indeterminate  sentence  of  from  one  to 
fifteen  years  for  manslaughter  committed  in  producing  an  abortion, 
though  the  jury  included  a  recommendation  of  leniency  in  their 
verdict,  and  though  nine  of  them  made  affidavit  that  they  would 
not  have  agreed  to  the  verdict  if  they  had  known  the  court  would 
not  parole  defendant. 

Criminal  Law — ^New  Trial — Affldavita  of  Jnron. 

9.  On  a  motion  for  a  new  trial  in  a  prosecution  for  manslaughter 
committed  in  producing  an  abortion,  affidavits  of  jurors  could  not 
be  received  to  show  that  one  of  the  jurors  had  told  others  that  de- 
fendant had  been  guilty  of  performing  criminal  abortions  on  pre- 
vious occasions. 

[As  to  effect  on  verdict  of  information  as  to  facts  given  to 
jury  by  one  of  their  number,  see  note  in  Ann.  Cas.  1912B,  155.] 

Criminal  Law — ^New  Trial — Newly  Discovered  Evidence — ^Diligence. 

10.  On  a  trial  for  manslaughter  committed  in  producing  an  abor- 
tion, defendant  claimed  that  he  had  merely  commenced  an  exam- 
ination of  deceased's  person  when  he  discovered  that  she  was  dying. 
The  state  introduced  considerable  testimony  about  the  condition  of 
defendant's  operating-room,  tending  to  show  that  an  operation  had 
been  performed.  Defendant  moved  for  a  new  trial  on  the  ground 
that  the  condition  of  his  operating-room  was  due  to  an  operation 
performed  on  a  third  person,  that  she  declined  to  testify  on  the 
trial,  and  that  as  a  matter  of  professional  ethics  he  had  refrained 
from  giving  her  name  to  his  attorneys,  but  that  since  his  conviction 
she  had  consented  to  testify.  Held,  that  this  was  not  ground  for 
a  new  trial  under  Section  174,  L.  O.  L.,  authorizing  a  new  trial  for 
newly  discovered  evidence  which  the  moving  party  could  not,  with 
reasonable  diligence,  have  discovered  and  produced  at  the  trial  as 
the  evidence  was  not  newly  discovered,  having  been  within  defend- 
ant's knowledge  at  all  times,  and  she  should  have  been  subpoenaed 
and  oifered  as  a  witness  when,  if  she  had  refused  to  do  so,  it  could 
have  been  determined  whether  she  had  such  privilege. 

From  Multnomah:  John  P.  Kavanaugh,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Burnett. 

The  defendant  was  convicted  of  the  crime  of  man- 
slaughter alleged  to  have  been  committed  by  produc- 
ing an  abortion  and  sentenced  to  imprisonment  in  the 
penitentiary.    He  appealed  from  the  judgment. 

Affibmed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Messrs,  Logan  <&  Smith  and  Mr,  John  J.  Fitzgerald^ 
with  an  oral  argument  by  Mr.  John  F,  Logan. 

For  the  State  there  was  a  brief  and  an  oral  argu- 
ment by  Mr,  Charles  C.  Hindman. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  first  assignment  of  error  is  that  there  was  no 
proof  of  the  corpus  delicti  sufficient  to  carry  the  case 
to  the  jury.  Substantially  the  testimony  was  that 
Anna  Anderson,  an  unmarried  woman  about  twenty- 
five  years  of  age  who  up  to  that  time  was  in  good 
health,  went  to  the  office  of  the  defendant,  a  practi- 
cing physician,  on  October  15,  1915.  Previously  she 
had  applied  to  another  physician  who  examined  her 
and  discovered  that  she  was  about  three  months  ad- 
vanced in  pregnancy.  She  asked  him  to  remove  the 
foetus,  which  he  declined  to  do.  According  to  the  state- 
ment of  the  defendant  made  to  the  officers,  the  dece- 
dent told  him  when  she  came  to  his  office  that  there 
was  something  wrong  with  her  and  she  wished  him  to 
examine  her ;  that  he  laid  her  upon  a  lounge  and  pro- 
ceeded to  make  digital  examination ;  that  when  he  in- 
serted his  fingers  in  the  vulva  she  suddenly  began  to 
gasp  and  he  saw  that  she  was  dying;  that  he  then 
went  out  for  some  stimulant  and  while  on  that  errand 
called  to  his  assistance  a  lady  physician  whose  office 
was  in  the  same  building;  that  on  their  return  to  his 
office  they  determined  to  call  a  third  physician,  but 
the  girl  died  despite  their  efforts  to  revive  her.  The 
coroner  and  other  persons  testified  that  they  found 
the  decedent  with  her  skirts  removed  and  the  lower 
part  of  her  body  unclothed  except  for  her  drawers 
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and  combination  suit,  and  that  they  discovered  a 
bloody  sheet  in  the  defendant's  office  and  one  of  his 
white  coats  upon  which  there  were  a  number  of  blood 
stains.  Several  surgical  instruments  adapted  for 
curetting  the  uterus  were  seen  in  his  office  and  upon 
one  of  them  was  a  piece  of  tissue  which  some  expert 
witnesses  said  was  a  portion  of  the  placental  mem- 
brane. These  instruments  had  the  appearance  of 
having  been  recently  used.  The  floor  in  his  operat- 
ing-room was  wet  and  there  was  a  Kelly  pad  which 
was  wet  as  though  it  had  been  lately  employed  in  op- 
erations involving  female  diseases.  The  autopsy 
showed  that  the  uterus  had  a  number  of  traumatisms 
on  its  interior  surface  and  that  it  was  expanded  to 
about  the  stage  proper  for  three  months'  pregnancy. 
The  undertaker  who  embalmed  the  body  testified  in 
substance  that  in  the  process  of  withdrawing  the  blood 
from  it  he  could  get  only  a  comparatively  small  quan- 
tity. There  was  testimony  that  the  lesions  of  the 
uterus  were  made  within  not  to  exceed  five  to  eight 
hours  prior  to  the  death  of  the  girl.  In  our  judgment 
all  these  circumstances  taken  together  are  sufficient 
to  authorize  the  jury  to  determine  whether  or  not  the 
death  of  the  young  woman  was  caused  by  unlawful 
means  and  to  attribute  the  same  to  the  action  of  the 
defendant.  These  conditions  take  the  question  of 
proof  of  the  corpus  delicti  from  the  court  and  pass  it 
to  the  jury. 

The  defendant  next  contends  that  the  Circuit  Court 
erred  in  refusing  to  give  to  the  jury  the  following  in- 
struction : 

'*In  prosecutions  under  the  law  of  the  State  of 
Oregon  and  under  which  the  indictment  in  this  case  is 
drawn,  it  is  required  of  the  state  that  it  allege  and 
prove  among  other  things  that  the  employment  of  the 


126  State  v.  Ausplund.  [86  Or. 

means  set  out  in  the  indictment  which  were  used  to 
destroy  the  foetus  were  not  necessary  to  preserve  the 
life  of  the  woman.  Proof  that  a  physician,  in  his  pro- 
fessional treatment  of  a  woman  pregnant  with  a  child, 
had  used  means  with  intent  thereby  to  destroy  the 
child  and  the  death  of  this  mother  followed  is  not  evi- 
dence that  the  treatment  was  not  necessary  to  pre- 
serve the  life  of  the  mother.  The  defendant  has  the 
right  to  stand  upon  his  plea  of  'not  guilty'  and  that 
the  prosecution  is  required  to  prove  every  charge  in 
the  indictment  constituting  the  offense,  including  alle- 
gations of  negative  matter  before  a  conviction  can  be 
had  in  the  case.'* 

2,  3.  In  support  of  this  attack  upon  the  conviction 
the  defendant  cites  State  v.  Clements,  15  Or.  237,  248 
(14  Pac.  410),  where  Mr.  Justice  Thayeb  used  this  lan- 
guage practically  identical  with  some  embodied  in  the 
instruction  which  was  refused: 

**  Proof  that  a  physician,  in  his  professional  treat- 
ment of  a  woman  pregnant  with  a  child,  had  used 
means,  with  the  intent  thereby  to  destroy  the  child, 
and  the  death  of  the  child  was  thereby  produced,  is  not 
evidence  that  the  treatment  was  not  necessary  to  pre- 
serve the  life  of  the  mother;  nor,  if  it  produced  the 
death  of  the  mother,  that  it  was  not  an  honest  effort 
on  the  part  of  the  physician  to  preserve  her  life.'' 

If  taken  alone,  this  language  would  go  far  to  sus- 
tain the  defendant  in  his  present  contention,  but  this 
was  not  all  that  was  said  in  that  opinion  on  that  sub- 
ject.    It  continues: 

**The  experience  of  mankind  shows  that  cases  have 
often  arisen  in  which  such  treatment  has  necessarily 
been  resorted  to,  and,  in  the  absence  of  other  proof, 
the  law,  in  its  benignity,  would  presume  that  it  was 
performed  in  good  faith,  and  for  a  legitimate  pur- 
pose. The  extent  of  proof,  to  establish  the  negative 
averment  in  such  a  case,  would  necessarily  be  limited 
by  the  circumstances.    It  could  not,  in  the  nature  of 
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things,  be  made  positive,  except  as  aided  by  the  fact 
that  the  accused  was  able  to  refute  it  absolutely,  if 
untrue,  and  had  failed  to  attempt  to  do  so.'* 

The  language  of  the  decision  should  be  read  in  con- 
nection with  the  case  then  under  consideration.  In 
that  instance  there  was  little,  if  anything,  proved  be- 
yond the  bare  fact  that  the  defendant,  a  physician, 
had  employed  upon  the  decedent  means  intended  to 
destroy  the  child  by  reason  of  which  the  mother  died. 
In  the  instant  case  there  is  other  proof  which  the  jury 
is  entitled  to  consider  taking  it  out  of  ' '  the  absence  of 
other  proof  mentioned  by  Mr.  Justice  Thaybb.  For 
instance  it  was  in  evidence  that  the  deceased  woman 
was  in  ordinary  good  health.  It  is  presumed  '*that 
things  have  happened  according  to  the  ordinary 
course  of  nature  and  the  ordinary  habits  of  life ' ' :  Sec- 
tion 799,  subdivision  28,  L.  0.  L.  Pregnancy  and 
childbearing  are  not  abnormal,  but  natural  with 
womankind.  The  presumption  that  a  pregnant 
woman  would  give  birth  to  a  child  naturally  and  sur- 
vive afterwards  was  sufficient  to  take  the  question  to 
the  jury  on  this  point  and  would  be  proper  for  them 
to  consider  as  proof  of  the  negative  that  it  was  not 
necessary  to  perform  the  operation  in  order  to  pre- 
serve  the  life  of  the  mother.  It  was  of  course  requi- 
site to  prove  that  the  defendant  used  means  with  in- 
tent to  destroy  the  child,  but  it  would  be  irregular  to 
single  out  that  particular  branch  of  the  evidence  and 
tell  the  jury  that  it  was  not  sufficient  to  establish  the 
guilt  of  the  defendant.  It  would  be  taking  up  the 
testimony  by  piecemeal  and  would  mislead  the  jury  if 
they  were  informed  in  detail  that  each  particular  part 
standing  alone  would  be  insufficient  to  justify  convic- 
tion. As  said  by  Mr.  Justice  Harris  in  Saratoga  Inv. 
Co.  V.  Kern,  76  Or.  243,  249  (148  Pac.  1125) : 
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**It  was  error  to  advise  the  jury  of  the  effect  of  par- 
ticular acts  which,  because  of  the  nature  of  the  con- 
troversy, constituted  the  cynosural  facts,  when  there 
was  evidentje  in  the  case  which  could  rightfully  be 
considered  in  the  same  relation'':  Stanley  v.  Smith, 
15  Or.  505  (16  Pac.  174);  Patterson  v.  Hay  den,  17 
Or.  238  (21  Pac.  129,  11  Am.  St.  Rep.  822,  3  L.  R.  A. 
529) ;  Crossen  v.  Oliver,  41  Or.  505  (69  Pac.  308) ; 
Kellogg  v.  Ford,  70  Or.  213  (139  Pac.  751). 

4,  5.  Again  it  is  urged  that  the  court  did  wrong  to 
the  defendant  by  not  giving  this  charge  to  the  jury : 

**The  state  has  produced  several  witnesses  who 
have  attempted  to  narrate  certain  statements  made 
to  them  or  in  their  presence  by  the  defendant.  All  of 
such  statements  so  given  by  the  state's  witnesses  must 
be  taken  together,  as  well  that  part  which  makes  for 
the  defendant  as  that  which  makes  against  him,  and 
if  any  part  of  such  testimony  is  in  favor  of  the  defend- 
ant, and  it  is  not  apparently  improbable  or  untrue 
when  considered  with  all  the  other  evidence  in  the 
case  then  such  part  of  defendant's  statement  in  his 
favor  is  entitled  to  as  much  consideration  from  you 
as  a  part  of  his  testimony." 

This  instruction  apparently  is  supported  by  some 
decisions  in  Illinois  and  Texas :  Jones  v.  State,  29  Tex. 
App.  20  (13  S.  W.  990,  25  Am.  St.  Rep.  715) ;  Burnett 
V.  People,  204  BL  208  (68  N.  E.  505,  98  Am.  St.  Rep. 
206,  66  L.  R.  A.  304).  These  cases,  contrary  to  sound 
reasoning  as  we  view  it,  inculcate  the  doctrine  that  if 
the  state  puts  in  evidence  an  admission  by  the  defend- 
ant it  must  not  only  put  in  all  the  statement,  but 
further  is  bound  to  accept  as  true  the  whole  of  the 
statement  as  well  that  which  is  against  the  defendant 
as  that  which  is  in  his  favor.  Another  case  cited  by 
the  plaintiff  is  Pratt  v.  State,  53  Tex.  Or.  281  (109 
S.  W.  138),  which  goes  no  further  than  to  establish 
the  general  rule  that  when  part  of  the  statement  is 
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introduced  by  one  party  the  other  is  entitled  to  the 
remainder^  but  no  intimation  is  given  about  the  weight 
to  be  attributed  to  the  portion  favorable  to  the  de- 
fendant. The  rule  on  this  subject  is  aptly  stated  in 
State  V.  Novak,  109  Iowa,  717,  733  (79  N.  W.  465)  : 

**The  court  gave  the  following  instruction:  *  Where 
the  verbal  admission  of  a  person  charged  with  a  crime 
is  offered  in  evidence,  the  whole  of  the  admission  must 
be  taken  together,  as  well  as  that  part  which  makes 
for  the  accused  as  that  which  may  make  against  him, 
and  if  the  part  of  the  statement  in  favor  of  the  de- 
fendant is  not  disproved,  and  is  not  apparently  im- 
probable or  untrue,  when  considered  with  all  the  other 
evidence  in  the  case,  then  such  part  of  the  statement 
is  entitled  to  as  much  consideration  from  the  jury  as 
any  other  part  of  the  statement;  but  the  jury  is  not 
obliged  to  believe  or  disbelieve  all  of  such  statement. 
They  may  disregard  such  parts  of  it,  if  any,  as  are 
inconsistent  with  the  other  testimony,  or  which  the 
jury  believe  from  the  facts  and  circumstances  proved 
on  the  trial  are  untrue.'  The  defendant  asked  the 
court  to  instruct  that  the  state  was  bound  by  the  state- 
ment of  defendant  as  proved,  the  effect  of  which  was 
to  declare  him  not  guilty.  We  think  the  instruction 
as  given  expresses  the  law.  The  idea  that  when  a 
party  puts  in  evidence  the  statements  of  the  opposite 
party  to  obtain  certain  admissions  he  is  bound  to  ac- 
cept as  true  all  that  may  be  contained  in  the  state- 
ments is  new,  and,  we  may  add,  somewhat  novel.  We 
understand  the  rule  to  be  that  when  the  state  puts 
such  a  statement  in  evidence  it  is  the  province  of  the 
jury  to  consider  what  is  proven  to  be  true,  like  any 
other  evidence,  whether  it  be  the  whole  or  a  part. 
The  jury  may  believe  that  which  is  against  the  de- 
fendant, and  reject  that  which  is  in  his  favor,  if  they 
see  sufficient  grounds  in  the  evidence  to  warrant  it,  or 
any  inherent  improbability  in  the  statement  itself. 
The  jury  is  at  liberty  to  judge  it,  like  other  evidence, 
by  all  the  circumstances  of  the  case.** 

86  Or.— » 
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To  the  same  effect  are  State  v.  Coats,  174  Mo.  396 
(74  S.  W.  864) ;  State  v.  WUson,  223  Mo.  173  (122 
S.  W.  671). 

It  is  true,  indeed,  that  Section  711,  L.  0.  L.,  says: 

"When  part  of  an  act,  declaration,  conversation, 
or  writing  is  given  in  evidence  by  one  party,  the  whole, 
on  the  same  subject,  may  be  inquired  into  by  the 
other ;  when  a  letter  is  read,  the  answer  may  be  given ; 
and  when  a  detached  act,  declaration,  conversation, 
or  writing  is  given  in  evidence,  any  other  act,  declara- 
tion, conversation,  or  writing  which  is  necessary  to 
make  it  understood  may  also  be  given  in  evidence." 

Nothing  is  said  in  this  Oregon  rule  of  evidence 
about  the  weight  to  be  given  to  the  matters  therein 
mentioned.  On  the  contrary.  Section  868,  L.  0.  L., 
declares  that  **The  jury,  subject  to  the  control  of  the 
court,  in  the  cases  specified  in  this  code,  are  the  judges 
of  the  effect  or  value  of  evidence  addressed  to  them, 
except  when  it  is  thereby  declared  to  be  conclusive.** 
By  the  suggested  direction  to  the  jury  now  under 
consideration,  the  court  practically  was  asked  to  say 
to  them  that  they  must  give  as  much  effect  to  the 
favorable  statements  made  by  the  defendant  in  his 
own  interest  as  to  the  unfavorable  parts.  To  have 
used  such  language  would  have  been  to  invade  the 
province  of  the  jury  and  to  violate  the  rule  enunci- 
ated in  Section  868,  supra. 

6.  The  defendant  objected  when  the  court  gave  to 
the  jury  this  instruction : 

''The  statute  uses  the  term  'pregnant  with  child* 
and  a  woman  is  pregnant  with  child  from  the  time  of 
conception  to  the  time  of  natural  delivery.  It  is  not 
essential  in  this  state  to  the  proof  of  pregnancy  with 
child,  that  the  child  should  be  quick;  that  is  to  say, 
that  it  should  be  able  to  move  in  its  mother's  womb; 
but  pregnant  means  in  this  state  and  under  our  stat- 
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ate  as  so  defined,  from  the  time  of  conception  and 
continnes  until  the  time  of  maternal  delivery/' 

The  statute  under  which  this  prosecution  was 
brought  reads  as  follows : 

**If  any  person  shall  administer  to  any  woman 
pregnant  with  a  child  any  medicine,  drug,  or  sub- 
stance whatever,  or  shall  use  or  employ  any  instru- 
ment or  other  means,  with  intent  thereby  to  destroy 
such  child,  unless  the  same  shall  be  necessary  to  pre- 
serve the  life  of  such  mother,  such  person  shall,  in 
case  the  death  of  such  child  or  mother  be  thereby  pro- 
duced, be  deemed  guilty  of  manslaughter'':  Section 
1900,  L.  0.  K 

The  argument  of  the  defendant  is  that  at  common 
law  the  procuring  of  a  miscarriage  before  quickening 
of  the  foetus  is  not  punishable,  citing  1  Bussell  on 
Crimes,  p.  172 ;  Mitchell  v.  Commonwealth,  78  Ky.  204 
(39  Am.  Rep.  227) ;  Smith  v.  State,  33  Me.  48  (54  Am. 
Dec.  607) ;  State  v.  Cooper,  22  N.  J.  Law,  52  (51  Am. 
Dec.  248) ;  Commonwealth  v.  Parker,  9  Met.  (Mass.) 
263  (43  Am.  Dec.  396).  He  invokes  that  rule  in  the 
present  juncture.  We  are  not  required  nor  permitted 
to  judge  the  issue  in  controversy  by  common-law 
standards,  for  there  are  no  common-law  crimes  in  this 
state:  State  v.  Vowels,  4  Or.  324;  State  v.  Gav/nt,  13 
Or.  115  (9  Pac.  55) ;  State  v.  Nease,  46  Or.  433  (80 
Pac  897) ;  State  v.  Ayers,  49  Or.  61  (88  Pac.  653,  124 
Am.  St.  Rep.  1036,  10  L.  R.  A.  (N.  S.)  992) ;  State  v. 
Stephanus,  53  Or.  135  (99  Pac.  428,  17  Ann.  Gas. 
1146) ;  State  v.  Smith,  55  Or.  408  (106  Pac.  797) ;  State 
V.  Smith,  56  Or.  21  (107  Pac.  980). 

The  statute  refers  to  *'any  woman  pregnant  with  a 
child**  without  reference  to  the  stage  of  pregnancy. 
When  a  virile  spermatozoon  unites  with  a  fertile  ovum 
in  the  uterus,  conception  is  accomplished.    Pregnancy 
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at  once  ensues  and  under  normal  circumstances  con- 
tinues until  parturition.  During  all  this  time  the 
woman  is  ' '  pregnant  with  a  child ' '  within  the  meaning 
of  the  statute.  She  cannot  be  pregnant,  with  any- 
thing else  than  a  child.  '  From  the  moment  of  concep- 
tion, a  new  life  has  begun  and  is  protected  by  the 
enactment.  The  product  of  conception  during  its  en- 
tire course  is  imbued  with  life  and  is  capable  of  being 
destroyed  as  contemplated  by  the  law.  By  such  de- 
struction the  death  of  a  child  is  produced  and  often 
that  of  its  mother  as  well.  The  legislature  did  not 
waste  time  with  refinements  about  quickening,  but 
applied  the  law  to  all  stages  of  pregnancy  and  we 
would  usurp  its  prerogative  if  we  read  into  the  stat- 
ute something  not  found  there. 

This  subject  was  exhaustively  considered  by  Mr. 
Justice  Eakin  in  State  v.  Atwood,  54  Or.  526  (102  Pac. 
295,  104  Pac.  195,  21  Ann.  Gas.  516).  The  learned 
justice  refrained  from  literally  deciding  that  it  was 
not  necessary  to  show  that  the  mother  was  quick  with 
child  to  sustain  a  prosecution  under  Section  1900, 
L.  0.  L.,  because  it  was  not  essential  to  the  decision 
of  that  case;  but  his  reasoning  clearly  leads  to  that 
conclusion.  Although  there  was  a  vigorous  dissent 
by  Mr.  Justice  King,  with  whom  concurred  Mr.  Jus- 
tice Slater,  they  did  not  dispute  the  reasoning  of  the 
principal  opinion  on  that  point.  The  indictment  there 
was  for  maintaining  a  nuisance  in  the  shape  of  a 
maternity  hospital  operated  with  the  intent  and  pur- 
pose of  unlawfully  committing,  producing  and  procur- 
ing abortions  therein  upon  pregnant  women.  The 
prosecution  was  conducted  under  Section  2087, 
L.  0.  L.,  directed  against  the  commission  of  acts  which 
grossly  disturb  the  public  peace  or  health,  or  openly 
outrage  public  decency,  and  are  injurious  to  public 
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morals,  for  which  no  punishment  is  expressly  pre- 
scribed. The  argument  of  the  dissenting  opinion  was 
that  if  abortions  were  committed  in  the  place  in  ques- 
tion there  was  a  penalty  for  manslaughter  as  defined 
by  Section  1900,  L.  0.  L.  The  argument  of  Mr.  Jus- 
tice Eakin  showing  that  it  is  not  material  to  show 
that  the  foetus  had  quickened  in  order  to  sustain  a 
prosecution  under  Section  1900,  is  convincing  on  that 
point.  In  State  v.  Loomis  (N.  J.),  97  Atl.  896,  the 
distinction  between  the  statutory  offense  and  that  at 
common  law  is  pointed  out,  and  the  case  of  State  v. 
Cooper,  22  N.  J.  Law,  52  (51  Am.  Dec.  248),  relied 
upon  here  by  the  defendant,  is  distinguished.  The 
Loomis  case  was  based  upon  statute.  The  court  there 
said: 

**At  common  law,  as  was  pointed  out  in  State  v. 
Cooper,  supra,  the  offense  was  only  against  the  life 
of  the  child.  The  enactment  of  the  statute  immedi- 
ately afterward  was  largely  to  protect  the  health  and 
life  of  the  mother  against  the  consequences  of  the 
act.  And  for  this  reason  it  was  held  by  this  court  in 
State  V.  Murphy,  27  N.  J.  L.  112,  that  it  was  imma- 
terial, in  determining  the  guilt  of  the  offender  against 
the  statute,  whether  the  foetus  had  quickened  or  not; 
that  in  either  event  the  degree  of  the  defendant's  guilt 
was  the  same.*' 

See,  also,  Poive  v.  State,  48  N.  J.  Law,  34  (2  Atl. 
662) ;  State  v.  Alcorn,  7  Idaho,  599  (64  Pac.  1014,  97 
Am.  St.  Rep.  252) ;  State  v.  Stafford,  145  Iowa,  285 
(123  N.  W.  167) ;  State  v.  Fitzgerald,  49  Iowa,  260  (31 
Am.  Rep.  148) ;  Commonwealth  v.  Wood,  11  Gray 
(Mass.),  85;  Wilson  v.  State,  2  Ohio  St.  319;  State  v. 
Dickinson,  41  Wis.  299.  We  deduce  the  conclusion 
that  under  our  statute  it  is  not  necessary  to  allege  or 
prove  quickening  of  the  foetus  in  prosecutions  for  the 
crime  defined  in  Section  1900,  L.  0.  L.,  and  that  there 
was  no  error  in  the  charge  of  the  court  on  this  point. 
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7, 8.  It  is  next  nrged  that  it  was  an  abuse  of  discre- 
tion for  the  conrt  to  deny  the  defendant's  motion  for  a 
parole  supported  as  it  was  by  the  recommendation  of 
the  jury  for  leniency  included  in  their  verdict  and  by 
the  affidavits  of  nine  of  the  jurors  that  they  were  in- 
duced to  sign  it  upon  the  representation  that  by  so 
finding,  the  defendant  would  be  paroled,  and  that  had 
they  known  the  court  would  not  so  parole  him  they 
would  not  have  agreed  to  the  verdict.  The  sole  office 
of  jurors  is  to  ascertain  the  fact  which  is  submitted 
for  their  inquiry.  They  have  nothing  whatever  to  do 
with  the  punishment  to  be  inflicted  upon  the  defendant 
in  the  event  of  an  adverse  verdict.  Within  the  bounds 
of  the  statute  it  is  the  province  of  the  court  alone  to 
declare  the  extent  of  punishment.  Under  the  act  of 
February  18,  1911,  Chapter  108,  Laws  1911,  p.  152,  it 
is  laid  down  that  when  any  person  who  has  not  previ- 
ously been  convicted  of  a  felony  shall  have  been  con- 
victed of  any  felony  or  misdemeanor  and  sentence  not 
to  exceed  ten  years*  imprisonment  in  the  penitentiary 
shall  have  been  pronounced,  the  court  may  in  its  dis- 
cretion, by  order  of  record,  parole  the  defendant  un- 
der certain  conditions.  In  this  instance  the  court 
imposed  upon  the  defendant  the  indeterminate  sen- 
tence of  from  one  to  fifteen  years :  Section  7,  Chapter 
127,  Laws  1911,  amending  Section  1592,  L.  0.  L.  There 
is  nothing  in  the  record  showing  that  the  defendant 
had  not  previously  been  convicted  of  a  felony  so  as  to 
bring  him  within  the  purview  of  the  parole  statute  re- 
ferred to.  Moreover,  that  enactment  leaves  the  mat- 
ter entirely  to  the  discretion  of  the  presiding  judge. 
We  cannot  discern  from  any  data  before  us  that  he 
abused  his  discretion  and,  hence,  no  further  notice 
need  be  taken  of  this  objection. 
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9.  Some  time  after  the  conclusion  of  the  trial,  three 
jurors  made  affidavits  that  while  deliberating  on  the 
verdict  one  of  their  number  stated  to  his  fellows  that 
during  a  recess  of  the  court  while  the  trial  was  in 
progress  one  of  his  neighbors  had  told  him  that  the 
defendant  had  been  guilty  of  performing  criminal 
abortions  on  previous  occasions.  These  affidavits 
were  offered  and  urged  in  support  of  the  defendant's 
motion  for  a  new  trial  because  of  the  misconduct  of 
the  jurors.  The  court  denied  the  motion  for  the 
reason  stated  in  the  judgment  that  the  affidavits  of 
jurors  could  not  be  received  or  considered  to  impeach 
their  verdict  This  was  qualified  by  the  further  state- 
ment :  *  *  This  finding  is  not  to  be  considered  as  indicat- 
ing that  but  for  this  ruling  this  court  would  have 
granted  a  new  trial  because  of  any  alleged  misconduct 
of  the  jury/'  This  question  has  been  often  consid- 
ered by  this  court  in  various  phases,  but  uniformly 
against  the  contention  that  jurors  may  file  affidavits 
to  impeach  their  verdict.  The  latest  case  on  the  sub- 
ject is  Hinkel  v.  Oregon  Chair  Co.,  80  Or.  404  (156 
Pac.  438,  157  Pac.  789),  following  State  v.  Smith,  43 
Or.  109  (71  Pac.  973).  The  doctrine  of  these  prece- 
dents is  that  the  affidavits  are  not  competent  for  that 
purpose.  In  other  words,  although  the  jury  may  have 
been  guilty  of  misconduct,  in  fact,  their  own  affidavits 
are  not  legal  evidence  of  it. 

Much  reliance  is  placed  upon  Mattox  v.  United 
States,  146  U.  S.  140  (36  L.  Ed.  917,  13  Sup.  Ct.  Rep. 
50),  where  the  court  permitted  the  consideration  of 
affidavits  showing  that  during  their  deliberations  the 
jurors  were  permitted  to  read  a  newspaper  article 
strongly  denunciatory  of  the  defendant  and  contain- 
ing an  argument  for  his  conviction.  The  better  rule, 
however,  is  stated  by  the  same  court  in  McDonald  v. 
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Pless,  238  U.  S.  264,  267  (59  L.  Ed.  1300,  35  Sup.  Ct. 
Eep.  783). 

**When  the  affidavit  of  a  juror,  as  to  the  misconduct 
of  himself  or  the  other  members  of  the  jury,  is  made 
the  basis  of  a  motion  for  a  new  trial  the  court  must 
choose  between  redressing  the  injury  of  the  private 
litigant  and  inflicting  the  public  injury  which  would 
result  if  jurors  were  permitted  to  testify  as  to  what 
had  happened  in  the  jury-room.  These  two  conflict- 
ing considerations  are  illustrated  in  the  present  case. 
If  the  facts  were  as  stated  in  the  affidavit,  the  jury 
adopted  an  arbitrary  and  unjust  method  in  arriving  at 
their  verdict,  and  the  defendant  ought  to  have  had 
relief,  if  the  facts  could  have  been  proved  by  witnesses 
who  were  competent  to  testify  in  a  proceeding  to  set 
aside  the  verdict.  But  let  it  once  be  established  that 
verdicts  solemnly  made  and  publicly  returned  into 
court  can  be  attacked  and  set  aside  on  the  testimony 
of  those  who  took  part  in  their  publication  and  all 
verdicts  could  be,  and  many  would  be,  followed  by  an 
inquiry  in  the  hope  of  discovering  something  which 
might  invalidate  the  finding.  Jurors  would  be  har- 
assed and  beset  by  the  defeated  party  in  an  effort  to 
secure  from  them  evidence  of  facts  which  might  estab- 
lish misconduct  sufficient  to  set  aside  a  verdict.  If 
evidence  thus  secured  could  be  thus  used,  the  result 
would  be  to  make  what  was  intended  to  be  a  private 
deliberation,  the  constant  subject  of  public  investiga- 
tion— to  the  destruction  of  all  frankness  and  freedom 
of  discussion  and  conference.  The  rule  on  the  sub- 
ject has  varied.  Prior  to  1785  a  juror's  testimony  in 
such  cases  was  sometimes  received  though  always  with 
great  caution.  In  that  year  Lord  Mansfield,  in  Vaise 
V.  Delaval,  1  T.  R.  11,  refused  to  receive  the  affidavit 
of  jurors  to  prove  that  their  verdict  had  been  made 
by  lot.  That  ruling  soon  came  to  be  almost  uni- 
versally followed  in  England  and  in  this  country. 
Subsequently,  by  statute  in  some  states,  and  by  deci- 
sions in  a  few  others,  the  juror's  affidavit  as  to  an 
overt  act  of  misconduct,  which  was  capable  of  being 
controverted  by  other  jurors,  was  made  admissible. 
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And,  of  course,  the  argument  in  favor  of  receiving 
such  evidence  is  not  only  very  strong  but  unanswer- 
able— when  looked  at  solely  from  the  standpoint  of 
the  private  party  who  has  been  wronged  by  such  mis- 
conduct. The  argument,  however,  has  not  been  suffi- 
ciently convincing  to  induce  legislatures  generally  to 
repeal  or  to  modify  the  rule.  For,  while  it  may  often 
exclude  the  only  possible  evidence  of  misconduct,  a 
change  in  the  rule  *  would  open  the  door  to  the  most 
pernicious  arts  and  tampering  with  jurors.'  *The 
practice  would  be  replete  with  dangerous  conse- 
quences.' 'It  would  lead  to  the  grossest  fraud  and 
abuse'  and  'no  verdict  would  be  safe':  dug  gage  v. 
Swan,  4  Binn.  155  (5  Am.  Dec  400) ;  Straker  v. 
GraAam,4M.  &W.  721." 

The  court  reviews  the  case  of  Mattox  v.  United 
States,  146  IT.  S.  140  (36  L.  Ed.  917,  13  Sup.  Ct.  Eep. 
50),  and,  while  it  does  not  directly  overrule  it,  goes  on 
to  say: 

''There  is  nothing  in  the  nature  of  the  present  case 
warranting  a  departure  from  what  is  unquestionably 
the  general  rule,  that  the  losing  party  cannot,  in  order 
to  secure  a  new  trial,  use  the  testimony  of  jurors  to 
impeach  their  verdict.  •  *  The  suggestion  that.  If 
this  be  the  true  rule,  then  jurors  could  not  be  wit- 
nesses in  criminal  cases,  or  in  contempt  proceedings 
brought  to  punish  the  wrongdoers  is  without  founda- 
tion. For  the  principle  is  limited  to  those  instances 
in  which  a  private  party  seeks  to  use  a  juror  as  a  wit- 
ness to  impeach  the  verdict. ' ' 

To  overturn  the  verdict  in  the  present  case  because 
of  the  affidavits  of  the  jurors  would  be  to  reverse  what 
has  been  the  uniform  rule  in  this  state.  The  great 
evil  of  continued  litigation  and  strife,  even  after  ver- 
dict, is  of  more  importance  to  be  avoided  than  the 
sporadic  instances  of  possible  misconduct  by  jurors. 
At  the  outset  they  are  sworn  to  try  a  case  according 
to  the  law  and  the  evidence  as  given  to  them  upon  the 
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trial,  thus  excluding  all  other  considerations.  The 
sanction  of  this  oath  binds  them  until  the  rendition  of 
their  verdict,  and  it  is  not  good  policy  to  allow  them 
to  stultify  themselves  by  stating  to  the  court  that  they 
have  violated  their  official  oath  and  taken  into  con- 
sideration matters  not  pertaining  to  the  case  and 
outside  the  record.  Jurors  should  be  made  to 
understand  the  limits  of  their  duty  which  is  simply  to 
ascertain  the  fact  involved  in  the  case.  A  few  well 
directed  prosecutions  for  contempt  of  court  by  jurors 
in  assuming  to  acquire  information  from  sources  out- 
side of  the  evidence  would  do  much  for  the  proper 
administration  of  justice. 

10.  Another  reason  for  a  new  trial  urged  by  the  de- 
fendant was  that  of  newly  discovered  evidence.  It  will 
be  remembered  that  there  was  considerable  testimony 
about  the  condition  of  the  defendant's  operating- 
room.  The  affidavit  in  this  branch  of  the  case  was 
that  earlier  in  the  day  on  which  the  death  of  Anna 
Anderson  occurred,  another  young  woman  was  in  the 
defendant's  office  and  took  treatment  from  him  for 
some  uterine  disorder  which  involved  the  use  of  a 
considerable  amount  of  medicated  fluids  and  water 
and  employment  of  some  instruments  in  the  vaginal 
cavity.  In  support  of  his  motion  the  defendant 
makes  the  statement  on  oath  that  before  the  trial  he 
besought  this  young  woman  to  appear  as  a  witness  on 
his  behalf  so  as  to  account  for  the  appearance  of  his 
office  at  the  time,  but  that  she  refused  to  waive  her 
right,  if  any  she  had,  to  decline  to  testify,  and  that  as 
a  matter  of  professional  ethics  he  had  refrained  from 
giving  her  name  to  his  attorneys,  but  that  since  his 
conviction  she  has  consented  to  appear  and  testify  in 
his  behalf  giving  up  all  privileges  which  she  might 
have  to  withhold  her  statement.    It  is  laid  down  in 
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Section  174,  L.  0.  L.,  that  a  new  trial  may  be  granted 
for  '*  newly  discovered  evidence,  material  for  the 
party  making  the  application,  which  he  could  not  with 
reasonable  diligence  have  discovered  and  produced  at 
the  trial/*  In  our  judgment  the  evidence  given  by 
the  young  woman  was  not  newly  discovered.  What 
she  knew  was  within  the  knowledge  of  the  defendant  at 
all  times.  She  resided  in  the  city  of  Portland  and  was 
there  during  the  whole  period.  She  was  subject  to 
the  subpoena  of  the  court  and  could  have  been  offered 
as  a  witness.  Whether  she  had  the  privilege  of  refus- 
ing to  testify  we  do  not  undertake  to  determine.  We 
do  say,  however,  that  whether  a  new  trial  should  be 
granted  cannot  be  made  to  depend  upon  the  capricious 
prudery  of  any  sentimental  girl.  The  least  that  can 
be  said  is  that  if  the  defendant  desired  her  testimony 
he  should  have  gone  as  far  as  to  subpoena  her  and 
oflfer  her  as  a  witness  when,  if  she  had  claimed  the 
privilege  of  silence,  it  would  have  been  time  enough 
to  decide  that  matter.  He  cannot  experiment  with 
the  uncertainties  of  a  jury  trial  and  afterwards  renew 
his  attack  with  matters  already  within  his  knowledge. 
From  these  considerations  the  judgment  is  aflSrmed. 

Apfibmed. 

Mr.  Chibp  Justice  McBride,  Mb.  Justice  Benson 
and  Mb.  Justice  Habbis  concur. 
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Argued  October  3,  modified  October  16,  1917. 

^DAMS  V.  CLOVER  HILL  FABMS.* 

(167  Pac.  1015.) 

Waters  and  Watercourses — ^Foliation — Sewage  and  Bef use  Matter. 

1.  When  the  refuse  from  defendant's  dairy-barn  and  dairy-house 
emptied  into  a  swamp  or  swale  having  little  current  through  a 
sewer,  would,  without  some  precaution,  such  as  filtration  in  addition 
to  a  settling  tank,  maintained  by  defendant,  become  decomposed  and 
putrid,  pollute  the  water,  cause  noxious  gases  and  smells,  and  affect 
the  use  and  enjoyment  of  plaintiff's  property  on  which  the  swale  was 
partly  situated,  this  constituted  a  nuisance. 

Waters  and  Watercourses — Surface  Waters — ^Pollution. 

2.  If  the  water  in  the  swale  constituted  surface  water  and  it  be- 
came offensive  from  substances  or  liquids  on  defendant's  land,  it  was 
defendant's  duty  to  prevent  it  from  flowing  on  plaintiff's  land. 

Damages — ^Duty  to  Minimize — ^Nuisance. 

3.  Where  the  water  in  a  swamp  or  swale  was  rendered  impure 
by  refuse  from  defendant's  dairy-barn  and  dairy-house,  but  with  a  very 
small  amount  of  labor  and  expense,  barrels  or  something  of  the  kind 
for  watering  plaintiff's  cattle  could  have  been  set  at  the  edge  of  the 
swamp  in  plaintiff's  lot,  and  the  water  allowed  to  percolate  through 
the  soil  into  the  barrels,  thereby  obviating  the  impurity,  it  was 
plaintiff's  duty  to  minimize  the  damage  as  much  as  he  reasonably 
could. 

Waters  and  Watercourses — Pollution  of  Watercourse— Actions— EyI- 
dence. 

4.  Substantial  damages  could  not  be  recovered  for  defendant's 
pollution  of  the  water  in  a  swamp  or  swale  situated  partly  on  its 
land  and  partly  on  plaintiff's  land  by  reason  of  which  plaintiff's  cattle 
did  not  gain  in  weight  as  they  should,  where  none  of  the  cattle  were 
weighed  and  their  feed  was  not  weighed  or  measured,  and  the  testi- 
mony as  to  their  respective  weights  was  a  mere  guess  on  plaintiff's 
part,  and  where  it  also  appeared  that  the  drainage  from  plaintiff's 
corrals  went  into  the  swamp,  and  it  was  not  shown  how  much  of  the 
unpalatable  taste  of  the  water  was  contributed  from  plaintiff's  prem- 
ises, and  how  much  from  defendant's  land. 

[As  to  liability  for  pollution  of  stream  by  mining  operations,  see 
note  in  Ann.  Oas.  1913D,  1082.] 


'Authorities  discussing  the  question  of  correlative  rights  of  upper 
and  lower  proprietors  as  to  use  and  fiow  of  water  in  stream  are  col- 
lated in  a  note  in  41  L.  B.  A.  737;  particularly  as  to  pollution  of  water, 
see  page  751,  of  above  note. 

On  liability  of  owner  for  pollution  of  watercourse  by  stock,  see  note 
in  ^6  L.  R.  A.  (N.  8.)  222.  Bepobteb. 
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From  Columbia :  James  A.  Eaeik,  Judge. 
Department  1.    Statement  by  Mb.  Justice  Bean. 

This  is  a  suit  brought  by  the  plaintiff,  Albert  Adams, 
against  the  Clover  Hill  Farms,  a  corporation,  to  enjoin 
the  maintenance  of  a  nuisance.  From  a  decree  in  favor 
of  the  plaintiff  granting  the  injunction  and  allowing 
damages  in  the  sum  of  $300,  the  defendant  appeals. 

Plaintiff  owns  and  resides  upon  a  farm  of  531  acres 
upon  which  he  feeds  about  75  head  of  beef  cattle  dur- 
ing a  portion  of  the  year.  Adjoining  his  land  on  the 
south  defendant  owns  and  operates  a  dairy  farm  of 
about  400  acres,  upon  which  a  modem  dairy  bam  and 
other  buildings  are  situated  about  540  feet  from  the 
division  line  and  approximately  1,040  feet  from  plain- 
tiff's dwelling  house.  A  small  swamp  or  bog  about  60 
feet  in  breadth  at  its  widest  part  commences  about  100 
feet  north  of  defendant's  barn  and  extends  to  the 
boundary  line.  A  sewer  or  drain  from  the  northern 
part  of  the  dairy  bam  extends  to  the  swamp  or  swale 
and  a  ditch  constructed  through  near  the  center  leads 
to  the  line  fence.  From  this  point  the  swale  extends  at 
a  diminished  width  past  the  plaintiff's  two  barns  lo- 
cated near  the  swamp  and  between  the  line  and  his 
house  with  a  narrow  outlet  across  the  county  road  and 
thence  across  the  S.  P.  &  S.  Railroad  where  the  water 
sinks  on  plaintiff 's  land.  There  Is  a  secondary  irregu- 
larly shaped  swamp  or  swale  on  the  plaintiff's  land 
joining  with  the  other  about  160  feet  from  the  division 
line.  Plaintiff  has  two  lots  connected  with  his  barns 
fenced  so  that  the  cattle  which  he  usually  feeds  therein 
from  about  October  to  the  following  April  can  obtain 
water  from  the  swamp.  The  water  drains  from  a  basin 
of  about  75  acres  into  the  swamp  out  of  which  it  flows 
during  the  rainy  season.    In  the  dry  season  there  is  but 
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little  water  therein  and  none  runs  out.  Plaintiff  al- 
leges and  the  trial  court  found,  in  substance,  that  for 
two  or  three  years  the  defendant  has  maintained  on 
the  banks  of  this  swale  a  dairy-house,  cow-bams  and 
hog-pens;  that  such  buildings  are  connected  with  the 
swale  by  sewers  or  drains ;  that  defendant  has  housed 
on  an  average  of  100  head  of  cattle  in  the  dairy-bam 
and  continued  to  dump,  wash,  and  empty  daily  large 
quantities  of  washings,  manure,  slops,  garbage,  refuse, 
and  offal  into  said  swale  and  stream  and  to  pile  and 
maintain  on  the  banks  of  the  swale,  for  the  greater  por- 
tion of  each  year,  large  piles  of  manure,  and  in  and 
about  the  southerly  portion  of  the  swale  hogs  and  hog- 
pens, from  which  the  rain  washed  the  filth  and  manure 
into  the  swale  and  thence  into  the  stream,  all  of  which 
were  offensive  and  unhealthful  and  were  carried  down 
stream  polluting  the  waters  in  front  of  plaintiff 's  house 
and  bam ;  that  the  water  of  the  swale  thus  became  im- 
pregnated with  myriads  of  maggots  and  filth  and  pu- 
trid matters,  rendering  it  unfit  for  plaintiff's  stock,  and 
infecting  the  air  with  noxious  smells,  and  impairing 
plaintiff's  enjoyment  of  his  premises;  and  that  the  con- 
dition constitutes  a  nuisance.  Modified. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr,  William  H.  Powell. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Glen  R.  Metsker  and  Mr.  Loyal  H.  Mc- 
Carthy. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  There  are  two  large  volumes  of  testimony  in  the 
case  from  a  reading  of  which  we  are  satisfied  that  the 
evidence  warrants  an  injunction  of  the  deposit  in  the 
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marsh.  There  is  much  dispute  as  to  whether  the  swale 
should  be  designated  as  a  stream.  This  does  not  aid  in 
the  matter:  See  Thamds  v.  Concordia  Cannery  Co.,  68 
Mo.  App.  350.  There  has  been  an  effort  on  the  part  of 
the  defendant  to  remedy  the  prevailing  conditions  in 
the  swamp  which  has  been  successful  to  a  certain  ex- 
tent. Defendant  contends  that  the  nuisance,  if  any, 
has  been  abated.  Formerly  all  the  refuse  washed  from 
the  bam  was  allowed  to  enter  the  swamp.  Later  there 
was  connected  with  the  sewer  leading  north  from  the 
dairy-bam  a  settling  tank  eight  feet  each  way  through 
which  is  usually  passed  about  700  gallons  of  water  used 
in  washing  the  bam  daily  after  all  the  solids  that  can 
be  shoveled  up  are  removed,  thus  retaining  the  major 
part  of  the  solid  matter  from  the  barn.  This  tank  was 
allowed  to  fill  up  and  remain  so  during  the  winter  of 
1914,  and  was  of  no  practical  effect  until  the  next  April 
when  it  was  cleaned  out.  This  probably  occurred  on 
account  of  a  change  in  the  management  of  the  farm. 
When  properly  attended  to  the  tank  minimizes  the 
amount  of  filth  deposited  in  the  swamp.  In  order  to 
retain  the  smaller  particles  of  refuse  which  escape  the 
settling  tank  and  to  cleanse  to  a  reasonable  extent  the 
water  used  in  the  dairy-house  in  washing  milk  buckets, 
etc.,  it  would  seem  that  there  should  be  some  additional 
means  of  filtration  before  the  discharge  from  the  drain 
is  permitted  to  mingle  with  the  waters  of  the  swale. 
In  Perry  v.  Howe  Co-operative  Creamery  Co.,  125 
Iowa,  415  (101  N.  W.  150),  cited  by  defendant,  which  is 
similar  to  the  present  case,  it  is  mentioned  that  a  large 
cessx>ool  had  been  constructed  into  which  were  drained 
all  the  washings  from  the  creamery,  and  that  the  only 
outlet  was  a  filtered  drain.  It  was  held  that  there  had 
been  an  abatement  of  the  nuisance.  In  the  case  at  bar, 
owing  to  the  advancement  in  sanitation,  the  defendant 
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has  to  deal  with  the  water  used  to  cleanse  the  bam, 
which  feature  did  not  appear  in  the  Iowa  case.  This 
added  to  the  refuse  from  the  dairy-house,  without  some 
precaution,  such  as  filtration,  in  addition  to  the  facili- 
ties provided  by  the  defendant,  would  if  discharged 
into  the  swamp  where  there  is  so  little  current  in  the 
summer  time  become  decomposed  and  putrid,  pollute 
the  water,  cause  noxious  gases  and  smells,  and  affect 
the  use  and  enjoyment  of  plaintiff's  property,  thus  con- 
stituting a  nuisance :  Wood  on  Nuisances  (3  ed.),  §  561. 
We  do  not  think  that  the  nuisance  has  been  abated.  It 
seems  reasonable  that  some  method  should  be  devised 
to  prevent  as  far  as  practicable  the  contamination  of 
the  water  of  the  swamp  which,  whether  it  flows  as  in  an 
ordinary  stream,  or  not,  passes  down  on  to  plaintiff's 
premises  during  a  portion  of  the  season.  During  the 
dry  season  the  conditions  are  apparently  worse.  There 
is  also  a  drain  or  sewer,  extending  south  from  the 
south  wing  of  the  dairy-barn,  about  68  feet  in  length 
connected  with  a  settling  tank.  A  tile  drain  passes 
within  a  few  feet  of  this  settling  tank,  but  it  does  not 
appear  that  this  sewer  affects  the  swamp  or  plaintiff's 
premises. 

2.  The  defendant  is  conducting  an  up-to-date  dairy- 
farm  in  an  ideal  place  in  the  county  and  should  not  be 
unreasonably  hampered  in  the  operation  of  its  plant. 
It  should,  however,  so  use  its  property  and  conduct  its 
business  as  not  substantially  to  injure  the  plaintiff  in 
the  enjoyment  of  the  possession  of  his  property,  or 
cause  a  menace  to  health,  or  trespass  upon  plaintiff's 
vested  rights :  Ulmen  v.  Mt.  Angel,  57  Or.  547,  550  (112 
Pac.  529,  36  L.  R.  A.  (N.  S.)  140) ;  Bourne  v.  Wilson- 
Case  Dumber  Co.,  58  Or.  48,  51  (113  Pac.  52,  Ann.  Gas. 
1913 A,  245).  See,  also,  Templeton  v.  Williams,  59  Or. 
160  (116  Pac.  1062,  35  L.  B.  A.  (N.  S.)  468).    If  the 
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water  in  the  swale  should  be  designated  surface  water 
and  if  the  same  becomes  offensive  from  substances  or 
liquids  upon  defendant 's  land  it  is  its  duty  to  prevent 
it  from  flowing  upon  plaintiff 's  land :  Gawtry  v.  Leland, 
31  N.  J.  Eq.  385-389.  In  his  evidence  plaintiff  states 
that  he  does  not  complain  of  the  pig-pens.  As  the  pro- 
prietor of  the  lower  premises  he  has  the  right  to  de- 
mand that  the  dairy  business  of  defendant  be  conducted 
with  all  due  care  so  as  to  give  as  little  annoyance  as 
reasonably  may  be  expected  under  all  the  existing  cir- 
cumstances :  Joyce  on  Nuisances,  §  269. 

3.  During  the  latter  part  of  1914  and  until  the  taking 
of  testimony  in  this  case  in  March,  1915,  plaintiff  had 
22  or  23  head  of  beef  cattle  in  one  lot  and  50  in  another. 
In  the  smaller  lot  a  barrel  was  set  in  the  ground  at  the 
edge  of  the  swamp  to  afford  a  place  for  the  cattle  to 
drink.  In  the  other  the  brutes  were  compelled  to  drink 
from  the  swamp.  Plaintiff  testifies  that  they  were  re- 
luctant to  drink  the  water  on  account  of  its  impurity 
and  that  the  larger  number  of  cattle  did  not  increase 
in  flesh  as  much  by  75  pounds  as  the  smaller  number 
although  the  cattle  of  each  lot  were  fed  all  they  would 
eat.  He  thinks  this  difference  in  weight  was  owing  to 
one  corral  of  cattle  having  the  barrel  to  drink  from.  It 
is  apparent  that  with  a  very  small  amount  of  labor  and 
expense  barrels  or  something  of  the  kind  could  have 
been  set  at  the  edge  of  the  swamp  in  the  other  lot  and 
the  water  allowed  to  percolate  through  the  soil  in  the 
barrels  thereby  obviating  the  objection. 

4.  According  to  a  well-recognized  rule  of  law  it  was 
the  duty  of  plaintiff  to  minimize  the  damage  as  much   • 
as  he   reasonably  could.    None   of  .  the  cattle  were 
weighed  when  they  were  put  in  the  different  lots,  nor 
since.    Their  feed  was  not  weighed  nor  measured.    It 
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is  a  mere  guess  on  the  part  of  plaintiff  as  to  their  re- 
spective weights.  As  shown  by  the  evidence  and  par- 
ticularly by  the  photographs  exhibited,  the  drainage 
from  plaintiff's  corrals  during  the  wet  season,  while 
his  cattle  were  being  fed,  went  into  the  swamp  and 
there  is  no  way  by  which  it  can  be  determined  how 
much  of  the  unpalatable  taste  of  the  water  for  the 
stock  was  contributed  from  plaintiff's  premises  and 
what  quantity  from  defendant's  land.  The  damage  to 
the  cattle  caused  by  the  defendant  is  not  proved  by  the 
testimony.  We  are  therefore  unable  to  concur  with 
the  learned  trial  court  in  the  conclusion  as  to  damages. 
Plaintiff  is  entitled  to  compensation  in  the  nominal 
sum  of  $25.  A  modified  order  of  injunction  as  herein 
indicated  will  be  granted. 

It  is  to  be  regretted  that  the  effort  made  by  the  de- 
fendant to  obtain  a  right  of  way  over  the  premises  of 
plaintiff  for  the  purpose  of  draining  the  swamp  was 
not  successful.  Such  drainage  would  no  doubt  extiii- 
guish  many  frog  songs  and  their  usual  accompaniment 
and  exterminate  the  offensive  features  of  the  swamp. 

The  decree  of  the  lower  court  will  be  modified  in  ac- 
cordance herewith.  Plaintiff  should  recover  his  costs 
in  this  court.  Modified. 

Mr.  Justice  Bubnett,  Mb.  Justice  Benson  and  Mb. 
Justice  Habbis  concur. 

Mb.  Chief  Justice  McBbide  took  no  part  in  the  con- 
sideration of  this  case. 
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Argned  September  18,  reversed  and  remanded  October  16,  1917. 

BOUNDTBEE  v.  MOUNT  HOOD  R.  R.  CO.* 

(168  Pac.  61.) 

Appeal  and  Exror— Hannlesa  Exror— Denial  of  Motton  to  Koiunilt — 
Core  by  Eridence. 

1.  Even  if  the  court  erred  in  denying  a  motion  for  a  nonsuit,  the 
error  was  cured,  if  sufficient  evidence  was  afterwards  offered. 

Trial— Dliocted  Verdict^Eyideiice. 

2.  If,  when  both  parties  rested,  there  was  enough  evidence  to  take 
the  case  to  the  jury,  it  was  the  court's  duty  to  deny  a  motion  for  a 
directed  verdict. 

Bailroadfl — Firea — Oanse— Eyidenco. 

3.  Evidence  that  there  was  no  fire  before  defendant's  engine 
reached  the  place  where  the  fire  occurred,  that  smoke  arose  above  the 
train,  and  that  fire  was  discovered  before  it  had  passed,  and  that  the 
fire  could  not  be  reasonably  accounted  for  except  on  the  theory  that 
it  originated  from  the  engine,  supported  the  inference  that  the  fire 
was  caused  by  sparks  or  fire  emitted  from  the  engine. 

Bailroada — ^Fires — Cause — Olxcimuitaiitlal  Evidence. 

4.  Plaintiff  suing  for  damages  from  fire  alleged  to  have  been  caused 
by  an  engine  was  not  required  to  prove  it  by  direct  evidence,  but 
might  avail  himself  of  circumstantial  evidence  tending  to  show  such 
cause. 

Bailroada — ^Fires — Oil-bnmlng  Engino--Jiiry  Qneation. 

5.  It  cannot  be  held  as  a  matter  of  law  that  an  oil-burning  engine 
cannot  cause  a  fire  upon  a  right  of  way,  and  where  plaintiff  offers 
evidence  to  contradict  defendant's  evidence  that  such  an  engine 
could  not  emit  sparks  which  would  cause  fire,  the  fact  was  for  the 
jury. 

Bailroada — ^Firea — ^Burden  of  Proof. 

6.  In  an  action  for  damages  from  fire  alleged  to  have  been  started 
by  an  engine  on  a  right  of  way,  plaintiff  had  the  burden  of  showing 
that  the  fire  was  caused  by  fire  or  sparks  from  the  engine,  and  other- 
wise could  not  recover. 


*0n  effect  of  presumption  from  fact  that  fire  was  set  by  locomotive 
to  carry  question  of  negligence  to  jury,  see  note  in  5  L.  B.  A.  (N.  8.) 
99. 

As  to  duty  of  owner  of  property  adjoining  a  railroad  right  of  way 
to  protect  it  from  fires  set  out  by  passing  locomotives,  see  notes  in 
12  L.  B.  A.  (N.  8.)  526;  49  L.  B.  A.  (N.  8.)  166. 

On  presumption  of  negligence  as  to  railroad  fires,  see  note  in  15 

L.  B.  A.  40.  BXPOETEB. 
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Ballroads— Fires— Camne  of  Fire — ^Presmnption. 

7.  In  a  suit  for  damage  from  a  lire  alleged  to  have  been  eansed 
hy  improper  equipment  or  negligent  operation  of  an  engine,  plaintiff 
makes  a  prima  fade  case  by  showing  that  the  fire  was  caused  by 
sparks  emitted  from  the  engine,  as  the  law  (L.  O.  L.,  §  795)  supple- 
ments the  evidence  by  the  presumption  of  negligence. 

[As  to  presumption  of  negligence  arising  from  communi-cation 
of  fire  by  railroad  engine,  see  note  in  Ann.  Gas.  1913E,  971.] 

Ballroads — Fires — Combustibles  <m  Biigjat  of  Way— Liability. 

8.  Whore  a  complaint  charges  that  a  railroad  was  negligent  in 
permitting  combustible  material  to  accumulate  upon  its  right  of  way, 
it  is  liable  on  proof  of  such  negligence,  even  though  it  has  properly 
equipped  or  operated  its  engine. 

Ballroads — ^Flres — ^Negligence — ^Burden  of  Proof. 

9.  Whether  the  negligence  relied  upon  is  a  failure  to  properly 
equip  and  operate  an  engine  or  the  failure  to  keep  the  roadbed  rea- 
sonably free  from  danger  by  fire  from  passing  engines,  plaintiff  must 
show  that  the  fire  doing  the  damage  was  caus^  by  sparks  or  fire  from 
the  engine. 

Ballroads — Fires — Cause — Question  for  Jury. 

10.  Whether  fire  is  caused  by  an  engine  is  a  pure  question  of  fact 
to  be  decided  by  the  jury  upon  all  the  evidence. 

Appeal  and  Error — Bevlew — ^Harmless  Error — ^Instruction. 

11.  In  an  action  against  a  railroad  for  damages  from  fire,  an  in- 
struction that  evidence  of  the  existence  of  a  fire  started  immediately 
after  the  passing  of  the  train  created  a  presumption  that  it  was  caused 
by  the  engine  was  prejudicially  erroneous,  because  invading  the 
province  of  the  jury. 

Ballroads — Fires— Instruction. 

12.  An  instruction  not  conditioned  upon  defendant's  failure  to 
keep  its  right  of  way  reasonably  free  from  combustible  material  was 
erroneous. 

From  Hood  River:  William  L.  Bbadshaw,  Judge. 

Action  by  W.  H.  Eoundtree  and  others  against  the 
Mount  Hood  Railroad  Company,  a  corporation,  and 
Charles  T.  Early.  From  a  verdict  and  judgment  in 
favor  of  plaintiffs,  defendants  appealed.  Reversed 
and  remanded. 

Department  1.    Statement  by  Mb.  Justice  Harris. 

The  Mount  Hood  Railroad  Company  operates  a  rail- 
way line  between  Hood  River  and  Parkdale.    The 
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plaintiffs  own  an  orchard  and  some  timber  land  near 
Holstein^  a  station  on  the  railway  line.  On  September 
4,  1915,  a  train  consisting  of  an  engine,  nine  freight- 
cars,  a  fish-car  and  a  combination  baggage  and  passen- 
ger coach,  was  proceeding  from  the  south  towards  the 
station  of  Holstein  and  on  its  way  to  Hood  River,  when 
a  fire  was  discovered  on  the  right  of  way  on  the  west 
side  of  the  track  and  about  one  hundred  yards  south  of 
Holstein.  Several  persons  who  had  been  riding  in 
the  fish-car  and  in  the  passenger-coach  alighted  and 
attempted  to  extinguish  the  flames.  All  efforts  to 
quench  the  fire  failed  and  it  ran  along  the  west  side  of 
the  right  of  way  to  a  point  north  of  the  station  of  Hol- 
stein, and  then  spread  to  the  east  side  of  the  right  of 
way  where  the  fire  escaped  from  the  right  of  way  and 
finally  reached  the  plaintiffs'  premises,  located  a  short 
distance  east  of  the  right  of  way,  and  damaged  their 
timber  and  orchard.  Approaching  Holstein  from  the 
south  the  railroad  track  is  on  an  upgrade  and  runs  in 
a  northeasterly  direction. 

The  complaint  charges  that  the  company 

'*  negligently  suffered  and  permitted  the  said  right  of 
way  of  defendant  corporation  in  the  vicinity  of  said 
orchard  and  timber  of  plaintiffs'  to  become  and  remain 
littered  with  dry  leaves,  grass,  twigs,  pine  needles  and 
other  highly  combustible  material";  and  that  *' while 
said  right  of  way  was  in  such  condition  as  aforesaid, 
sparks  and  fire  from  the  engines  and  furnaces  of  de- 
fendant corporation ' '  were  '  *  suffered  and  permitted  to 
escape  therefrom  and  to  fall  in  and  upon  said  combus- 
tible matter  and  to  set  fire  thereto  on  and  along  the 
right  of  way  of  said  defendant  corporation ' ' ; 

and  that  the  defendant  negligently  permitted  the  fire 
to  escape  from  its  right  of  way  and  spread  to  the  prem- 
ises owned  by  the  plaintiffs. 
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The  answer  denied  the  accusations  of  negligence,  and 
aflSrmatively  alleged  that  a  fire  had  been  burning  west 
of  the  right  of  way  on  land  owned  by  persons  other 
than  the  defendant ;  that  a  wind  blowing  from  the  west 
carried  sparks  from  this  fire  and  thus  caused  the  fire 
which  eventually  caused  the  damage  complained  of. 
The  plaintiffs  had  a  judgment  and  the  defendant  ap- 
pealed. The  denial  of  a  motion  for  a  nonsuit  when  the 
plaintiffs  closed  their  case  in  chief,  the  refusal  to  direct 
a  verdict  for  the  defendant  and  the  giving  of  two  in- 
structions are  assigned  as  error.  The  first  instruction 
complained  of  by  the  defendant  reads  thus : 

' '  I  further  instruct  you  that  if  you  find  from  the  evi- 
dence that  combustible  material  was  negligently  al- 
lowed by  the  defendant  to  accumulate  upon  its  right  of 
way,  and  that  such  material  was  ignited  soon  or  im- 
mediately after  the  passing  of  defendant's  engine, 
unless  it  can  be  reasonably  inferred  by  you,  from  the 
evidence  that  the  fire  was  caused  in  some  other  manner, 
creates  a  presumption  in  favor  of  plaintiffs  that  it  was 
caused  by  fire  from  defendant's  passing  engine,  and  I 
further  charge  you  that  this  presumption  remains  with 
the  plaintiffs  until  you  are  satisfied  by  the  evidence,  if 
such  evidence  there  be,  that  the  fire  did  not  occur  from 
the  passing  engine,  and  unless  such  presumption  is 
overcome  as  I  have  stated,  it  will  be  your  duty  to  find 
for  the  plaintiffs. 

The  other  instruction  was  as  follows : 

*' You  are  instructed  that  it  is  the  duty  of  the  defend- 
ant company  to  exercise  reasonable  care  to  keep  its 
right  of  way  at  all  points  adjoining  the  property  of 
others,  free  from  combustible  materials  which  are  liable 
to  become  ignited  from  passing  trains,  and  should  you 
believe,  from  the  evidence,  that  plaintiffs'  property 
was  damaged  because  of  a  fire  which  originated  on  the 
right  of  way  of  the  railroad  company  through  fire  escap- 
ing from  a  passing  engine,  which  thereafter  spread  to 
plaintiffs '  premises,  then  it  is  immaterial  whether  the 


Oct.  1917.]     RouNDTREB  V.  MouNT  HooD  R.  E.  Co.  151 

engine  of  the  railroad  company  was  properly  equipped 
or  not,  and  it  is  likewise  immaterial,  should  you  find 
that  the  fire  which  caused  the  injury,  escaped  from  the 
right  of  way  of  the  railroad  company  under  the  cir- 
cumstances just  stated,  whether  the  employees  in 
charge  of  the  engine  of  the  railroad  company  were 
skillful  and  careful,  or  negligent  and  careless  in  the 
operation  of  said  railroad  company's  engine,  and  your 
verdict  should  be  for  the  plaintiffs  in  either  case  should 
you  find  that  the  fire  escaped  from  the  right  of  way  of 
the  railroad  company  after  having  been  set  through 
fire  escaping  from  a  passing  engine." 

Bevebsed  and  Remanded. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Ernest  C.  Smith  and  Messrs.  Huntington  £  Wilson, 
with  an  oral  argument  by  Mr.  B.  A.  Huntington. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  A.  J.  Derby  and  Mr.  Jesse  Stearns,  with  an  oral 
argument  by  Mr.  Derby. 

Mb.  Jubtigb  EUbbis  delivered  the  opinion  of  the 
court. 

1, 2.  Evidence  was  offered  by  both  the  plaintiffs  and 
the  defendant  after  the  court  denied  the  motion  of  the 
defendant  for  a  nonsuit;  and,  hence,  the  question  for 
decision  is  whether  on  the  whole  record  as  made  by  all 
the  evidence  of  all  the  parties  there  was  sufficient  evi- 
dence to  carry  the  case  to  the  jury.  Even  though  it 
be  assumed  that  the  court  erred  in  denying  the  motion 
for  a  nonsuit,  the  error  was  cured  if  sufficient  evidence 
was  afterwards  offered;  and  if  when  both  parties 
rested  there  was  enough  evidence  to  take  the  case  to 
the  jury  it  was  the  duty  of  the  court  to  deny  the  motion 
for  a  directed  verdict :  Trickey  v.  Clark,  50  Or.  516,  519 
(93  Pac  457). 
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It  is  conceded  that  the  track  approaches  Holstein 
from  the  south  on  an  upgrade  and  that  the  engine  was 
working  hard  while  ascending  the  hill.  The  engineer 
testified  that  they  had  a  train  **of  about  eleven  cars, 
eleven  or  twelve,  which  is  about  all  that  engine  will 
handle  over  that  hill  into  Holstein."  The  conductor 
was  the  first  person  on  the  train  to  observe  the  fire. 
He  was  in  the  fish-car  and  says  that  when  he  first 
saw  the  fire  it  was  about  three  car-lengths  ahead  of 
him.  Other  persons  in  the  fish-car  and  in  the  pas- 
senger-coach saw  the  fire  when  they  came  about  oppo- 
site it,  and  some  of  these  persons  immediately  alighted 
from  the  train,  which  was  only  going  at  the  rate  of 
about  four  miles  an  hour,  and  commenced  to  fight  the  fire 
with  wet  sacks  that  had  been  used  for  the  purpose 
of  wrapping  ice  in  the  fish-car.  When  first  observed 
by  these  persons,  who  had  been  riding  on  the  train, 
the  fire  covered  a  circular  area  variously  estimated 
at  from  ten  to  thirty  feet  in  diameter  with  the  nearest 
edge  from  ten  to  twenty  feet  from  the  westerly  rail. 
There  were  three  witnesses  who  were  standing  in  an 
orchard  about  a  quarter  of  a  mile  east  of  the  right  of 
way.  Their  attention  was  attracted  to  the  train  by 
reason  of  the  fact  that  the  engine  was  laboring  hard 
to  pull  the  train  up  the  hill.  These  three  witnesses 
stood  at  a  point  slightly  elevated  above  the  right  of  way 
so  that  as  the  engine  worked  up  the  hill  they  could  see 
the  right  of  way  between  the  front  of  the  engine  and 
the  station  of  Holstein,  and  yet  no  one  of  them  ob- 
served any  sign  of  a  fire  until  they  saw  smoke  arising 
above  the  train  and  on  the  west  side  of  it  about  one  or 
two  car-lengths  back  of  the  tender ;  and  when  the  train 
passed  the  point  where  they  noticed  the  smoke  they 
saw  that  there  was  a  fire  and  two  or  them  ran  down  to 
the  place.    The  engineer  had  sent  the  fireman  out  on 
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the  dome  of  the  engine  to  scrape  sand  out  of  the  sand- 
box so  that  the  sand  would  feed  freely  and  enable  the 
engineer  to  prevent  the  wheels  of  the  hard-pulling  en- 
gine from  slipping  on  the  rails.  The  fireman  worked 
on  the  left-hand  side  of  the  engine  with  one  hand  in  the 
sand-box  and  did  not  observe  a  fire  on  the  right  of 
way.  The  engineer  did  not  see  any  fire  in  front  of  him 
when  going  up  the  hill ;  and  indeed  it  was  not  until  after 
he  had  pulled  the  rear  of  the  train  past  the  fire  and  into 
the  station  of  Holstein  that  he  had  any  information  that 
a  fire  was  burning  on  the  right  of  way.  The  engineer 
testified  that  from  his  position  on  the  right-hand  side 
of  the  cab  he  could  not  have  seen  an  object  on  the  left- 
hand  side  of  the  right  of  way  ' '  ten  or  fifteen  feet  back 
from  the  track"  if  it  had  been  within  two  hundred  feet 
ahead  of  him.  Although  the  defendant  alleged  in  its 
answer  that  a  fire  west  of  the  right  of  way  was  the 
original  cause  of  the  damage  sustained  by  plaintiffs, 
not  a  word  of  evidence  was  offered  tending  to  show  that 
a  fire  had  been  burning  to  the  west  of  the  right  of  way. 
Most  of  the  witnesses  agreed  that  a  strong  wind  was 
blowing.  Some  of  the  witnesses  said  that  the  wind 
was  blowing  from  the  southwest  while  others  testified 
that  the  wind  was  coming  from  the  west  and  across 
the  right  of  way.  There  was  evidence  tending  to  show 
that  dry  and  combustible  material  had  been  permitted 
to  accumulate  on  the  right  of  way;  and  that  the  fire 
burned  rapidly.  There  was  no  other  evidence  ex- 
plaining or  attempting  to  explain  or  account  for  the 
origin  of  the  fire. 

3.  In  brief,  there  was  evidence  tending  to  show  that 
there  was  no  fire  before  the  engine  reached  the  place 
where  the  fire  occurred ;  that  while  the  train  was  pass- 
ing smoke  was  seen  to  arise  above  the  train  and  that 
a  fire  was  seen  to  be  burning  before  the  train  had 


154  EouNDTREB  V.  MouNT  HooD  B.  R.  Co.       [86  Or. 

passed;  and  there  was  also  evidence  from  which  the 
jury  could  find  that  the  fire  could  not  reasonably  be 
accounted  for  except  on  the  theory  that  it  originated 
from  the  engine.  This  afforded  sufficient  evidence  to 
support  the  inference  that  the  fire  was  caused  by 
sparks  or  fire  emitted  from  the  engine:  Richmond  v. 
McNeill,  31  Or.  342,  360,  362  (49  Pac.  879) ;  Hawley 
v.  Sumpter  Railway  Co.,  49  Or.  509,  515  (90  Pac. 
1106,  12  L.  R.  A.  (N.  S.)  526) ;  Northwestern  Mut. 
Fire  Assn.  v.  Northern  Pacific  R.  Co.,  68  Wash.  292 
(123  Pac.  468,  Ann.  Gas.  1913E,  968) ;  St.  Louis  L  M. 
&  8.  Ry.  Co.  V.  Coomhs,  76  Ark.  132  (88  S.  W.  595, 
6  Ann.  Gas.  151) ;  Union  Pac.  Ry.  Co.  v.  De  Bush,  12 
Golo.  294  (20  Pac.  752, 13  Am.  St.  Rep.  221,  3  L.  R.  A. 
350) ;  New  York  C.  d  St.  L.  Ry.  Co.  v.  Roper,  176  Ind. 
497  (96  N.  E.  468,  36  L.  R.  A.  (N.  S.)  952) ;  Ka/nsas 
City  etc.  R.  Co.  v.  Blaker,  68  Kan.  244  (75  Pac.  71,  1 
Ann.  Gas.  883,  64  L.  R.  A.  81) ;  Louisville  &  N.  R.  Co, 
V.  Beeler,  126  Ky.  328  (103  S.  W.  300, 128  Am.  St.  Rep. 
291,  15  Ann.  Gas.  913, 11  L.  R.  A.  (N.  S.)  930) ;  Dean 
V.  Chicago  etc.  R.  Co.,  39  Minn.  413  (40  N.  W.  270,  12 
Am.  St.  Rep.  659). 

4-6.  The  plaintiffs  were  not  obliged  to  show  by  di- 
rect evidence  that  the  fire  originated  from  the  engine, 
but  they  had  the  right  to  avail  themselves  of  circum- 
stantial evidence  tending  to  show  that  the  damage  com- 
plained of  was  caused  by  fire  from  the  engine.  The 
trial  court  correctly  denied  the  motion  for  a  directed 
verdict  and  submitted  the  controversy  to  the  jury. 
The  defendant  contends,  however,  that  the  engine 
used  by  the  defendant  was  an  oil-burner;  that  it  had 
been  used  for  several  years  and  had  never  been  known 
to  cause  fire;  that  sparks  are  not  and  cannot  be 
emitted  from  an  oil-burner  and  that  an  oil-burner 
when  working  perfectly,  as  it  is  claimed  that  this  en- 
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gine  was,  could  not  emit  sparks  which  would  cause 
fire.  The  answer  to  this  contention  is  that  there  was 
evidence  contradicting  the  evidence  offered  by  the 
defendant  and  it  was  therefore  the  province  of  the 
jury  to  decide  the  controverted  fact.  As  stated  in 
Slaton  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  97  Wash. 
441  (166  Pac.  644) :  '*We  cannot  hold  as  a  matter  of 
law,  as  we  are  invited  to  do  by  appellant,  that  an  oil- 
burning  engine  cannot  cause  a  fire  upon  a  right  of 
way.''  Of  course,  it  was  incumbent  upon  the  plain- 
tiffs to  show  that  the  fire  was  caused  by  fire  or  sparks 
from  the  engine  and  upon  no  theory  of  the  complaint 
can  a  judgment  for  the  plaintiffs  be  sustained  unless 
it  appears  that  they  submitted  evidence  tending  to 
show  that  sparks  or  fire  from  the  engine  caused  the 
loss  complained  of. 

7-11.  Before  examining  the  first  instruction  objected 
to  by  the  defendant  it  will  be  profitable  to  direct  atten- 
tion to  the  complaint  and  to  make  some  preliminary 
observations.  As  we  read  the  record  the  plaintiffs  re- 
lied for  a  recovery  upon  the  charge  that  the  defendant 
negligently  permitted  combustible  material  to  accumu- 
late upon  the  right  of  way ;  and,  hence,  it  is  not  neces- 
sary to  determine  whether  the  complaint  is  suflScient 
to  support  a  verdict  predicated  upon  the  theory  that 
the  defendant  is  liable  either  because  of  a  failure  to 
provide  proper  equipment  or  because  of  negligence 
in  the  operation  of  its  engine.  If  it  be  assumed,  how- 
ever, that  the  complaint  charges  that  the  company: 
(1)  Failed  to  provide  proper  equipment  and  was 
guilty  of  negligence  in  the  operation  of  the  engine, 
and  (2)  also  was  negligent  in  permitting  the  accumu- 
lation of  dry  and  combustible  material  upon  its  right 
of  way,  it  would  be  incumbent  upon  the  plaintiffs  in 
either  event  first  to  show  that  the  damage  was  caused 
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by  sparks  or  fire  emitted  from  the  engine.  If  a  com- 
plaint charges  that  a  railroad  company  was  negligent 
in  procuring  improper  equipment  or  operated  its  en- 
gine in  a  negligent  manner,  then  the  plaintiflF  makes  a 
prima  facie  case  when  he  offers  evidence  to  establish 
the  fact  that  the  fire  was  caused  by  sparks  emitted 
from  the  engine,  for  the  law  supplements  the  evidence 
of  the  fact  that  the  fire  was  caused  by  the  engine  by 
the  presumption  that  the  company  was  negligent  in 
the  particular  mentioned  in  the  complaint:  Koontz  v. 
Oregon  Ry.  &  N.  Co.,  20  Or.  3  (23  Pac.  820) ;  Gheno- 
weth  V.  Southern  Pac.  Co.,  53  Or.  Ill,  114  (99  Pac. 
86) ;  Anderson  v.  Oregon  Railroad  Co.,  45  Or.  211,  220 
(77  Pac.  119) ;  Taffe  v.  Oregon  R.  &  Nav.  Co.,  60  Or. 
177  (117  Pac.  989) ;  La  Salle  v.  Central  R.  R.  of  Ore- 
gon, 73  Or.  203,  210  (144  Pac.  414).  This  presump- 
tion is  one  of  the  two  kinds  of  indirect  evidence:  Sec- 
tion 793,  L.  0.  L. ;  and  it  is  defined  as  *  *  a  deduction 
which  the  law  expressly  directs  to  be  made  from  par- 
ticular facts '^  Section  795,  L.  0.  L.  From  the  fact 
that  a  fire  is  caused  by  sparks  emitted  from  an  engine 
the  law  directs  the  deduction  that  the  engine  was  im- 
properly equipped  or  that  it  was  negligently  operated, 
if  such  is  the  fault  charged  in  the  complaint ;  but  if  it 
is  ultimately  found  that  the  company  performed  its 
full  duty  in  equipping,  maintaining  and  operating  its 
engine  it  would  not  be  liable  in  damages  even  though  a 
loss  is  sustained  by  reason  of  fire  started  from  the 
engine,  if  the  only  charge  of  negligence  was  found  in 
the  allegation  that  the  engine  was  negligently 
equipped,  maintained  and  operated.  Where  the  com- 
plaint, as  here,  alleges  that  the  company  was  negligent 
in  permitting  combustible  material  to  accumulate 
upon  the  right  of  way  then  the  company  is  liable  upon 
proof  of  such  negligence  even  though  it  has  not  been 
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negligent  in  equipping  or  maintaining  or  operating 
its  engine :  Richmond  v.  McNeill,  31  Or.  342,  358  (49 
Pac.  879) ;  Hawley  v.  Sumpter  Railway  Co.,  49  Or, 
509,  514  (90  Pac.  1106,  12  L.  R.  A.  (N.  S.)  526); 
Hardy  v.  Hines  Bros.  Lumber  Co.,  160  N,  C.  113  (75 
S.  E,  855,  42  L.  R.  A.  (N.  S.)  759) ;  Fireman's  Fund 
Ins.  Co.  V.  Northern  Pac.  Ry.  Co.,  46  Wash.  635  (91 
Pac.  13) ;  11  R.  C.  L.  p.  968.  Whether  the  negligence 
relied  upon  is  the  failure  properly  to  equip,  maintain 
and  operate  the  engine  or  the  failure  to  keep  the  road- 
bed reasonably  free  from  danger  by  fire  from  passing 
engines,  the  complaining  party  must  show  that  the 
fire  doing  damage  was  caused  by  sparks  or  fire  coming 
from  the  engine.  The  question  of  whether  or  not  a 
fire  is  caused  by  an  engine  is  a  pure  question  of  fact 
to  be  decided  by  the  jury  upon  all  the  evidence.  An 
inference  is  one  of  the  two  kinds  of  indirect  evidence : 
Section  793,  L.  0.  L. ;  and  is  defined  as  **a  deduction 
which  the  reason  of  the  jury  makes  from  the  facts 
proved  without  an  express  direction  of  law  to  that 
effect^':  Section  794,  L.  0.  L.  The  reason  of  the  jury 
may  make  the  deduction  and  therefore  draw  the  in- 
ference that  a  fire  is  caused  by  a  recently  passing 
engine  but  the  law  does  not  direct  the  deduction,  or 
presumption,  that  the  fire  was  so  caused.  It  may  be 
that  the  presumption  which  in  certain  cases  follows 
from  proof  of  the  fact  that  a  fire  was  caused  by  an 
engine  led  the  court  to  give  the  instruction  in  question. 
A  reading  of  the  various  adjudications  dealing  with 
the  subject  will  disclose  that  appellate  courts  have  not 
always  been  discriminating  in  the  use  of  the  words 
*' presumption''  and  ''inference.''  However,  it  was 
prejudicial  error  to  tell  the  jury  that  the  evidence  of 
the  existence  of  a  fire  started  immediately  after  the 
passing  of  the  engine  created  a  presumption  that  the 
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fire  was  caused  by  the  engine.  The  question  of  the 
cause  of  the  fire  was  a  pure  question  of  fact  and  when 
the  trial  judge  told  the  jury  that  the  evidence  created 
a  presumption  that  the  fire  was  caused  by  the  passing 
engine  he  invaded  the  province  of  the  jury.  The  evi- 
dence submitted  to  the  jury  was  enough  to  support 
the  inference  that  the  engine  caused  the  fire  if  the 
reason  of  the  jury  made  the  deduction ;  but  it  was  the 
exclusive  right  of  the  jurors  to  determine  whether  their 
minds  made  the  deduction. 

12.  The  other  instruction  complained  of  by  defend- 
ant is  not  conditioned  upon  the  failure  of  the  company 
to  perform  its  duty  in  keeping  the  right  of  way  reason- 
ably clean.  If  the  company  was  not  negligent  in  per- 
mitting the  accumulation  of  combustible  material  and 
was  not  negligent  in  equipping  or  maintaining  or 
operating  its  engine  it  was  not  liable  at  all.  It  is  not 
necessary  to  determine  whether  on  the  whole  charge 
the  jurors  were  not  misled  by  the  second  instruction 
but  it  is  suflScient  to  say  that  the  second  instruction 
should  not  be  given  upon  a  retrial  unless  the  liability 
of  the  company  is  conditioned  upon  a  failure  to  per- 
form its  duty  with  reference  to  the  right  of  way.  The 
judgment  is  reversed  and  the  cause  is  remanded  for  a 
new  trial.  Be  versed  and  Bemanded. 

Mr.  Chief  Justice  McBridb,  Mb.  Justice  Bbnsok 
and  Mb.  Justice  Bubnbtt  concur. 
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Argued  September  28,  reversed  October,  9,  rehearing  denied  October 

23,  1917. 

CREASON  V.   DOUGLAS  COUNTY. 

(167  Pac.  796.) 

Tazation->DeUnqneiic7  Oertiflcate — ^InYalidity— Becovery  of  Amount 
Paid. 

1.  Where  plaintiff  presented  his  claim  for  the  repayment  of  taxes 
which  he  had  liquidated,  and  for  which  he  had  received  a  void  de- 
linquency  certificate,  to  the  County  Court,  which  denied  the  relief 
sought,  he  could  maintain  an  action  on  his  demand;  review  of  the 
court's  order  not  being  the  exclusive  remedy. 

[As  to  recovery  by  taxpayer  of  taxes  paid,  see  notes  in  22 
Am.  Dec.  519;  45  Ant  Dec  164;  94  Ant  St.  Bep.  425.] 

Taxation — ^Delinqnoacy   Certificate — ^Befnnd   of   Payment — ^Lands   of 
United  St^Stes. 

2.  Where  the  county  issued  to  plaintiff  a  delinquency  certificate  on 
land  belonging  to  the  United  States  and  excepted  from  taxation  by 
Section  3554,  L.  O.  L.,  and  guaranteed  payment  with  6  per  cent  in* 
terest  in  case  certificate  was  void,  as  required  by  Section  3693,  the 
county  was  required  to  refund  the  money  paid  by  plaintiff,  with  6  per 
cent  interest. 

Idmitation  of  Actions— Accrual  of  Oanae — ^Vold  Tax  Oertiflcate. 

3.  The  cause  of  action  accrued  when  the  void  delinquency  certifi- 
cate was  issued,  and,  the  action  to  recover  the  taxes  paid  not  having 
been  begun  within  six  years,  the  statute  of  limitations  (Section  6, 
L.  O.  L.),  had  run  against  the  claim. 

Limitation  of  Actions— Pleadlng-^Neceflslty— Waiver. 

4.  As  a  bar  of  the  statute  of  limitations  was  not  interposed  by 
defendant  county  by  demurrer  on  that  ground,  the  defense  was  waived. 

Taxation — ^Dellnqnency  Oertiflcate — Snbseqnent  Taxes — ^Volnntary  Pay- 
ment—Becovery. 

5.  As  the  county  did  not  expressly  guarantee  the  payment  of  any 
money  received,  except  that  for  which  the  delinquency  certificate  was 
issued,  the  payments  of  the  taxes  for  subsequent  years  were  voluntary, 
and  could  not  be  collected  from  the  county. 

From  Douglas :  James  W.  Hamilton,  Judge. 

Department  2.     Statement  by  Mb.  Justice  Moore. 

The  complaint  herein  substantially  charges  that  the 
defendant  is  a  duly  constituted  and  organized  county 
of  the  state ;  that  the  assessor  of  that  county,  between 
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the  first  day  of  March,  1908,  and  the  second  Monday  in 
September  of  that  year,  assessed  section  36,  in  town- 
ship 30  south,  range  1  west  of  the  Willamette  Merid- 
ian, to  A.  I.  Kelliher,  and  caused  the  valuation  so 
made  to  be  entered  upon  the  assessment-roll;  that 
taxes  were  levied  upon  that  assessment  amounting  to 
$130.64,  no  part  of  which  was  paid ;  that  on  October  5, 
1909,  the  plaintiff  tendered  that  sum  with  the  penalty, 
interest,  costs,  etc.,  amounting  to  $152.04,  to  the  tax 
collector,  who  executed  to  him  the  prescribed  delin- 
quency certificate;  that  no  part  of  the  taxes  levied 
against  such  land  having  been  paid  for  the  respective 
preceding  years  the  plaintiff,  in  order  to  protect  a  for- 
feiture of  his  rights  under  the  delinquency  certificate, 
paid  such  taxes  as  follows:  July  22,  1910,  $60.61; 
March  1,  1911,  $60.61;  February  28,  1912,  $103.56; 
March  4,  1913,  $93.67 ;  and  March  2,  1914,  $89.98 ;  that 
such  taxes  are  void  because  the  real  property  described 
was  at  all  times  unsurveyed  public  lands  of  the  United 
States ;  that  the  attempted  assessment  of  the  real  prop- 
erty and  all  proceedings  relating  thereto  are  irregu- 
larities, by  reason  whereof  the  delinquency  certificate 
so  executed  and  all  subsequent  assessments  and  taxes 
levied  thereon  and  collected  from  the  plaintiff,  amount- 
ing to  $560.37,  are  void;  that  he  presented  a  claim 
therefor  to  the  County  Court  of  that  county,  which  re- 
fused to  order  a  repayment  of  any  part  of  that  sum. 
The  prayer  of  the  complaint  is  for  a  recovery  of  the 
several  sums  with  interest  thereon  at  the  rate  of  six 
per  cent  per  annum  from  the  time  the  payments  were 
made. 

A  demurrer  to  the  complaint  on  the  grounds  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  and  that  the  court  did  not  have  jurisdiction  of 
the  subject  matter  was  sustained,  and  the  plaintiff  de- 


Oct.  1917.]        Creason  v.  Douglas  County.  161 

dining  further  to  plead  the  action  was  dismissed,  and 
he  appeals.  Bevbbsed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Rice  <&  Orcutt,  with  an  oral  argument  by  Mr. 
Dexter  Rice. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  Neuner,  Jr.,  District  Attorney. 

Mr.  Justice  Moobe  delivered  the  opinion  of  the 
court. 

1.  The  complaint  herein  having  alleged  that  the 
plaintiff  presented  his  claim  for  the  repayment  of  the 
taxes  which  he  had  liquidated  to  the  County  Court  of 
Douglas  County,  which  denied  the  relief  sought,  was 
his  exclusive  remedy  a  review  of  the  order  of  that 
court,  or  could  he  maintain  an  action,  as  undertaken  in 
this  instance,  on  his  demand  T  Unless  some  other 
mode  or  remedy  has  been  exclusively  provided  by  stat- 
ute, an  action  at  law  may  be  prosecuted  to  final  judg- 
ment against  a  county  for  the  recovery  of  money  the 
amount  of  which  is  not  a  matter  of  discretion  to  be 
exercised  by  a  County  Court:  Crossen  v.  Wdsco 
County,  10  Or.  Ill ;  Wallowa  County  v.  Oakes,  46  Or. 
33  (78  Pac.  892).  In  Flagg  v.  Columbia  County,  51 
Or.  172  (94  Pac.  184),  it  was  ruled  that  a  writ  of  re- 
view was  the  only  remedy  for  the  re-examination  of  a 
discretionary  order  of  a  County  Court  in  fixing  rea- 
sonable fees  not  prescribed  by  law,  and  that  such  rem- 
edy might  be  invoked  to  litigate  a  disputed  claim 
therefor  against  a  county  after  its  presentation  and 
refusal  of  payment.  In  Berridge  v.  Marion  County, 
81  Or.  391  (159  Pac.  628),  it  was  held  that  a  writ  of 
review  was  an  appropriate  remedy  to  present  ques- 
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tions  of  law  arising  in  respect  to  a  disputed  claim 
against  a  county  after  it  had  been  presented  and  dis- 
allowed. In  that  case  the  amount  of  the  compensation 
was  not  fixed  by  law  and  depended  upon  an  exercise  of 
discretion.  In  the  case  at  bar  no  discretion  was  re- 
quired or  could  be  exercised  by  the  County  Court  in 
order  to  determine  what  part,  if  any,  of  the  plaintiff's 
claim  should  be  allowed,  and  this  being  so,  an  action  at 
law  based  upon  his  demand  was  properly  maintain- 
able. 

The  statute  in  force  in  the  year  1908  governing  the 
assessment  first  mentioned  prescribed  the  time  and 
manner  of  assessing  taxable  property:  Section  3586, 
L.  0.  L.  The  assessor  was  required  to  make  a  plat  of 
the  government  surveys  within  his  county  and  to  note 
thereon,  or  in  a  present  ownership  book  or  list,  the 
owner  of  each  tract :  Section  3588,  L.  0.  L.  It  was  the 
duty  of  that  officer  to  make  an  assessment-roll:  Sec- 
tion 3593,  L.  0.  L.  The  County  Court  of  each  county 
was  required  to  estimate  and  apportion  the  tax  to  be 
raised  therein  and  to  enter  such  determination  upon 
its  records :  Section  3661,  L.  0.  L.  The  sheriff  of  each 
county  was  the  tax  collector  therein:  Section  3667, 
L.  0.  L.  All  taxes  lawfully  imposed,  together  with 
the  penalties,  charges,  etc.,  thereon,  were  declared  to 
be  a  lien  upon  the  real  property  so  assessed  from  the 
day  on  which  the  warrant  authorizing  the  collection  of 
the  taxes  was  issued,  which  encumbrance  had  priority 
over  all  other  liens,  except  the  lien  for  a  tax  for  a 
subsequent  year :  Section  3684,  L.  0.  L.  Upon  failure 
to  pay  the  taxes  so  assessed  they  became  delinquent 
immediately  after  the  first  Monday  of  October  of  each 
year:  Section  3687,  L.  0.  L.  At  any  time  after  six 
months  from  such  delinquency  it  was  the  duty  of  the 
tax  collector,  upon  demand  and  payment  of  the  taxes, 
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penalty,  etc.,  to  issue  to  the  person  offering  to  make 
such  payment  a  certificate  of  delinquency,  containing, 
inter  alia,  a  statement  as  follows : 

**A  guaranty  of  the  county  *  *  to  which  the  tax  is 
due  that  if  for  any  irregularity  of  the  taxing  officers 
such  certificate  is  void,  then  such  county  *  *  will  re- 
pay the  holder  the  sum  paid  thereon,  with  interest  at 
the  rate  of  six  per  cent  per  annum  from  the  date  of  its 
issuance":  Section  3693,  L.  0.  L. 

At  any  time  after  the  expiration  of  three  years 
from  the  date  of  such  deficiency  the  holder  of  the  tax 
certificate  was  permitted  to  commence  a  suit  against 
the  owner  of  the  land  to  foreclose  the  tax  lien :  Section 
3695,  L.  0.  L.  A  clause  of  the  statute  regulating  such 
foreclosure  authorized  the  court  to  amend  the  record 
of  tax  procedure,  but  it  did  not  sanction  the  assessment 
of  nontaxable  real  property :  Section  3701,  L.  0.  L. 

2.  The  demurrer  herein  admits  that  the  land  de- 
scribed in  the  complaint  is  a  part  of  the  unsurveyed 
public  domain.  Real  property  of  the  United  States  is 
exempt  from  taxation :  Section  3554,  L.  0.  L.  It  was 
incumbent  upon  the  assessor  to  ascertain  what  lands, 
the  survey  of  which  had  been  approved  by  the  proper 
officer  of  the  general  government,  and  any  attempt  to 
assess  real  property  that  had  not  been  thus  segregated 
from  the  public  domain  was  such  an  irregularity  as 
necessarily  rendered  a  delinquency  certificate  based 
thereon  void  when  issued  by  the  tax  collector.  By 
reason  of  such  irregularity  the  defendant,  pursuant  to 
its  express  guaranty  as  prescribed  by  statute,  was  re- 
quired to  repay  the  amount  of  money  which  it  received 
from  the  plaintiff,  together  with  six  per  cent  interest 
thereon  from  October  5,  1909,  as  evidenced  by  the 
delinquency  certificate. 
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3, 4.  This  action  was  commenced  December  7,  1915, 
and  more  than  six  years  prior  thereto  the  cause  of  ac- 
tion arose  by  the  issuance  of  the  certificate,  and  hence 
the  statute  of  limitations  had  run  against  the  claim: 
Section  6,  L.  0.  L.  It  appearing  from  the  face  of  the 
complaint  when  the  cause  of  action  thus  accrued,  and 
also  when  the  action  was  commenced,  the  bar  of  the 
statute  of  limitations  should  have  been  interposed  by  a 
demurrer  based  on  that  ground:  Section  68,  subd.  7, 
L.  0.  L.;  Spaur  v.  McBee,  19  Or.  76  (23  Pac.  818). 
In  Davis  v.  Davis,  20  Or.  78  (25  Pac.  140),  Mr.  Chief 
Justice  Strahan  observes : 

*'The  rule  of  law  must  be  taken  as  settled  in  this 
state  that  if  a  claim  be  set  up  against  a  party,  which  is 
barred  by  the  statute  of  limitations  and  the  fact  ap- 
pears upon  the  face  of  the  proceeding,  the  objection 
must  be  taken  by  a  demurrer;  otherwise  it  must  be 
taken  by  answer;  and  if  not  taken  either  in  one  form 
or  the  other  according  to  the  fact,  it  is  to  be  deemed 
waived. ' ' 

In  this  instance  the  plea  of  the  bar  of  the  statute  of 
limitations  not  having  been  raised  in  any  manner  was 
thereby  waived,  and  under  the  amendment  of  Section 
3  of  Article  VII  of  the  organic  law  (Gen.  Laws  Or. 
1911,  p.  7)  the  plaintiff  is  entitled  to  a  judgment  for 
the  sum  of  money  due  him  as  evidenced  by  the  delin- 
quency certificate. 

5.  His  payment  of  the  taxes  undertaken  to  be  levied 
upon  the  attempted  assessment  of  the  land  for  the 
years  subsequent  to  1908,  for  which  the  delinquent  cer- 
tificate was  issued,  served  to  augment  his  claim  against 
the  supposed  owner  of  the  real  property,  if  he  had  re- 
deemed the  premises,  but  as  the  defendant  had  not 
expressly  guaranteed  the  repayment  of  any  money  so 
received,  except  that  for  which  the  delinquency  certi- 
ficate was  issued,  the  payments  of  the  taxes  for  the 
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years  1909  to  1913,  inclusive,  were  voluntarily  made, 
and  for  that  reason  cannot  be  collected  from  the 
county. 

The    judgment    is    reversed    and    the    plaintiff    is 
awarded  the  sum  specified. 

Beversed.    Behearinq  Denied. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Bean  and 
Mr.  Justice  McCamant  concur. 


Argued  September  7,  affirmed  September  19,  rehearing  denied  October 

23,  1917. 

BALFOUB,  GUTHBIE  &  CO.  v.  KNIGHT.* 

(167  Pac.  484.) 

Kamea — "Dotag  Business  Under  Assumed  Name — Oertlflcate. 

1.  Under  Laws  of  1913,  Chapter  154,  Section  1,  providing  that  no 
person  or  persons  shall  do  business  under  an  assumed  name,  unless 
such  person  or  all  such  persons  conducting  such  business  or  having 
an  interest  therein  shall  file  a  certificate,  and  that  it  shall  be  executed 
and  acknowledged  by  the  party  or  parties  conducting  the  business 
or  having  an  interest  therein,  the  certificate  must  be  signed  and  ac- 
knowledged by  all  the  persons  interested  in  the  business. 

Frauds,  Statute  of — Guaranty— Expressed  Consideration. 

2.  Future  credit  to  be  extended  to  the  debtor  is  a  sufficient  consid- 
eration for  and  is  clearly  expressed  in  a  guaranty  by  R.  to  B.  of  pay- 
ment up  to  a  certain  amount  of  all  indebtedness  which  shall  be  in- 
curred by  G.  to  B.  for  merchandise  purchased  by  G.  from  B.  within  a 
certain  period. 

[As  to  contracts  of  guaranty,  see  note  in  105  Am.  St.  Bep.  502.] 

*The  question  as  to  what  names  or  designations  are  within  the 
statute  requiring  the  filing  of  a  certificate  giving  information  regard- 
ing a  business  conducted  under  an  assumed  or  fictitious  name,  or  a 
designation  not  showing  the  names  of  persons  interested,  is  discussed 
in  a  note  in  L.  B.  A.  1916D,  355. 

Authorities  passing  on  the  question  of  requiring  filing  of  certificate 
setting  forth  names  of  members  of  firm,  unless  business  is  transacted 
under  partnership  name  which  includes  the  true  real  name  of  at  least 
one  of  the  members,  are  collated  in  a  note  in  L.  B.  A.  1917B,  697. 

Beportkr. 


166  Balpoub,  Guthrie  &  Co.  v.  Knight.        [86  Or. 

Ouaranty — ^Notice  of  Acceptance. 

3.  There  is  not  the  necessary  notice  of  acceptance  of  a  guaranty, 
there  being  no  communication  between  guarantor  and  guarantee,  but 
the  request  for  a  guaranty  being  to  the  debtor,  and  he  taking  the 
guaranty  to  the  guarantee,  his  mere  carrying  it  not  constituting  him 
agent  of  the  guarantor. 

From  Multnomah :  Calvin  XJ.  Gantenbein,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Benson. 

On  January  7,  1916,  plaintiffs  filed  their  complaint 
in  this  action  wherein  they  allege  that  Robert  Balfour, 
Archibald  Williamson,  John  Lawson,  W.  J.  Burns, 
Alexander  Baillie,  C.  J.  Williamson,  A.  W.  Blaclde, 
and  T.  J.  Whitson,  plaintiffs  herein,  are  copartners, 
under  the  firm  name  of  Balfour,  Guthrie  &  Company. 
Paragraph  2  of  the  complaint  reads  as  follows : 

*  *  That  said  copartners,  above  named  in  paragraph  1 
hereof,  and  conducting  said  business  of  and  having 
said  interest  in  said  Balfour,  Guthrie  &  Company,  as 
aforesaid,  did,  by  one  of  said  copartners,  to  wit :  W.  J. 
Burns,  who  was  then  and  there  a  resident  copartner 
and  had  an  interest  in  and  was  conducting  and  intend- 
ing to  conduct  said  business  in  said  county  and  state, 
duly  and  regularly  sign  and  execute  a  certain  certifi- 
cate in  which  there  was  then  and  there  set  forth  the 
name  and  style  under  which  said  copartners  were  to 
conduct  said  business,  and  the  true  and  real  names  and 
postoffice  addresses  of  such  and  all  of  said  copartners 
having  an  interest  in  and  conducting  and  intending  to 
conduct  said  business;  that  said  certificate  was  duly 
and  regularly  executed  and  acknowledged  by  said  co- 
partner, W.  J.  Burns,  before  a  notary  public  in  and  for 
the  State  of  Oregon,  so  as  to  entitle  the  same  to  be  re- 
corded, and  said  certificate  was  filed  in  the  oflSce  of  the 
county  clerk  of  Multnomah  County,  said  state,  on  the 
thirteenth  day  of  June,  1913,  and  recorded  in  volume 
one  of  *  Record  of  Assumed  Names'  at  page  twenty-one 
thereof,  records  of  said  county  and  state.*' 
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This  is  followed  by  allegations  to  the  effect  that  on 
April  10,  1913,  defendant  executed  a  written  guaranty 
in  the  following  form : 

''Balfour,  Guthrie  &  Company, 

''Portland,  Oregon,  April  10,  1913. 
"To  Messrs.  Balfour,  Guthrie  &  Co., 
Board  of  Trade  Bldg.,  City. 
' '  Gentlemen : — I  guarantee  payment  of  all  indebted- 
ness which  shall  be  incurred  by  G.  R.  Knight,  328  N. 
17th  Street,  City,  in  your  favor  for  merchandise  pur- 
chased by  him  from  you  any  time  or  times  within  nine 
months  from  the  date  hereof,  provided,  however,  my 
liability  shall  not  exceed  the  sum  of  Twenty-five  Hun- 
dred Dollars. 

"(Signed)     B.  B.  Knight/' 

It  is  alleged  that  plaintiffs  and  defendant  mutually 
accepted  such  guaranty  and,  relying  thereon,  plaintiffs 
sold  merchandise  to  G.  R.  Knight  for  which  he  agreed 
to  pay  $1,746.79;  that  he  failed  to  pay  for  the  same, 
except  the  sum  of  $104.33;  that  defendant  was  duly 
notified  of  the  default  of  G.  B.  Knight  and  that  demand 
for  the  payment  has  been  made  upon  the  guarantor 
who  has  refused  the  same.  A  prayer  for  judgment 
follows. 

Defendant  answers  paragraph  2  of  the  complaint  as 
follows : 

"Answering  paragraph  2,  defendant  admits  that 
W.  J.  Burns  filed  in  the  oflSce  of  the  county  clerk  of 
Multnomah  County,  State  of  Oregon,  on  the  30th  day 
of  June,  1913,  a  certain  instrument  in  writing  in  words 
and  figures  as  follows:  Assumed  Name  of  Balfotjb, 
GuTHRiB  &  Co.  I,  Walter  J.  Burns,  resident  partner 
of  the  firm  of  Balfour,  Guthrie  &  Co.,  a  partnership  do- 
ing business  under  the  name  of  Balfour,  Guthrie 
&  Co.,  which  business  name  has  been  in  use  for  a  long 
time  prior  to  the  taking  effect  of  the  Act  of  the  legis- 
lature of  the  State  of  Oregon  entitled  'An  Act  Regu- 
lating the  Conduct  of  Business  under  an  assumed 
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Name, '  etc.,  filed  in  the  oflSce  of  the  Secretary  of  State, 
February  25, 1913,  hereby  certify  that  the  following  is 
a  list  of  the  persons  having  an  interest  in  said  business, 
and  their  addresses:  Robert  Balfour,  London,  Eng- 
land; Alexander  Baillie,  Seattle,  Washington;  Archi- 
bald Williamson,  London,  England ;  C.  J.  Williamson, 
Liverpool,  England;  John  Lawson,  San  Francisco, 
Calif.;  T.  J.  Whitson,  Liverpool,  England;  W.  J. 
Burns, . Portland,  Oregon;  and  that  the  postoffice  ad- 
dress of  the  said  company  is  Board  of  Trade  Building, 
Portland,  Oregon. 

' '  ( Sgd. )     Waltbb  J.  Burns.  ' ' 

*  *  State  of  Oregon, 
County  of  Multnomah, — ss. 

'*Be  it  remembered,  that  on  this,  the  30th  day  of 
June,  1913,  before  me,  the  undersigned,  a  notary  pub- 
lic in  and  for  the  said  county  and  state,  personally  ap- 
peared the  above-named  Walter  J.  Burns,  who  is  per- 
sonally known  to  me  to  be  the  individual  described  in 
and  who  executed  the  foregoing  instrument  and  ac- 
knowledged to  me  that  he  executed  the  same  freely  and 
voluntarily. 

* '  In  testimony  whereof,  I  have  hereunto  set  my  hand 
and  notarial  seal  the  day  and  year  last  above  written. 

**  (Notarial  Seal)  (Sgd.)     John  Baikib, 

**  Notary  Public  for  the  State  of  Oregon. 

^' Filed  June  30th,  1913.  John  B.  Coffey,  Clerk. 
Moore,  Deputy.  ^ ' 

This  is  followed  by  denials  of  the  remainder  of  the 
complaint  and  an  aflSrmative  answer  which  is  not 
necessary  to  the  discussion  here.  A  trial  being  had, 
the  plaintiffs  introduced  evidence  and  rested  their  case, 
whereupon  defendant  moved  for  a  judgment  of  non- 
suit upon  several  grounds,  among  which  are:  (1)  The 
plaintiffs  have  not  proved  their  compliance  with  the 
provisions  of  Chapter  154  of  the  Laws  of  Oregon  for 
1913 ;  (2)  that  they  have  not  proved  any  valid  contract 
of  guaranty,  because  the  writing  does  not  express  the 
consideration;  and  (3)  that  there  has  been  no  proof  of 
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notice  to  the  guarantor  of  acceptance  of  the  guaranty 
by  plaintiffs. 

The  trial  court  allowed  the  motion  for  judgment  of 
nonsuit,  basing  its  action  upon  the  last-mentioned 
ground.    Plaintiffs  appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Robert  R.  Rankin  and  Mr.  D.  N.  Mackay,  with  an 
oral  argument  by  Mr.  Rankin. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  John  Dichburn  and  Mr.  William  P.  Hubbard,  with 
an  oral  argument  by  Mr.  Dichburn. 

Mr.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  Section  1  of  Chapter  154,  Laws  of  1913,  reads 
thus: 

*  *  No  person  or  persons  shall  hereafter  carry  on,  con- 
duct or  transact  business  in  this  state  under  any  as- 
sumed name  or  under  any  designation,  name  or  style, 
corporate  or  otherwise,  other  than  the  real  and  true 
name  or  names  of  the  person  or  persons  conducting 
such  business  or  having  an  interest  therein,  unless  such 
person  or  all  of  such  persons  conducting  said  business 
or  having  an  interest  therein,  shall  file  a  certificate  in 
the  office  of  the  county  clerk  of  the  county  or  counties 
in  which  said  business  is  to  be  conducted,  which  certifi- 
cate shall  set  forth  the  designation,  name  or  style 
under  which  said  business  is  to  be  conducted,  and  the 
true  and  real  name  or  names  of  the  party  or  parties 
conducting  or  intending  to  conduct  the  same,  or  having 
an  interest  therein,  together  with  the  postoffice  ad- 
dress or  addresses  of  said  person  or  persons.  Such 
certificate  shall  be  executed  and  acknowledged  by  the 
party  or  parties  conducting,  or  intending  to  conduct 
said  business,  or  having  an  interest  therein,  before  an 
officer  authorized  to  take  acknowledgment  of  deeds.'* 
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We  are  of  the  opinion  that  this  act  very  clearly  de- 
mands that  the  certificate  therein  prescribed  shall  be 
signed  and  acknowledged  by  all  of  the  persons  inter- 
ested in  the  business.  The  case  of  Rennie  v.  Stelter 
(Mich.),  162  N.  W.  997,  decided  in  May  of  the  current 
year,  is  relied  upon  by  plaintiffs  to  oppose  this  view. 
This  was  a  case  in  which  the  plaintiffs  were  doing 
business  under  the  firm  name  of  **  Rennie  Coal  &  Sup- 
ply Co.,''  and  the  final  conclusion  of  the  opinion  of  the 
court  is  based  upon  the  fact  that  the  firm  name  con- 
tains the  surname  of  all  the  parties  interested  in  the 
business,  who  were  three  brothers  by  the  name  of  Ren- 
nie. But  if  the  case  were  directly  in  point  as  to  the 
basis  of  the  decision,  it  could  not  change  our  conclu- 
sion, since  the  language  of  the  Michigan  statute  is 
different  from  ours  and  not  nearly  so  clear  upon  the 
point.    Section  5  of  our  statute  reads  as  follows : 

**No  person  or  persons  carrying  on,  conducting  or 
transacting  business  as  aforesaid,  or  having  any  inter- 
est therein,  shall  hereafter  be  entitled  to  maintain  any 
suit  or  action  in  any  of  the  courts  of  this  state  without 
alleging  and  proving  that  such  person  or  persons  have 
filed  a  certificate  as  provided  for  in  Section  1,  and  fail- 
ure to  file  such  certificate  shall  be  prima  facie  evidence 
of  fraud  in  securing  credit ' ' :  Section  5,  Chapter  154, 
Laws  1913. 

The  complaint  alleges  compliance  with  the  provi- 
sions of  the  act,  but  the  answer,  as  well  as  the  evidence, 
discloses  that  the  certificate  is  executed  and  acknowl- 
edged not  by  all  of  the  persons  interested  in  the  busi- 
ness, but  by  W.  J.  Burns  only.  There  is  no  doubt  but 
that  the  resident  partner,  supplied  with  the  proper 
powers  of  attorney,  might  execute  the  certificate  for 
his  associates  in  such  manner  as  to  make  it  their  act, 
but  he  has  not  done  so. 
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2.  There  is  no  merit  in  the  contention  that  the  con- 
tract of  guaranty  is  void  for  want  of  expressed  con- 
sideration. The  authorities  are  practically  agreed  that 
a  future  credit  to  be  extended  to  the  debtor  is  a  suffi- 
cient consideration  and  is  clearly  expressed  in  a  writ- 
ing similar  to  the  one  upon  which  this  action  is  based. 

3.  The  third  ground  of  defendant's  motion  for  a 
judgment  of  nonsuit  is  well  taken.  The  evidence  upon 
this  point  is  brief  and  is  substantially  as  follows :  Mr. 
Allen,  the  credit  man  of  plaintiffs,  had  a  conversation 
with  G.  R.  Knight,  who  was  engaged  in  conducting  a 
feed  store,  in  which  the  latter  was  asked  to  furnish  a 
guaranty  for  future  credit.  Among  others,  Mr.  Allen 
expressed  a  willingness  to  accept  the  name  of  defend- 
ant, who  is  the  father  of  G.  R.  Knight,  upon  such  guar- 
anty and  thereupon  returned  to  his  own  office  and  pre- 
pared the  instrument  in  controversy.  He  sent  it  to 
G.  R.  Knight  by  a  messenger  and  he  in  turn  took  it  to 
his  father  and  asked  him  to  sign  it.  After  a  day  or 
two  defendant  signed  the  instrument  and  returned  it  to 
his  son  who  delivered  it  to  plaintiff.  There  is  not  a 
word  in  the  testimony  to  show  that  the  defendant  ever 
had  any  information  indicating  that  plaintiffs  had  ac- 
cepted his  offer  and  were  acting  upon  it.  The  case 
therefore  falls  within  the  rule  announced  in  Rothchild 
Bros.  V.  Lomax,  75  Or.  395,  398  (146  Pac.  479),  in  which 
is  followed  the  doctrine  announced  in  Davis  Sewing 
Machine  Co.  v.  Richards,  115  U.  S.  524,  527  (29  L.  Ed. 
480,  6  Sup.  Ct.  Rep.  173),  thus: 

**A  contract  of  guaranty,  like  every  other  contract, 
can  only  be  made  by  the  mutual  assent  of  the  parties. 
If  the  guaranty  is  signed  by  the  guarantor  at  the  re- 
quest of  the  other  party,  or  if  the  latter 's  agreement  to 
accept  is  contemporaneous  with  the  guaranty,  or  if  the 
receipt  from  him  of  a  valuable  consideration,  however 
small,  is  acknowledged  in  the  guaranty,  the  mutual  as- 
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sent  is  proved,  and  the  delivery  of  the  guaranty  to  him 
or  for  his  use  completes  the  contract.  But  if  the  guar- 
anty is  signed  by  the  guarantor  without  any  previous 
request  of  the  other  party,  and  in  his  absence,  for  no 
consideration  moving  between  them,  except  future  ad- 
vances to  be  made  to  the  principal  debtor,  the  guaranty 
is  in  legal  effect  an  offer  or  proposal  on  the  part  of  the 
guarantor,  needing  an  acceptance  by  the  other  party  to 
complete  the  contract." 

Counsel  for  appellant  urges  upon  our  attention,  with 
special  force,  the  cases  of  Davis  v.  Wells,  104  U.  S. 
159  (26  L.  Ed.  686),  and  United  States  Fidelity  Co.  v. 
Riefler,  239  U.  S.  17  (60  L.  Ed.  121,  36  Sup.  Ct.  Rep. 
12),  contending  that  they  support  the  theory  that  the 
instrument  in  question  is  a  requested  guaranty  which 
obviates  proof  of  acceptance  and  that  it  is  an  absolute 
guaranty  assuming  an  obligation  in  present  words  and, 
as  such,  requires  no  notice  of  acceptance.  The  first  of 
these  cases  is  an  action  upon  an  instrument  in  writing 
which  reads  thus : 

**For  and  in  consideration  of  one  dollar  to  us  in  hand 
paid  by  Wells,  Fargo  &  Co.,  (the  receipt  whereof  is 
hereby  acknowledged)  we  hereby  guarantee  unto  them, 
the  said  Wells,  Fargo  &  Co.,  unconditionally  and  at  all 
times,  any  indebtedness  of  Gordon  &  Co.,  etc.'' 

The  opinion  holds  that  the  acknowledgment  of  the 
receipt  of  one  dollar  is  conclusive  evidence  of  accept- 
ance. It  is  also  held  that  the  words  of  the  instrument 
which  we  have  italicized  constitutes  a  waiver  of  notice 
of  acceptance.  From  page  166  of  the  same  opinion  we 
quote  as  follows : 

* '  If  the  guaranty  is  made  at  the  request  of  the  guar- 
antee, it  then  becomes  the  answer  of  the  guarantor  to  a 
proposal  made  to  him,  and  its  delivery  to  or  for  the 
use  of  the  guarantee  completes  the  communication  be- 
tween them  and  constitutes  a  contract.'* 
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In  the  present  case,  however,  the  record  is  silent  as 
to  any  reqnest  made  to  the  defendant  by  plaintiffs  or 
any  communication  between  him  and  plaintiffs.  The 
request  was  made  to  the  debtor  and  the  writing  was  de- 
livered by  him  to  the  plaintiffs. 

The  case  of  the  United  States  Fidelity  etc.  Co.  v. 
Riefler,  239  U.  S.  17  (60  L.  Ed.  121,  36  Sup.  Ct.  Eep. 
12),  is  one  in  which  the  guaranty  was  an  indemnity 
bond,  under  seal,  and  the  opinion  holds  that  a  bond 
under  seal  carries  its  complete  obligation  with  the 
paper  and  if  it  is  in  fact  accepted  by  the  obligee,  notice 
of  such  acceptance  is  not  necessary.  It  is  urged  that 
the  son  in  delivering  the  guaranty  to  plaintiffs  acted 
as  the  agent  of  his  father.  There  is  nothing  in  the 
record  from  which  such  a  conclusion  can  be  reached. 
In  Dimcan  d  Shumate  v.  Heller,  13  S.  C.  94,  96,  de- 
fendant wrote  a  letter  to  a  creditor  of  his  sister  asking 
for  delay  in  enforcing  payment  of  her  debt  and  agree- 
ing to  see  that  the  debt  was  paid.  The  letter  was  de- 
livered to  the  creditor  by  the  sister  and  in  regard  to 
the  same  contention  the  court  there  says : 

'*It  is  argued  here  that  even  if  notice  to  the  appellant 
that  his  offer  to  guarantee  would  be  accepted,  was 
necessary,  that  such  notice  was  in  fact  given  to  the 
appellant  through  his  agent,  Elizabeth  Heller.  A 
sufficient  answer  to  this  is  that  there  is  no  evidence 
whatever  that  she  was  the  agent  for  the  appellant. 
The  mere  fact  that  she  carried  the  letter  to  the  plain- 
tiffs cannot  be  sufficient  to  make  her  the  agent  for  the 
appellant,  for  if  so,  in  most  if  not  all  cases  the  rule 
which  requires  notice  of  the  acceptance  of  the  guar- 
anty would  be  evaded,  as  the  principal  debtor  ordi- 
narily delivers  the  letter  of  guaranty  to  the  person  to 
whom  it  is  addressed,  and  he  of  course  knows  whether 
the  guaranty  is  accepted  and  acted  upon.  If,  there- 
fore, the  mere  fact  that  he  carries  the  letter  is  sufficient 
to  constitute  him  the  agent  of  the  guarantor,  so  that 
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his  knowledge  will  be  imputed  to  the  guarantor  also, 
then  the  rule  which  requires  notice  to  the  guarantor, 
and  which  is  solely  for  his  benefit,  so  as  to  enable  him 
to  take  such  steps  as  he  may  deem  necessary  to  indem- 
nify himself  against  the  risk  which  he  has  assumed, 
becomes  practically  nugatory/' 

We  conclude  that  the  judgment  of  nonsuit  was  prop- 
erly granted  and  is  therefore  affirmed. 

Affibmed.    Behsabinq  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bubnett 
and  Mb.  Justice  Habbis  concur. 


Argued  October  9,  reversed  and  remanded  October  23|  1917. 

STAMM  V.  WOOD.* 

(168  Pac.  69.) 

Estoppel — ^PleadlngB — Sufficiency. 

1.  In  an-  action  for  breach  of  marriage  promise,  a  plea  tliat  plain- 
tiff was  estopped  to  sue  because  defendant  and  another  woman  were 
engaged  to  plaintiff's  knowledge,  and  that  she  discussed  the  engage- 
ment with  defendant,  and  did  not  claim  an  engagement  with  him 
herself,  is  insufficient  to  raise  an  estoppel. 

[As  to  defenses  to  actions  for  breach  of  promise  to  marry,  see 
note  in  40  Am.  St.  Bep.  172.] 

Breach  of  Marriage  Promise— ISvideiiice — ^Aclmissibllity. 

2.  Statements  of  plaintiff  showing  her  knowledge  of  defendant's 
engagement  to  a  third  person,  though  insufficient  to  raise  an  estoppel 
against  her,  were  admissible  under  the  general  issue. 

Appeal  and  Error— Harmless  Error. 

3.  Striking  a  special  defense  based  on  estoppel  against  plaintiff  to 
sue  was  harmless,  where  the  evidence  relied  on  to  show  the  estoppel 
was  admitted,  and  defendant  had  the  full  benefit  thereof. 


*0n  right  to  prove  seduction  in  aggravation  of  damages  in  breach 
of  promise  case,  see  notes  in  4  L.  B,  A.  (N.  8.)  616;  36  L.  B.  A.  (N.  8.) 
S88.  Beportkb. 
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Pleading — Striking  PlMdings— Motion— Bnfllcieiicy. 

4.  A  motion  to  strike  a  pleading  on  the  ground  that  in  a  prior 
answer  a  demurrer  to  a  similar  defense  was  sustained  was  sulBeient 
to  present  the  ground  that  the  answer  was  frivolous  under  Section  76, 
L.  O.  L. 

Estoppel-— Pleading. 

5.  In  order  to  entitle  a  partj  to  a  suit  or  action  in  this  state  to 
rely  upon  an  estoppel  in  pais,  it  is  incumbent  upon  him  to  set  forth 
in  his  pleading  the  facts  constituting  such  bar  if  he  have  a  chance 
to  do  so;  but  where  no  opportunity  arises  to  plead  such  estoppel,  and. 
the  necessity  therefor  occurs  at  the  trial  on  the  admission  of  evidence, 
the  truth  of  the  plea  may  be  established  in  the  absence  of  any  aver- 
ment. 

Appeal  and  Error — ^Presmnptiona. 

6.  Where  evidence  touching  an  estoppel  in  pais  was  admitted  with- 
out pleading  such  facts,  and  the  bill  of  exceptions  fails  to  show  that 
no  evidence  justifying  an  instruction  based  on  the  estoppel  was  intro- 
duced, it  must  be  presumed  on  appeal  that  testimony  was  received 
authorizing  the  instruction. 

Breach  of  Marriage  Promiae— Estoppel  in  Pais. 

7.  If  the  acts  of  defendant  were  such  as  to  induce  the  plaintiff 
to  believe  that  there  was  an  engagement  between  them  to  marry,  and 
plaintiff  acted  on  that  belief,  and  defendant,  knowing  plaintiff  was 
acting  thereon,  continued  thereafter  to  act  in  a  manner  to  induce  such 
belief,  the  law  would  not  permit  defendant  to  deny  an  existence  of  the 
engagement. 

Breach  of  Marriage  Promise— Evidence  of  Promise — Sufficiency. 

8.  No  particular  words  are  necessary  to  give  rise  to  a  contract 
to  marry;  it  is  sufficient  that  the  minds  of  the  parties  have  met  and 
that  the  engagement  to  marry  is  mutually  agreed  on. 

Breach  of  Marriage  Promise — ^InstmctionB — ^Damages. 

9.  Instruction  that  if  the  promise  existed,  the  jury  should  assess 
damages  and  could  take  into  consideration  all  the  circumstances  in 
evidence,  while  subject  to  criticism  for  omission  of  the  words  "if 
any  have  been  suffered''  after  the  word  "damages,"  was  not  erroneous, 
as  it  properly  stated  the  elements  of  compensatory  damages. 

Trial— Instructions — Oircnmstantlal  Evidence. 

10.  In  action  for  breach  of  marriage  promise,  aggravated  by  seduc- 
tion, wherein  plaintiff  testified  to  a  definite  promise  to  marry,  and 
could  have  testified  directly  to  the  seduction,  but  did  not,  it  was  error 
to  instruct  that  as  to  the  latter,  it  could  be  proved  by  circumstantial 
evidence. 

Trial— InstmcticAS. 

11.  Under  Section  868,  subdivision  7,  L.  O.  L.,  the  court  should 
instruct  the  jury  that  if  weaker  and  less  satisfactory  evidence  is 
offered  when  it  appears  that  stronger  and  more  satisfactory  was  with- 
in the  power  of  the  party,  the  evidence  offered  should  be  viewed  with 
distrust. 
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Breach  of  Marriaffe  Promise — ^Instractlona. 

12.  In  action  for  breach  of  marriage  aggravated  by  seduction, 
where  plaintiff  testified  to  the  engagement  and  to  the  sexual  act,  she 
could  not  recover  without  testifying  that  such  act  was  permitted  be- 
cause of  or  in  reliance  upon  the  engagement  to  marry,  and  an  instruc- 
tion that  such  fact  might  be  inferred  was  error. 

Bvidence— IPresuxiiptlonf. 

13.  Under  Section  796,  L.  O.  L.,  an  inference  must  be  founded 
upon  a  fact  legally  proved,  and  not  upon  a  presumption. 

From  Multnomah :  Calvin  U.  Gantbnbbin,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Moobe. 

This  is  an  action  by  Daisy  Stamm  against  John  A. 
Wood  to  recover  damages  for  an  alleged  breach  of  a 
mutual  promise  of  marriage  and  for  seduction  averred 
to  have  been  brought  about  by  the  defendant  through 
the  plaintiff's  reliance  upon  such  promise. 

The  answer  denied  all  the  material  averments  of  the 
complaint,  and  for  a  further  defense  alleged,  in  effect, 
that  the  plaintiff  ought  not  to  be  permitted  to  say  that 
a  contract  of  marriage  was  ever  entered  into  by  the 
parties,  for  that  in  the  year  1912  the  defendant  and 
Myrtle  Roberts  mutually  engaged  to  marry,  the  cere- 
mony of  which  was  not  to  be  performed  until  after  the 
death  of  his  mother,  who  was  then  ill ;  that  during  his 
courtship  of  Miss  Roberts,  which  wooing  was  well 
known  to  the  plaintiff,  she  discussed  such  engagement 
with  him  and  other  members  of  his  family ;  that  at  no 
time  prior  to  the  commencement  of  this  action  did  the 
plaintiff  ever  claim  or  assert  that  she  was  engaged  to 
marry  him;  and  that  as  a  result  of  his  betrothal  he 
and  Miss  Roberts  were  married  July  15,  1915,  after 
the  death  of  his  mother.  The  answer  did  not  allege, 
however,  that  in  consummating  such  union  the  defend- 
ant relied  upon  the  plaintiff's  alleged  conduct,  that  he 
was  deceived  thereby,  or  that  in  consequence  thereof 
he  was  induced  to  assume  a  relation  which  he  would 
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not  otherwise  have  undertaken.  A  motion  was  sus- 
tained to  strike  out  the  further  defense  on  the  ground 
that  it  was  incompetent^  irrelevant,  and  immaterial, 
and  that  in  a  prior  answer  herein  a  demurrer  to  a  simi- 
lar defense  was  sustained.  The  cause  was  thereupon 
tried  resulting  in  a  verdict  and  judgment  for  the  plain- 
tiff in  the  sum  of  $3,000,  and  the  defendant  appeals. 

Bevebsed  and  Bemanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Cicero  M.  Idleman  and  Messrs.  Clark,  Skvlason  <& 
Clark,  with  oral  arg^uments  by  Mr.  Malcolm  H.  Clark 
and  Mr.  Idleman. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Elton  Watkins  and  Messrs.  Veazie,  McCourt  <& 
Veazie,  with  an  oral  argument  by  Mr.  Watkins. 

Mb.  Justice  Moore  delivered  the  opinion  of  the 
court. 

1.  It  is  contended  that  an  error  was  committed  in 
striking  out  the  separate  defense.  The  matter  thus  set 
forth  was  evidently  designed  as  a  bar  or  impediment 
raised  by  law  to  prevent  the  plaintiff  from  alleging  or 
denying  a  fact  in  consequence  of  her  own  previous  act, 
allegation,  or  denial  to  the  contrary.  The  facts  stated 
were  insufficient  for  the  purpose  contemplated.  Thus 
in  Haun  v.  Martin,  48  Or.  304  (8e  Pac.  371),  Mr.  Chief 
Justice  Bean^  discussing  this  subject,  says : 

"Where  an  estoppel  is  relied  upon,  the  facts  consti- 
tuting it  must  be  pleaded  with  particularity  and  pre- 
cision, and  it  must  be  alleged  that  the  party  setting  up 
the  estoppel  relied  upon  such  facts  believing  them  to 
be  true,  and  will  be  prejudiced  by  allowing  them  to  be 
disproved.  Nothing  can  be  supplied  by  inference  or 
intendment.'* 

M  Or.— la 
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To  the  same  effect  see,  also,  McGregor  v.  Oregon 
R.  &  N.  Co.,  50  Or.  527  (93  Pac.  465, 14  L.  R.  A.  (N.  S.) 
668);  Ashley  v.  Pick,  53  Or.  410  (100  Pac.  1103); 
Cooper  V.  Flesner,  24  Okl.  47  (103  Pac.  1016,  20 
Ann.  Gas.  29,  23  L.  E.  A.  (N.  S.)  1180).  A  text-writer 
in  commenting  upon  the  legal  postulate  now  under  con- 
sideration observes : 

"It  may  be  stated  as  a  general  rule  that  it  is  essen- 
tial to  the  application  of  the  principle  of  equitable 
estoppel  that  the  party  claiming  to  have  been  influ- 
enced by  the  conduct  or  declarations  of  another  to  his 
injury,  was  himself  not  only  destitute  of  knowledge  of 
the  state  of  the  facts,  but  was  also  destitute  of  any 
convenient  and  available  means  of  acquiring  such 
knowledge;  and  that,  where  the  facts  are  known  to 
both  parties,  or  both  have  the  same  means  of  ascertain- 
ing the  truth,  there  can  be  no  estoppel' ':  11  Am.  & 
Eng.  Enc.  Law  (2  ed.),  434.  See,  also,  upon  this  sub- 
ject 10  R.  C.  L.  696,  note  13,  and  cases  cited  thereunder. 

2.  It  will  be  remembered  that  the  answer  denied  any 
marriage  engagement  was  ever  entered  into  by  the 
parties.  If  such  a  contract  had  ever  been  consum- 
mated, the  parties  hereto  must  have  understood  the 
terms  of  the  agreement.  That  fact,  if  it  existed,  was, 
therefore,  known  to  both,  and  hence  no  estoppel  could 
arise  from  the  separate  defense  thus  set  forth.  Testi- 
mony offered  by  the  defendant,  however,  to  substan- 
tiate such  averments  was  received  without  objection. 
Thus  the  defendant  and  all  his  witnesses  who  were 
called  on  this  branch  of  the  case  minutely  detailed 
declarations  imputed  to  the  plaintiff  wherein  she  fre- 
quently referred  to  his  proposed  marriage  with  Miss 
Roberts  while  she,  a  music  teacher,  was  for  about  three 
years  the  companion  of  the  defendant's  mother.  Ad- 
dressing her  conversation  to  his  daughters  the  plain- 
tiff often  stated,  **You  will  have  Miss  Roberts  for  a 
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stepmother/'  At  a  fashionable  restaurant  in  Port- 
land, Oregon,  where  were  present  others  besides  the 
defendant,  Miss  Eoberts,  and  the  plaintiff,  the  latter  at 
a  dinner,  after  the  death  of  the  defendant's  mother, 
offered  a  toast  to  Mr.  Woods  and  his  contemplated 
bride.  Miss  Roberts,  wishing  them  much  happiness  in 
their  proposed  union.  Such  testimony,  though  not 
evidencing  an  estoppel  for  the  reason  hereinbefore 
stated,  was  properly  admissible  under  the  general  is- 
sue. 

**The  pleader,''  says  a  text-writer,  **is  not  confined, 
however,  to  mere  negative  proof  in  denial  of  the  facts 
stated  by  his  adversary,  but  he  may  give  evidence  of 
independent  facts  inconsistent  therewith  which  tend  to 
meet  and  break  down  the  cause  of  action  or  defense 
stated":  7  Standard  Enc.  of  Proced.  91. 

In  Tisddle  v.  Mitchell,  12  Tex.  68,  a  headnote  reads : 

"Under  the  general  denial,  it  seems,  the  defendant 
may  prove  a  settlement,  or  admissions  of  the  plaintiff, 
adverse  to  his  right  to  recover  in  whole  or  in  part. ' ' 

3.  The  defendant  thus  having  the  benefit  of  the  tes- 
timony tending  to  support  his  averments  of  an  estoppel 
suffered  no  prejudice  in  the  particular  specified,  and 
hence  in  striking  out  the  separate  defense  complained 
of  no  error  was  committed. 

4.  It  would  probably  have  been  more  compatible  with 
the  general  rules  of  practice  if  the  motion  to  strike  out 
the  separate  defense  had  stated  that  this  part  of  the 
answer  was  * 'frivolous":  Section  76,  L.  0.  L. ;  Bliss, 
Code  Plead.,  §  421.  In  Farris  v.  Hayes,  9  Or.  81,  87, 
it  is  said:  **A  pleading  that  is  but  a  repetition  of  a 
former  one  adjudged  insuflBcient  may  be  regarded  as 
frivolous."  It  will  be  kept  in  mind  that  one  of  the 
grounds  stated  in  the  motion  was  **that  in  a  prior  an- 
swer herein  a  demurrer  to  a  similar  defense  was  sub- 
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tained.  *  *    Such  assignment  was  equivalent  to  an  asser- 
tion that  the  separate  defense  was  frivolous. 

An  exception  having  been  taken  to  parts  of  the 
court's  charge  it  is  contended  that  an  error  was  com- 
mitted in  instructing  the  jury  as  follows : 

**If  you  find  from  the  evidence  that  the  acts  and 
declarations  of  the  defendant  were  such  as  to  induce 
the  plaintiff  to  believe  that  there  was  an  engagement 
between  plaintiff  and  defendant  to  marry,  and  that 
plaintiff  acted  on  that  belief,  and  you  further  find  that 
the  defendant  knowing  plaintiff  was  acting  on  such  be- 
lief, continued  thereafter  to  act  in  a  manner  to  induce 
the  same,  the  law  would  not,  in  such  case,  permit 
defendant  to  deny  that  the  engagement  existed;  in 
other  words,  if  the  parties  entered  into  a  contract  to 
marry,  and  one  of  them  did  not  intend  to  perform  the 
promise  when  it  was  made,  if  it  was  not  made  in  good 
faith,  and  the  other  party  made  the  promise  in  good 
faith,  and  in  reliance  upon  the  promise  made  that 
party  was  deceived  thereby,  this  want  of  good  faith  by 
one  party  would  not  prejudice  the  rights  of  the  inno- 
cent party,  nor  affect  the  validity  of  the  marriage 
contract.  * ' 

5.  It  is  argued  that  as  the  complaint  alleged  an  ex- 
press contract  of  marriage  and  averred  seduction  under 
the  promise  thereof  in  aggravation  of  damages,  and  as 
the  plaintiff  testified  that  the  defendant  requested  her 
to  marry  him,  to  which  solicitation  she  acceded  and 
thereupon  promised  to  marry  him,  the  engagement  was 
definite,  the  instruction  so  quoted  is  outside  the  issue 
and  predicated  upon  an  estoppel  which  was  not  set 
forth  by  the  plaintiff,  and  for  that  reason  the  part  of 
the  charge  so  challenged  constitutes  reversible  error. 
In  order  to  entitle  a  party  to  a  suit  or  action  in  this 
state  to  rely  upon  an  estoppel  in  pais  it  is  incumbent 
upon  him  to  set  forth  in  his  pleading  the  facts  consti- 
tuting such  bar  if  he  have  a  chance  to  do  so :  First  Nat. 
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Bank  v.  McDonald,  42  Or.  257  (70  Pac  901) ;  Union 
St.  Ry.  Co.  V.  First  Nat.  Bank,  42  Or.  606  (72  Pac. 
586,  73  Pac.  341) ;  Christian  v.  Eugene,  49  Or.  170  (89 
Pac.  419).  Where,  however,  no  opportunity  arises  to 
plead  such  estoppel,  and  the  necessity  therefor  occurs 
at  the  trial  of  a  cause  upon  the  admission  of  evidence, 
the  truth  of  such  plea  may  be  established  in  the  ab- 
sence of  any  averment  to  that  effect:  Morback  v. 
Totmg,  58  Or.  135  (113  Pac.  22) ;  West  Side  Lumber  & 
Shingle  Co.  v.  Herald,  64  Or.  210  (128  Pac  1006,  Ann. 
Gas.  1914D,  876) ;  Mascall  v.  Murray,  76  Or.  637  (149 
Pac.  517,  521). 

6,  7.  The  bill  of  exceptions  does  not  state  that  no  evi- 
dence was  offered  at  the  trial  tending  to  justify  the  giv- 
ing of  the  instruction  quoted.  In  the  absence  of  a 
showing  to  that  effect  it  will  be  taken  for  granted  that 
testimony  was  received  which  authorized  a  reliance 
upon  the  estoppel  in  pais  without  pleading  the  facts 
constituting  such  bar  and  sanctioned  the  giving  of  the 
part  of  the  charge  so  challenged.  If  testimony  was  re- 
ceived tending  to  show  that  one  of  the  parties,  without 
intending  to  keep  or  perform  his  engagement,  promised 
to  marry  the  other  in  order  to  secure  from  such  person 
some  favor  which  would  not  otherwise  have  been 
granted,  except  by  a  reliance  upon  such  promise,  he 
should  not  be  permitted  to  show  that  his  engagement 
was  not  made  in  good  faith  where  the  other  party  rely- 
ing thereon  was  deceived  thereby.  The  instruction 
was  a  proper  expression  of  the  law  applicable  to  the 
facts,  was  within  the  implied  issues,  and  no  error  was 
committed  in  giving  it. 

8.  It  is  maintained  that  an  error  was  conmiitted  in 
instructing  the  jury  as  follows : 

'*I  instruct  you  that  the  mutual  promises  of  a  man 
and  woman  to  marry  each  other,  where  they  are  each 
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of  marriageable  age  and  capacity,  constitutes  a  valid 
contract  to  marry.  No  particular  words  are  neces- 
sary to  give  rise  to  a  contract  to  marry ;  it  is  sufficient 
that  the  minds  of  the  parties  have  met,  and  that  the 
engagement  to  marry  is  mutually  agreed  on.  And  if 
you  find  from  the  evidence  in  this  case  that  plaintiff 
and  defendant  mutually  promised  and  agreed  to  marry 
each  other  as  alleged  in  plaintiff's  complaint,  and  that 
the  plaintiff  prior  to  the  commencement  of  this  action 
requested  defendant  to  marry  her,  and  offered  to 
marry  defendant  and  that  defendant  repudiated  his 
said  promise,  if  any,  to  marry  the  plaintiff,  and  re- 
fused to  marry  plaintiff,  and  notified  her  that  he  would 
not  marry  her  at  all  as  alleged,  then  you  should  find 
for  plaintiff  in  such  sum,  if  any,  as  you  find  she  has 
been  damaged  thereby.  *  * 

It  is  unnecessary  that  a  contract  of  marriage  should 
be  reduced  to  writing,  signed,  sealed,  witnessed,  or  ac- 
knowledged by  the  parties.  The  expression  used  in 
the  instruction,  ''No  particular  words  are  necessary 
to  give  rise  to  a  contract  to  marry ;  it  is  sufficient  that 
the  minds  of  the  parties  have  met,  and  that  the  engage- 
ment to  marry  is  mutually  agreed  on,*'  is  almost  a 
literal  excerpt  from  4  R.  C.  L.  145,  note  17,  where  is 
cited  the  case  of  Burnham  v.  Cornwell,  16  B.  Mon. 
(55  Ky.)  284  (63  Am.  Dec.  529,  537),  and  almost  the 
same  language  is  employed.  No  error  was  conunitted 
in  this  respect. 

9.  It  is  insisted  that  the  court  erred  in  giving  the 
following  instruction : 

**I  instruct  that  if  you  find  that  the  promise  of 
marriage  existed  that  it  will  then  become  your  duty  to 
assess  damages,  and  you  may  take  into  consideration 
in  assessing  the  damages,  all  the  circumstances  that 
have  been  laid  before  you  on  the  trial.  Consider  the 
parties,  their  ages,  their  standing  in  society,  their 
pecuniary  condition,  the  loss  which  the  plaintiff  sus- 
tains in  worldly  emoluments  by  the  breach  of  the  con- 
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tract,  the  injury  to  her  feelings,  her  prospects  in  life ; 
the  interruption  which  this  contract  of  marriage  has 
been,  if  any,  to  her  profession,  by  which  she  might 
have  changed  her  affairs,  all  these  circumstances  may 
be  taken  into  consideration  by  you.'* 

It  might  seem  that  by  the  failure  of  the  court  to  in- 
sert immediately  following  the  word  **  damages, '*  as 
thus  first  used,  the  clause,  **if  any  have  been  suffered,*' 
this  part  of  the  charge  was  subject  to  criticism.  In 
4  R.  C.  L.  155,  it  is  said : 

*'An  action  for  a  breach  of  a  contract  to  marry, 
though  in  form  an  action  of  assumpsit,  is  in  fact,  and 
always  has  been,  since  it  was  sustained  at  common 
law,  in  respect  to  the  question  of  damages,  really  in  the 
nature  of  an  action  for  tort.  * ' 

In  a  case  of  that  kind  evidence  of  a  breach  of  the  con- 
tract, without  any  proof  of  pecuniary  loss,  would  en- 
title the  injured  party  to  nominal  damages :  Glasscock 
V.  Shell,  57  Tex.  215,  224.  The  elements  of  compen- 
satory damages  as  thus  given  by  the  court  are  a  cor- 
rect enumeration  of  the  factors  to  be  considered  in 
computing  the  loss  suffered  by  the  injured  party  in 
such  case :  4  R.  C.  L.  156.  No  error  was  committed  in 
giving  this  part  of  the  charge. 

10.  It  is  claimed  an  error  was  committed  in  instruct- 
ing the  jury  as  follows : 

**You  are  further  instructed  that  in  this  case  it  is 
not  necessary  that  the  seduction  of  the  plaintiff  by  the 
defendant  be  directly  proven.  If  that  was  so,  it  would 
seldom  be  proved.  Positive  evidence  of  the  seduc- 
tion is  rarely  possible,  and  resort  may  be  had  to  cir- 
cumstantial evidence  from  which  the  seduction  may  be 
inferred,  if  you  find  from  the  evidence  in  this  case  that 
the  overt  act  is  inferable  from  the  circumstances 
proven  in  the  case.  There  must  be  evidence  of  such 
facts  and  circumstances,  times,  and  places,  and  asso- 
ciations together  that  would  naturally  lead  a  man  of 
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ordinary  care  and  prudence  to  the  conclusion  that  such 
parties  were  having  improper  sexual  relation. ' ' 

The  sentence  in  the  instruction  which  reads:  **If 
that  was  so,  it  would  seldom  be  proved,'*  is  argu- 
mentative, and  the  language  so  employed  is  to  be 
condemned :  Blashfield,  Instructions  to  Juries,  §  68. 
In  Carroll  v.  Grande  Ronde  Electric  Co.,  52  Or.  370,  374 
(97  Pac.  552),  it  was  held  that  an  instruction  objected 
to  on  that  gi'ound  was  not  subject  to  the  interpretation 
undertaken  to  be  placed  upon  it,  thus  showing  that  if 
the  language  used  had  been  polemical  the  part  of  the 
charge  would  have  been  considered  erroneous. 

A  part  of  this  charge  is  patterned  after  instruction 
that  was  given  in  Saxton  v.  Barber,  71  Or.  230  (139 
Pac.  334),  and  upheld  in  an  action  by  a  husband  against 
his  wife's  paramour  to  recover  damages  for  the 
alleged  alienation  of  her  affections,  the  complaint 
charging  adultery  as  a  means  of  accomplishing  the 
estrangement.  In  a  case  of  that  kind  it  may  safely  be 
assumed  that  the  guilty  parties  would,  as  witnesses, 
severally  deny  the  commission  of  any  overt  acts  as 
charged,  thereby  rendering  it  necessary  to  resort  to 
proof  of  circumstances  from  which  the  guilt  might 
reasonably  be  inferred.  In  the  case  at  bar,  however, 
there  was  no  occasion  to  have  recourse  to  such  in- 
direct method  of  substantiating  the  charge  of  seduc- 
tion, for  the  plaintiff  having  appeared  as  a  witness  in 
her  own  behalf  could  have  testified  directly  in  relation 
to  the  offense.  Though  a  different  conclusion  has 
been  reached  in  other  jurisdictions  ( Wrynn  v.  Downey, 
27  R.  I.  454  (63  Atl.  401,  114  Am.  St.  Eep.  63,  8  Ann. 
Gas.  912,  4  L.  R.  A.  (N.  S.)  615,  616),  it  has  been  held 
in  this  state  that  in  an  action  for  a  breach  of  promise 
evidence  of  seduction  under  the  promise  was  admis- 
sible in  aggravation  of  damages,  notwithstanding  our 
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statute.  Section  36  (L.  0.  L.),  gives  to  an  unmarried 
woman  over  21  years  of  age  a  right  of  action  for  her 
own  seduction :  Osmun  v.  Winters,  25  Or.  260  (35  Pac. 
250). 

In  such  case,  while  circumstantial  evidence  is  ad- 
missible to  corroborate  the  testimony  of  the  woman, 
she  should  in  an  action  of  this  kind,  if  appearing  as  a 
witness  in  her  own  behalf,  directly  testify  to  the  com- 
mission of  the  overt  act  alleged  as  an  aggravation  of 
damages,  and  positively  state  upon  oath  that  she 
yielded  her  virtue  to  the  man 's  enticement  to  have  un- 
lawful intercourse  with  him  while  relying  upon  his 
promise  of  marriage.  To  permit  her  to  testify  to  the 
act  of  sexual  connection  and  to  allow  the  jury  to  infer 
therefrom  that  the  loss  of  all  that  noble  women  hold 
dear  in  life  was  accomplished  by  reason  of  her  reliance 
upon  a  promise  of  marriage,  when  she  had  given  no 
testimony  to  that  effect,  might  tend  to  magnify  the 
offense  of  mere  fornication,  indulged  in  to  gratify 
mutual  passions,  to  the  graver  wrong  of  seduction 
where  she  was  the  reluctant  victim  of  his  rapacious 
lust. 

11.  It  is  incumbent  upon  a  court  to  instruct  the  jury : 

*  *  That  if  weaker  and  less  satisfactory  evidence  is  of- 
fered when  it  appears  that  stronger  and  more  satis- 
factory was  within  the  power  of  the  party,  the  evidence 
oflFered  should  be  viewed  with  distrust ' ' :  Section  868, 
subd.  7,  L.  0.  L. 

That  direction  in  a  case  of  this  kind  might  not  rem- 
edy  the  lack  of  proof  adverted  to,  for  there  being  no 
foundation  upon  which  the  circumstantial  corrobora- 
tive evidence  could  rest  or  to  which  it  could  relate,  the 
jury  who  are  the  sole  judges  of  the  effect  and  value  of 
the  evidence  received,  could  nevertheless  unjustly  put 
the  shadow  in  lieu  of  the  substance,  by  invoking  the 
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inference  of  seduction  from  testimony  showing  a  mere 
unlawful  intercourse. 

In  35  Cyc.  1319,  in  discussing  the  subject  of  a  civil 
action  to  recover  damages  for  an  alleged  seduction 
under  promise  of  marriage,  it  is  said:  '^ Where 
there  is  sufficient  evidence  in  the  case  to  support 
a  verdict  for  plaintiff  outside  of  her  testimony, 
the  judgment  will  not  be  disturbed,  although  plain- 
tiff may  be  shown  by  the  record  to  be  untruthful'* — 
citing  in  support  thereof  Harmon  v.  Donohoe,  153 
Mo.  263  (54  S.  W.  453).  In  that  case  the  answer 
affirmatively  alleged  sexual  intercourse  with  the  plain- 
tiff by  her  mutual  consent  and  not  under  promise  of 
marriage.  The  reply  was  a  general  denial.  From  the 
opinion  handed  down  therein  it  is  fairly  inferable 
that  the  plaintiff  testified  in  support  of  all  the  aver- 
ments of  her  complaint.  On  cross-examination,  how- 
ever, she  denied  testifying  before  the  grand  jury  of  an 
attempted  rape  upon  her  by  a  person  other  than  the 
defendant,  when  the  record  of  the  proceedings  before 
that  inquisitorial  body  and  the  testimony  of  the  pros- 
ecuting attorney  and  of  one  of  the  grand  jurors 
showed  she  did  so  testify.  In  referring  to  her  contra- 
dictory statements  made  under  oath,  Mr.  Justice 
Marshall,  at  page  269  of  the  opinion,  makes  the  fol- 
lowing comments : 

^*If  the  verdict  in  this  case  depended  wholly  upon 
the  testimony  of  the  plaintiff  herself,  we  should  feel 
justified  in  reversing  it  for  this  reason,  but  there  is 
abundant  testimony  in  this  case  outside  of  hers  upon 
which  to  support  the  verdict." 

It  will  thus  be  seen  that  the  rule  there  announced 
does  not  trench  upon  the  legal  principle  here  sought  to 
be  applied. 
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4  >  * 

In  35  Cyc.  1351,  the  author  alluding  to  the  prosecu- 
tion of  a  criminal  action  for  seduction,  says : 

' '  It  has  been  held  that  the  prosecutrix  cannot  testify 
to  the  motive  which  induced  her  to  submit  to  inter- 
course with  defendant,  but  the  better  opinion  is  to  the 
contrary.  Under  note  24,  see  the  cases  cited,  in  sup- 
port of  the  text. 

If  in  a  criminal  action  the  woman  alleged  to  have 
been  seduced  is  permitted  to  testify  at  the  defendant's 
trial  that  she  consented  to  the  unlawful  intercourse 
with  him  by  reason  of  persuasion,  solicitation,  prom- 
ises, bribes,  or  other  means  without  the  employment 
of  force,  and  thereby  be  allowed  to  augment  and  sub- 
stantiate the  gravity  of  the  offense  charged,  she  should 
in  a  civil  action  for  a  breach  of  promise  of  marriage 
when  seduction  is  alleged  be  required  to  state  upon 
oath  that  she  submitted  to  the  sexual  intercourse  while 
relying  upon  such  promise  before  she  is  entitled  to 
have  the  issue  of  aggravated  damages  submitted  to  the 
jury.  The  innate  chivalry  of  most  jurors  often 
prompts  them  to  find  in  favor  of  a  woman  in  an  action 
of  this  kind,  but  they  ought  not  to  base  the  measure 
and  recovery  of  damages  sustained  upon  evidence  of 
sexual  intercourse  alone,  when  she  has  not  testified 
that  her  consent  to  the  intercourse  was  induced  by  her 
reliance  upon  the  defendant's  promise  of  marriage. 
Upon  principle  such  rule  must  be  just :  otherwise  the 
door  would  be  opened  wide  for  the  allowance  of  dam- 
ages that  should  not  be  considered.  An  error  was 
committed  in  giving  the  instruction  last  quoted. 

12, 13.  It  is  asserted  that  an  error  was  committed 
in  charging  the  jury  as  follows : 

**In  the  present  case  the  plaintiff  testified  to  an 
engagement  to  marry,  and  also  testified  to  acts  of 
sexual  intercourse;  but  there  is  no  direct  evidence  in 
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the  case  that  the  plaintiff  consented  to  such  acts  of  in- 
tercourse, if  in  fact  they  occurred,  because  of  the  al- 
leged engagement  to  marry,  or  in  reliance  thereon.  I 
will  state,  however,  in  that  connection,  that  this  may, 
however,  be  inferred  by  you,  if  you  see  fit  to  do  so.'* 

In  4  E.  C.  L.,  at  page  160,  the  author  remarks : 

*  *  It  must  be  clearly  shown  that  the  seduction  was  ac- 
complished by  means  of  the  promise,  otherwise  dam- 
ages therefor  are  not  warranted. ' ' 

In  the  case  at  bar  the  plaintiff  knew  whether  or  not 
the  acts  of  illicit  intercourse  charged  in  the  complaint 
were  brought  about  by  the  defendant's  enticements 
and  whether  she  yielded  to  his  solicitations  while  rely- 
ing upon  his  alleged  promise  of  marriage.  The  de- 
fendant in  his  answer  and  as  a  witness  denied  that 
any  such  intercourse  was  indulged  in  by  him,  and  hence 
in  order  to  substantiate  the  charge  of  seduction  under 
promise  of  marriage  it  was  essential  that  the  plaintiff 
should  have  directly  testified  as  to  the  particular  acts 
now  complained  of  and  that  they  were  induced  by  her 
reliance  upon  his  promise. 

Any  other  conclusion,  where  the  man  has  not  ad- 
mitted the  seduction  under  promise  of  marriage  so  as 
to  render  evidence  thereof  admissible,  would  permit 
the  woman  in  an  action  of  this  kind  to  invoke  the  pre- 
sumption of  her  virtue  (35  Cyc.  1311),  and  without 
offering  any  testimony  tending  to  show  that  the  illicit 
intercourse  resulted  from  her  reliance  upon  the 
promise  of  marriage,  have  the  jury  infer  from  such 
presumption  that  the  sexual  intercourse  was  seduction 
and  not  fornication.  An  inference  must  be  founded 
upon  a  fact  legally  proved:  Section  796,  L.  0.  L. 
True,  a  presumption  is  a  species  of  indirect  evidence : 
Caraduc  v.  Schanen-Blair  Co.,  66  Or.  310  (133  Pac. 
636) ;  Ward  v.  Queen  City  Fire  Ins.  Co.,  69  Or.  347 
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(138  Pac.  1067).  The  fact  to  be  substantiated  by  a  pre- 
sumption, however,  is  admitted,  but  not  legally  proved, 
and  hence  an  inference  cannot  be  predicated  upon  a 
presumption :  10  E.  C.  L.  870.    It  is  there  said : 

**To  hold  that  a  fact  inferred  or  presumed  at  once 
becomes  an  established  fact  for  the  purpose  of  serving 
as  a  base  for  a  further  inference  or  presumption  would 
be  to  spin  out  the  chain  of  presumptions  into  the 
regions  of  the  barest  conjecture." 

No  motion  appears  to  have  been  made  to  have  the 
question  of  aggravation  of  damages  by  reason  of  the 
lack  of  proof  in  the  particular  specified  taken  from  the 
jury.  But  however  this  may  be,  it  is  believed  an  error 
was  also  committed  in  giving  the  instruction  last 
quoted.  A  consideration  of  the  other  errors  assigned 
has  not  been  deemed  essential  in  view  of  the  necessity 
for  a  retrial. 

For  the  errors  committed  in  giving  the  two  instruc- 
tions last  referred  to  the  judgment  is  reversed  and  a 
new  trial  ordered.  Ebversed  and  Remanded. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Bean  and 
Mb.  Justice  McCamant  concur. 


Submitted  on  briefs  October  18,  affirmed  October  23,  1917. 

SINNOTT  V.  INTERSTATE  CONTRACT  CO. 

(168  Pac.  81.) 

Oontracts— TJnamblgnoas  Written  Contract — Construction. 

1.  When  a  written  contract  is  clear  and  unambiguous,  there  is  no 
room  for  construction. 

Compromise  and  Settlement — ^Performance  of  Contract. 

2.  Where  plaintiflF  contracted  with  the  successor  of  his  employer, 
releasing  it  from  all  claims,  the  company  agreeing  to  employ  plaintiff 
at  a  salary  of  $75  a  month  for  at  least  a  year,  and  to  continue  to 
employ  him  thereafter  if  his  services  were  satisfactory,  also  agreeing 
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to  pay  plaintiff  the  aggregate  sum  of  $2,000,  the  agreement  specifying 
that  it  was  on  the  understanding  that  if,  at  the  expiration  of  the 
year's  employment,  or  at  any  time  thereafter,  the  employment  should 
be  terminated  by  action  of  either  party,  the  company  should  pay 
plaintiff  in  full  satisfaction  of  all  claims  under  the  contract  a  sum  to 
be  ascertained  by  deducting  from  the  aggregate  sum  of  $2,000  the 
amount  paid  or  accrued  as  wages,  plaintiff,  having  received  the  full 
$2,000  in  monthly  installments  as  wages,  and  having  voluntarily  quit 
the  employment,  was  entitled  to  nothing  more. 

From  Multnomah :  Robert  G.  Morrow,  Judge. 

Action  by  E.  W.  Sinnott  against  the  Interstate  Con- 
tract Company,  a  corporation.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appealed.  Submitted  on 
briefs  under  the  proviso  of  Supreme  Court  Rule  18: 
56  Or.  622  (117  Pac.  xi).    Affirmed. 

In  Banc.    Statement  by  Mr.  Justice  MoCamant. 

It  appears  that  on  March  30,  1911,  while  in  the 
employ  of  a  partnership  to  whose  business  the  defend- 
ant has  succeeded,  plaintiff  sustained  a  personal  in- 
jury. He  contended  that  his  employers  were  liable 
for  the  damages  sustained  by  him  and  they  disputed 
this  contention.  The  matter  was  adjusted  by  a  verbal 
agreement  whereby  defendant,  as  the  successor  to  the 
business,  paid  plaintiff  some  $90,  assumed  his  medical 
and  hospital  expenses  and  agreed  to  pay  the  further 
sum  of  $2,000,  all  in  consideration  of  a  full  release. 

Subsequently  and  on  July  1,  1911,  the  parties 
entered  into  a  written  agreement  reciting  the  foregoing 
facts.    The  agreement  then  provides : 

''Whereas,  It  is  now  deemed  of  advantage  to  both 
of  said  parties  that  a  contract  of  employment  by  said 
Company  of  said  Sinnott  be  entered  into  and  that  said 
former  agreement  be  altered  so  as  to  incorporate 
therein  this  agreement  of  employment  and  to  show 
the  further  agreement  that  the  said  $2,000.00  shall  be 
paid,  not  in  the  manner  above  named,  but  that  for  a 
period  of  at  least  one  year  from  date  hereof  the 
monthly  wage  paid  said  Sinnott  by  said  Company 
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for  said  employment  shall  be  credited  upon  said  ob- 
ligation of  said  Company  to  said  Sinnott  of  $2,000.00 
and  that  upon  the  termination  of  said  employment 
as  herein  provided  the  balance  then  unpaid  of  said 
$2,000.00  shall  be  due  and  payable  to  said  Sinnott; 
the  intention  being  that  the  measure  of  compensation 
for  said  injury  shall  remain  the  amount  as  heretofore 
agreed  but  that  the  manner  of  payment  shall  be  al- 
tered and  there  shall  be  added  to  said  former  agree- 
ment the  agreement  of  employment  aforesaid. 

**Now,  Therefore,  In  consideration  of  the  premises 
and  of  the  mutual  promises  and  agreements  of  the 
parties  hereto  hereinafter  contained,  the  parties  hereto 
agree  with  each  other  as  follows  : 

''First.  The  said  Company  agrees  that  it  will  as- 
sume and  pay  all  medical  and  hospital  expenses  to 
date  incurred  because  of  or  arising  out  of  said  injury 
as  per  bills  rendered  and  approved  by  said  Company, 
and  that  it  will  not  make  any  claim  or  demand  upon 
said  Sinnott  for  said  sum  of  $90.00  or  any  part 
thereof  heretofore  paid  by  said  Company  to  said  Sin- 
nott or  for  his  benefit,  and  that  said  Company  will  in 
addition  thereto  pay  to  said  Sinnott  the  aggregate 
sum  of  $2,000.00  at  the  times  and  in  the  manner  as 
hereinafter  set  out. 

''Second.  Said  company  agrees  to  continue  to 
employ  said  Sinnott  in  such  of  the  work  or  business 
of  said  Company  as  in  the  judgment  of  the  officers 
thereof  he  can  be  of  most  service,  for  a  compensation 
of  $65.00  per  month  to  date  hereof  and  of  $75.00  per 
calendar  month  hereafter  during  the  remainder  of  the 
life  of  this  contract,  said  employment  to  continue  for 
a  period  of  one  year  from  date  hereof,  and,  if  during 
said  year  said  Sinnott  shall  have  discharged  his  said 
duties  in  a  satisfactory  manner,  then  the  Company 
shall  continue  to  employ  him  as  long  as  said  Sinnott 
shall  perform  his  duties  faithfully  and  in  a  manner 
satisfactory  to  the  Company,  otherwise  the  Company 
shall  be  under  no  obligation  to  keep  him  in  its  employ 
after  the  expiration  of  said  contract  of  one  year,  pro- 
vided, however,  and  this  agreement  is  upon  this  ex- 
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press  understanding  that,  if  at  the  expiration  of  said 
year  or  at  any  time  thereafter  said  employment  shall 
be  terminated  by  action  of  either  party,  then  said 
Company  shall  pay  to  said  Sinnott  in  full  satisfaction 
of  all  claims  under  this  contract  a  sum  to  be  ascertained 
by  deducting  from  the  said  agreed  sum  of  $2,000.00 
the  amount  theretofore  paid  or  accrued  as  wages  under 
this  agreement. 

'*  Third.  It  is  agreed  between  the  parties  that  the 
Company  shall  at  its  own  expense  provide  board  and 
lodging  for  said  Sinnott  only  during  such  time  as  he 
shall  be  actually  performing  work  for  the  Company, 
but  during  such  time  as  he  shall  not  be  engaged  in  the 
Company's  work  he  shall  board  and  lodge  himself  at 
his  own  expense,  it  being  understood  that,  while  the 
Company  binds  itself  to  pay  said  Sinnott  during  the 
life  of  this  contract  a  monthly  compensation  of  $75.00 
for  each  calendar  month,  it  does  not  bind  itself  to  keep 
said  Sinnott  constantly  at  work,  but  may  avail  itself 
of  his  services  or  not  at  its  option  as  it  may  deem  the 
best  good  of  the  Company  requires. "       • 

The  fourth  paragraph  releases  defendant  and  its 
predecessors  from  all  claims  which  plaintiff  might 
otherwise  have  asserted  against  them  and  the  fifth 
paragraph  obligates  plaintiff  to  render  faithful  service 
so  long  as  he  is  in  defendant's  employ. 

Pursuant  to  this  contract  plaintiff  remained  in  de- 
fendant's employ  from  July  1, 1911,  to  April  22, 1914, 
at  which  date  he  voluntarily  quit.  During  the  period 
of  his  employment  defendant  paid  him  the  sum  of  $75 
a  month,  the  moneys  so  paid  aggregating  in  excess  of 
$2,000.  Plaintiff  claims  that  $900  only  of  the 
amount  so  paid  him  should  be  credited  on  his  claim 
for  $2,000  and  on  the  disallowance  of  this  claim 
by  the  defendant  he  brought  this  action.  The  con- 
troversy has  to  do  wholly  with  the  construction  of 
the  above  contract.  The  case  was  tried  by  the  lower 
court  without  the  intervention  of  a  jury.    The  court 
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found  the  facts  as  above  stated  and  set  forth  the  con- 
tract of  July  1,  1911,  in  the  findings.  The  legal  con- 
clusion was  that  plaintiff  was  entitled  to  nothing  fur- 
ther from  the  defendant  and  judgment  was  rendered 
accordingly.    Plaintiff  appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Logan  d  Smith. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Asher  <&  Johnstone. 

Mb.  Justice  McCamant  delivered  the  opinion  of  the 
court. 

1,2.  The  sole  question  presented  by  this  appeal  is 
whether  the  findings  support  the  judgment  of  the  lower 
court.  The  briefs  discuss  the  distinction  between  entire 
and  severable  contracts  and  that  between  penalties  and 
liquidated  damages.  We  do  not  find  it  necessary  to 
discuss  these  legal  principles.  When  a  written  con- 
tract is  clear  and  unambiguous  there  is  no  room  for 
construction.  We  can  see  no  escape  from  the  conclu- 
sions reached  by  the  lower  court  in  the  interpretation 
of  this  contract. 

Plaintiff  releases  defendant  and  its  predecessors 
from  all  claims  which  he  might  otherwise  have  asserted 
growing  out  of  his  personal  injury  and  plaintiff  agrees 
to  perform  to  the  best  of  his  ability  such  work  as  may 
be  assigned  to  him  by  the  defendant. 

Defendant  waives  any  claim  to  reimbursement  for 
the  $90  which  it  had  paid  plaintiff  and  assumes  the 
payment  of  his  medical  and  hospital  expenses.  De- 
fendant further  agrees  that  it  will  employ  plaintiff  at 
a  salary  of  $75  a  month  for  at  least  a  year  and  *4f 
during  said  year  said  Sinnott  shall  have  discharged  his 
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said  duties  in  a  satisfactory  manner,  then  the  company 
shall  continue  to  employ  him  as  long  as  said  Sinnott 
shall  perform  his  duties  faithfully  and  in  a  manner 
satisfactory  to  the  company.'*  Plaintiff's  injury  had 
necessitated  the  amputation  of  the  fingers  of  both 
hands.  The  agreement  suggests  a  doubt  on  the  part 
of  the  defendant  as  to  whether  plaintiff  could  render 
service  of  value  to  it  and  a  desire  on  plaintiff's  part 
to  demonstrate  that  notwithstanding  his  injury  he 
still  was  of  economic  value  in  the  world.  The  defend- 
ant bound  itself  to  give  him  permanent  employment 
if  he  should  render  satisfactory  service. 

The  agreement  of  the  defendant  for  the  payment  of 
the  $2,000  is  couched  in  the  following  language,  found 
in  the  first  and  second  paragraphs  of  the  contract : 

*  *  Said  Company  will  in  addition  thereto  pay  to  said 
Sinnott  the  aggregate  sum  of  $2,000.00  at  the  times  and 
in  the  manner  as  hereinafter  set  out.  *  * 

'*This  agreement  is  upon  this  express  understand- 
ing that,  if  at  the  expiration  of  said  year  or  at  any 
time  thereafter  said  employment  shall  be  terminated  by 
action  of  either  party,  then  said  Company  shall  pay  to 
said  Sinnott  in  full  satisfaction  of  all  claims  under  this 
contract  a  sum  to  be  ascertained  by  deducting  from 
the  said  agreed  sum  of  $2,000.00  the  amount  thereto- 
fore paid  or  accrued  as  wages  under  this  agreement. ' ' 

This  language  is  perfectly  clear.  Plaintiff  having 
received  the  full  $2,000  in  monthly  installments,  by  the 
terms  of  his  own  contract  was  entitled  to  nothing  more. 

If  defendant  had  discharged  plaintiff  while  the  lat- 
ter was  rendering  satisfactory  service,  defendant 
would  have  been  answerable  to  an  action  for  damages. 
When  plaintiff  abandoned  the  employment  of  his  own 
volition  after  receipt  of  the  entire  $2,000  stipulated 
for,  his  rights  under  the  contract  were  at  an  end. 

The  judgment  is  affirmed.  Affirmed. 
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Motion  to  dismiss  appeal  denied  September  19,  1916,  argued  on  the 
merits  Oetober  16,  affirmed  November  6,  1917. 

FLEMING  V.  GEELINGEE  MOTOE  CAE  CO.* 

(159  Pac.  1153;  168  Pati.  289.) 

Appeal  and  XSiror  —  Bond  —  Jnstiflcation  of  Snrefties  —  Time  to  File 
Transcript. 

1.  Section  550,  subd.  2,  L.  O.  L.,  allows  respondent  five  days  in 
which  to  except  to  the  sureties  on  appeal.  Subdivision  4  provides 
that  appeal  shall  be  deemed  perfected  on  expiration  of  time  allowed 
to  except  to  the  sureties,  or  from  their  justification.  Section  554 
provides  that  on  perfection  of  appeal,  appellant  shall,  within  30  days 
thereafter,  file  a  transcript.  Held,  that  where  by  agreement  plaintiff 
deposited  a  certain  sum  in  case  the  judgment  was  affirmed,  whereupon 
exceptions  to  the  sureties  were  waived,  it  constituted  a  justification, 
and  an  order,  extending  time  to  file  transcript,  made  within  30  days 
from  the  time  exceptions  to  the  sureties  were  overruled,  was  properly 
granted. 

ON  THE  MERITS. 

Evidence — Jndlcial  Kotice— Matter  of  Common  Knowledge — ^Economy 
In  Gasoline  Oonsumption. 

2.  It  is  a  matter  of  common  knowledge  that  economy  in  the  con- 
sumption of  gasoline  in  driving  motor  cars  is  largely  influenced  by 
the  ability  and  experience  of  the  chauffeur,  the  character  of  the  road 
traveled,  the  number  of  stops,  and  the  length  of  times  wherein  the 
engine  is  permitted  to  run  without  progression. 

[As  to  facta  of  which  courts  will  take  judicial  notice,  see  note 
in  124  Am.  St.  Bep.  20.] 

Bales— Misrepresentation  of  Existing  Matter— "Actionable  Frand." 

3.  The  seller  of  a  jitney  bus  was  not  guilty  of  actionable  fraud  by 
promising  the  buyer  that  if  his  venture  should  fail  to  be  a  financial 
success,  it  would  procure  contracts  from  individuals  and  firms  for  the 
profitable  use  of  the  car,  and  by  failing  to  fulfill  such  agreement, 
since  the  general  rule  is  that  to  constitute  actionable  fraud  there  must 
be  a  false  assertion,  in  regard  to  some  existing  matter,  whereby  a 
party  is  induced  to  part  with  )iis  money  or  property. 

Sales — ^Misrepresentation  on  Sale  of  Antomobile— Buyer's  Election  to 
Affirm. 

4.  Where  the  buyer  of  a  jitney  bus  discovered  the  falsity  of  all  of 
the  seller's  alleged  representations  within  the  first  two  weeks  of  his 
use  of  the  car,  but  took  no  action  in  regard  to  the  matter  until  after 
the  car's  attachment,  37  days  after  the  sale,  in  an  action  by  the  seller's 
assignee  seeking  to  recover  an  overdue  installment  of  the  unpaid 
purchase-money  note,  under  the  circumstances  the  buyer  elected  to 
affirm  the  contract  despite  any  fraud  on  the  seller's  part. 

*For  authorities  discussing  the  question  as  to  whether  future  prom- 
ise will  constitute  fraud,  see  notes  in  10  L.  Bb  A.  (N.  S.)  640;  24 
L.  B.  A.  (N.  S.)  735.  Bxportsk. 
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From  Multnomah :  John  P.  KavXnaugh,  Judge. 

Suit  by  J.  C.  Fleming  against  the  Gerlinger  Motor 
Car  Company  and  Seymour  H.  Bell.  Decree  dismis- 
sing the  suit,  and  plaintiff  appealed.  On  motion  to 
dismiss  the  appeal.    Motion  denied. 

Mr.  Maurice  Seitz  and  Mr.  Leon  W.  Behrman,  for 
the  motion. 

Mr.  Cicero  M.  Idleman,  contra. 

Opinion  Peb  Curiam. 

1.  A  judgment  dismissing  this  action  was  rendered 
February  4,  1916,  and  on  April  4th,  following,  the 
plaintiff  served  and  filed  a  notice  of  appeal  and  an 
undertaking  therefor.  The  defendant's  counsel  on 
April  17, 1916,  excepted  to  the  sufficiency  of  the  sureties 
on  the  undertaking,  which  exceptions  were  overruled 
on  the  27th  of  that  month.  The  trial  court  on  May  27, 
1916,  made  an  order  extending  the  time  to  June  3, 1916, 
in  which  to  file  a  transcript  in  this  court,  and  the  tran- 
script was  filed  within  the  time  so  limited.  The  de- 
fendant's counsel  moved  to  dismiss  the  appeal  on  the 
ground  that  jurisdiction  of  the  attempted  review  of 
the  judgment  had  been  lost  when  such  order  was  made. 
The  statute  declares  that  within  ten  days  from  the 
serving  of  a  notice  of  appeal  the  appellant  is  required 
to  serve  upon  the  adverse  party  and  file  an  undertak- 
ing on  appeal.  The  respondent  is  allowed  five  days 
after  the  service  of  the  undertaking  in  which  to  ex- 
cept to  the  sureties  thereon:  Section  550,  subd.  2, 
L.  0.  L. 

*'From  the  expiration  of  the  time  allowed  to  except 
to  the  sureties  in  the  undertaking,  or  from  the  justifica- 
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tion  thereof  if  excepted  to,  the  appeal  shall  be  deemed 
perfected  * ' :  Section  550,  subd.  4,  L.  0.  L. 

*'Upon  the  appeal  being  perfected,  the  appellant 
shall,  within  thirty  days  thereafter,  file  with  the  clerk 
of  the  appellate  court  a  transcript, ' '  etc. :  Section  554. 

It  appears  from  an  affidavit  filed  herein  that  by 
agreement  with  defendant's  counsel  the  plaintiff  de- 
posited with  the  clerk  of  the  trial  court  the  sum  of 
$100  as  costs  and  disbursements  in  case  the  judgment 
was  affirmed  on  appeal,  whereupon  the  exceptions  so 
interposed  were  waived.  This  procedure  was  equiva- 
lent to  a  justification  by  the  sureties,  and  the  order  of 
the  trial  court  extending  the  time  to  file  the  transcript, 
was  made  within  30  days  from  the  time  the  exceptions 
were  overruled,  and  while  that  court  had  jurisdiction 
of  the  cause. 

The  motion  to  dismiss  the  appeal  is  therefore  denied. 

Motion  Denied. 


Affirmed  November  6,  1917. 

On  the  Merits. 

(168  Pac.  289.) 

Department  1.    Statement  by  Mr.  Justice  Benson. 

This  is  a  suit  for  the  rescission  of  a  contract  for  the 
sale  of  an  auto  bus  based  upon  fraudulent  misrepresen- 
tations made  at  the  inception  of  the  agreement.  The 
allegations  of  the  complaint  are  substantially  these: 
About  February  23,  1915,  plaintiff  and  defendant  Ger- 
linger  Motor  Car  Company  were  negotiating  for  the 
purchase,  by  plaintiff,  of  a  Federal  auto  bus  at  which 
time  the  Car  Company  through  its  oflScers  and  agents 
wrongfully  and  fraudulently  represented  to  plaintiff, 
(1)  that  the  machine  was   especially   equipped   and 
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adapted  for  the  purpose  of  carrying  passengers 
through  and  over  the  streets  of  Portland;  (2)  that  it 
would  be  equipped  with  a  body  having  a  seating  ca- 
pacity of  twenty-four  passengers;  (3)  that  the  engine 
of  the  auto  bus,  in  its  usual  and  ordinary  operations, 
would  not  consume  to  exceed  one  gallon  of  gasoline 
for  each  twelve  miles  of  travel;  (4)  that  in  speed  it 
would  be  a  fair  competitor  of  the  street-cars  in  the 
City  of  Portland;  and  (5)  that  in  construction,  opera- 
tion and  equipment  it  was  peculiarly  and  especially 
adapted  to  the  purpose  of  carrying  passengers  with 
ease  and  comfort* through  the  streets  of  Portland.  It 
is  alleged  that  these  representations  were  made  by 
defendant  Gerlinger  Motor  Car  Company  for  the  pur- 
pose of  inducing  the  plaintiff  to  pay  to  it  the  sum  of 
$900,  and  to  execute  two  certain  written  instruments 
which  are  as  follows : 

** Exhibit  'A/ 
'^Gbbunger  Motor  Cab  Company. 

*' Portland,  Oregon,  Feb.  23, 1915. 

*  *  Obdeb. 

• 

**This  confirms  sale  made  this  date  by  the  Geblingbb 
MoTOB  Car  Company,  of  Portland,  Oregon,  to  J.  C. 
Fleming,  address,  925  Twelfth  St.,  City,  of  Federal 
Truck  with  jitney  body,  car  No.  2314,  motor  No.  13168. 
To  be  delivered.  Price  F.  0.  B.  Portland  with  cata- 
logue equipment $2595.00 

*' Extras:  headlights  in  lieu  of  side  lights,  at  cost. 

''Remarks:  Body  to  be  like  photos  of  Eichmond 
job  (24)  passenger;  colors  to  be  selected  later.  $5.00 
per  day,  payable  weekly,  8  per  cent  interest.  Total, 
$2595.00. 

''Receipt  is  hereby  acknowledged,  as  deposited  on 

this  order  of $900.00 

"Balance  due  on  delivery  of  car $1695.00 

"Terms  Cash. 
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'  *  Important. — ^It  is  understood  by  the  parties  hereto 
that  there  are  no  understandings  or  agreement,  verbal 
or  otherwise,  other  than  those  printed  or  written 
hereon. 

**  (Signed)  J.  C.  B^iBMiNo. 
*' Accepted:  Oerlingbr  Motor  Car  Company, 

**  Portland,  Oregon. 
**  (Signed)  E.  E.  Gerlinger,  Mgr. 

*  *  Salesman . ' ' 

'*ExHiBrr*B.' 
*' Portland,  Oregon,  March  9th,  1915. 
''$1695.00 

*'For  value  received,  I  promise  to  pay  to  Gerlinger 
Motor  Car  Company  or  order,  Sixteen  Hundred 
Ninety-five  and  00/100  Dollars,  in  Gold  Coin  of  the 
United  States  of  America,  with  interest  thereon  in  like 
Gold  Coin  at  the  rate  of  8  per  cent  per  annum  from 
date  until  paid,  payable  in  twelve  installments  of  not 
less  than  $150.00  in  any  one  payment,  together  with 
the  full  amount  of  interest  due  on  this  note  at  time  of 
payment  of  each  installment.  The  first  payment  to  be 
made  on  the  10th  day  of  April,  1915,  and  a  like  pay- 
ment on  the  tenth  day  of  each  month  and  thereafter, 
until  the  whole  sum,  principal  and  interest,  has  been 
paid ;  and  if  any  of  said  installments  are  not  so  paid, 
the  whole  sum  of  both  principal  and  interest  to  become 
immediately  due  and  collectible  at  the  option  of  the 
holder  hereof.  And  in  case  suit  or  action  is  instituted 
to  collect  this  note,  or  any  portion  thereof,  I  promise 
to  pay  such  additional  sum  as  the  court  may  adjudge 
reasonable  as  attorney's  fees  in  said  suit  or  action. 

**This  contract  is  given  upon  and  for  the  sole  con- 
sideration that  Gerlinger  Motor  Car  Company,  herein- 
after referred  to  as  the  second  party,  has  agreed  that 
upon  the  payment  of  the  sum  above  mentioned,  as 
above  set  forth,  time  being  of  the  essence  hereof,  the 
second  party  will  sell,  transfer  and  deliver  unto  the 
undersigned,  the  following  described  personal  prop- 
erty, to  wit : 
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/'One  (1)  Federal  Truck  No.  2314,  Motor  No.  13168 
with  24  passenger  bus  body,  which  said  property  has 
been  entrusted  to  the  care  of  the  undersigned.  It  is 
expressly  agreed  that  said  property  so  entrusted  is  the 
property  of  the  second  party  and  shall  remain  so  until 
the  second  party  shall  make  the  aforesaid  sale  and 
transfer,  after  all  payments  shall  have  been  made,  as 
above  provided.  The  undersigned  hereby  agrees  to 
keep  said  property  in  good  repair  and  condition,  and 
to  take  the  best  care  of  the  same,  keeping  it  insured  in 
favor  of  the  said  second  party,  or  its  assigns,  in  a  sum 
sufficient  to  cover  its  or  their  interest  therein  at  all 
times.  In  case  of  default  in  the  payment  of  any 
amount  due,  as  above  provided,  or  in  case  the  under- 
signed shall  part  with  the  possession  of  said  personal 
property,  the  said  second  party  or  its  assigns  shall 
have  the  right  at  it  or  their  option,  to  the  immediate 
possession  thereof,  and  to  retain  all  sums  previously 
paid,  as  the  agreed  and  reasonable  rental  for  the  use 
of  the  said  personal  property  by  the  undersigned,  and 
this  contract  shall  then  terminate  and  end  upon  the 
retaking  possession  of  the  said  personal  property  by 
the  said  second  party,  or  its  assigns.  It  is,  however, 
understood  that  upon  the  failure  of  the  undersigned 
to  make  said  payments  promptly,  as  hereinabove  pro- 
vided, the  second  party  or  its  assigns  shall  have  the 
option  as  to  whether  it  or  they  shall  receive  back  said 
personal  property,  and  shall  have  the  right  and  power 
to  determine  whether  it  or  they  shall  insist  upon  the 
payment  of  the  full  sum,  as  hereinbefore  provided, 
and  to  decline  to  receive  back  said  personal  property, 
in  which  the  undersigned  is  to  be  liable  for  the  full 
sum  hereinabove  agreed  to  be  paid. 

*' (Signed)  J.  C.  Fleming. 

**No.  449.    Due . 

*  *  Gerlinger  Motor  Car  Company, 

**E.  E.  Gerlinger,  Gen.  Manager. 

'*For  value  received,  I  hereby  guarantee  the  pay- 
ment of  the  within  note  at  maturity,  or  any  time  there- 
after, with  interest  at  8  per  cent  per  annum  until  paid, 
and  hereby  waive  demand,  protest  and  notice  of  non- 
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payment  and  consent  that  the  payment  of  this  note 
may  be  extended  from  time  to  time  without  affecting 
my  liability  thereon,  and  I  hereby  sell,  assign,  trans- 
fer and  set  over  nnto  Seymour  H.  Bell  all  my  right, 
title  and  interest  in  and  to  the  within  contract  and  the 
property  therein  described. 

**  (Signed)  Gebungeb  Motob  Cab  Company, 

*'E.  E.  Geblingeb,  Gen.  Mgr.'* 

It  is  then  asserted  that  these  representations  were 
false  and  fraudulent  and  known  to  the  defendant  to  be 
so ;  that  plaintiff  was  totally  ignorant  of  all  the  details 
in  regard  to  which  these  representations  were  made 
and  so  informed  defendant ;  that  he  believed  and  relied 
upon  such  statements^  paid  the  Gerlinger  Motor  Car 
Company  $900,  and  signed  the  two  instruments  herein 
set  out.  It  is  then  alleged  that  the  machine  is  not  es- 
pecially equipped  or  built  for  carrying  passengers; 
but  is  especially  built  and  equipped  for  carrying 
freight ;  that  it  will  not  seat  more  than  22  passengers ; 
that  a  gallon  of  gasoline  will  not  avail  to  run  the  car 
more  than  seven  miles ;  that  it  will  not  make  sufficient 
speed  to  drive  it  more  than  12  or  15  miles  anliour,  and 
is  not  a  competitor  of  the  street-cars  of  Portland ;  that 
it  is  not  adapted  to  carry  passengers  through  the 
streets  of  Portland  with  comfort,  because  it  jolts  and 
jars  them  to  such  an  extent  that  they  will  not  ride  in  it. 
It  is  then  alleged  that  plaintiff  has  faithfully  tried  to 
use  the  car  successfully  for  carrying  passengers 
through  the  streets  of  Portland,  but  for  the  reasons  set 
out,  has  been  unable  to  make  it  pay  and  has  operated 
the  car  at  a  loss.  Upon  information  and  belief  he 
avers  that  Exhibit  **B'*  has  been  transferred  to  de- 
fendant Bell,  who  is  not  a  holder  in  due  course  and 
that  the  transfer  was  made  for  the  purpose  of  defraud- 
ing plaintiff.    Then,   after  reciting  his   ability  as  a 
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wage  earner,  and  the  damages  resulting  from  bis  loss 
of  time,  plaintiff  alleges  a  tender  of  return  of  the  ear 
in  this  language : 

*  *  That  the  said  auto  bus  so  contracted  to  bim  by  the 
defendant  Gerlinger  Motor  Car  Company  as  herein- 
above mentioned  is  useless  and  of  no  value  for  the 
purpose  for  which  it  was  sold  to  this  plaintiff,  and 
hereby  tenders  it  back  at  this  time  and  offers  its  re- 
turn to  the  defendant  Gerlinger  Motor  Car  Company, 
clear  of  all  incumbrances  so  far  as  this  plaintiff  is  con- 
cerned, excepting  that  the  said  Seymour  H.  Bell  who 
claims  to  be  the  owner  of  Exhibit  *  B '  has  brought  an 
action  upon  the  sanie  against  this  plaintiff  and  attached 
the  said  auto  bus.'* 

The  prayer  is  for  a  judgment  and  decree  canceling 
both  of  the  written  instruments,  a  recovery  of  the  $900 
paid  by  plaintiff,  and  special  damages  in  the  sum  of 
$1,090  for  time  lost  by  plaintiff  while  operating  the 
car. 

The  answer  denies  the  allegations  of  misrepresenta- 
tion and  fraud  and  affirmatively  pleads  the  contract  of 
sale,  and  full  performance  on  their  part.  Therein  it 
is  also  alleged  that  the  plaintiff  himself  contracted  for 
the  body  which  was  built  upon  the  car  and,  in  person, 
directed  its  construction. 

The  reply  denies  the  affirmative  matter  in  the  an- 
swer. A  trial  being  had  there  was  a  decree  for 
defendants,  from  which  plaintiff  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Cicero  M.  Idleman. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Mcmrice  W.  Seitz. 


Nov.  1917.]     Fleming  v.  Geblinger  Motor  Cab  Co.        203 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

2.  This  is  a  case  wherein  the  problem  involved  is  to 
determine  the  weight  of  the  evidence,  and  decide 
whether  the  trial  court  erred  in  the  findings  of  fact. 
From  a  reading  of  the  transcript  it  appears  that  the 
plaintiff  went  to  the  business  house  of  the  Gerlinger 
Motor  Car  Company,  having  in  mind  the  purpose  of 
buying  a  motor  car  of  suitable  size  and  equipment  to 
carry  on  a  jitney  business  in  the  City  of  Portland. 
He  was  shown  the  chassis  of  a  Federal  motor  truck 
with  a  rated  carrying  capacity  of  one  and  one  half 
tons.  The  evidence  is  conflicting  as  to  what  was  said 
by  Hayes,  the  salesman,  but  out  of  it  all,  when  sifted, 
we  find  plaintiff  insisting  that  Hayes  said  **that 
would  make  an  ideal  bus,  would  be  the  best  bus  in  the 
city  and  go  by  the  street-cars,  and  had  all  kinds  of 
power.*'  On  the  contrary  Hayes  denies  making  such 
statements  and  says  he  told  Fleming  that  it  had  been 
used  for  that  purpose  and  that  he  knew  it  would  make 
a  good  jitney  bus.  The  evidence  discloses  that  such 
trucks  with  suitable  bodies  are  in  use  in  considerable 
numbers  in  Portland  and  in  other  cities  for  the  same 
purpose,  and  witnesses  owning  and  using  them  for  jit- 
neys testified  to  their  adaptability  and  sufficiency  for 
such  use.  We  again  find  a  conflict  regarding  the 
speed  of  the  car  as  a  factor  in  making  it  a  fair  com- 
petitor of  the  street-cars,  but  we  think  that  the  weight 
of  the  evidence  tends  to  establish  the  fact  that  the  car 
made  practically  the  same  schedule  time  as  that  made 
by  the  street-cars  on  the  same  run.  Regarding  the 
amount  of  gasoline  required  in  accomplishing  the 
mileage,  there  is  not  sufficient  evidence  in  the  record 
to  enable  any  court  to  determine  the  fact.    The  plain- 
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tiff  testified,  giving  the  distance  between  his  terminal 
points,  the  number  of  round  trips  made  in  a  day,  from 
which  data  he  arrived  at  the  conclusion  that  the  car 
would  run  a  little  over  8  miles  upon  a  gallon.  Our 
own  computation  from  his  data  gives  a  result  of  about 
91/^  miles  to  the  gallon,  but,  after  all,  the  figures  are 
of  slight  value,  since  it  is  a  matter  of  common  knowl- 
edge that  economy  in  the  consumption  of  gasoline  in 
driving  motor  cars  is  largely  influenced  by  the  ability 
and  experience  of  the  chauffeur,  by  the  character  of  the 
road  traveled,  by  the  number  of  stops,  and  by  the 
length  of  the  timqs  in  which  the  engine  is  permitted  to 
run  without  progression.  Upon  none  of  these  ele- 
ments is  any  light  thrown  by  the  evidence  and  conse- 
quently the  plaintiff  has  failed  to  establish  his  conten- 
tion. Eeferring  now  to  the  alleged  representation 
that  the  body  of  the  car  should  have  a  seating  capacity 
of  24  passengers  and  that  in  fact  it  would  seat  no  more 
than  22,  we  think  the  evidence  clearly  establishes  the 
fact  that  the  plaintiff  himself  selected  the  style  an3 
dimensions  of  the  body  to  be  installed  upon  the  chassis, 
and  that  he  frequently  inspected  it  during  the  process 
of  construction.  We  are  also  convinced  by  the  evi- 
dence that  it  did  as  a  matter  of  fact  have  a  seating 
capacity  of  24  passengers. 

3.  Eespecting  the  contention  that  the  defendant  Ger- 
linger  Motor  Car  Company  promised  that  in  the  event 
that  the  venture  should  fail  to  be  a  financial  success  it 
would  then  procure  for  the  plaintiff  contracts  from 
individuals  and  firms  for  the  profitable  use  of  the  car, 
and  that  it  failed  to  fulfill  such  an  agreement,  it  may 
be  said  that  the  general  rule  is  well  established  that, 
to  constitute  actionable  fraud,  there  must  be  a  false 
assertion  in  regard  to  some  existing  matter  by  which 
a  party  is  induced  to  part  with  his  money  or  property. 
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Some  courts,  however,  have  made  an  apparent  excep- 
tion to  this  rule  in  cases  where  the  promise  of  future 
action  is  made  with  an  intent  existing  at  the  time  when 
the  promise  is  made,  not  to  perform  the  same :  Cerny 
V.  Paxton  (&  Gallagher  Co.,  78  Neb.  134  (110  N.  W.  882, 
10  L.  B.  A.  (N.  S.)  640).  But,  even  if  we  accept  this 
doctrine,  it  can  be  of  no  avail  here,  for  the  reason  that 
the  allegation  of  the  complaint  is  not  sufficient  to  bring 
the  case  within  such  exception. 

4.  In  addition  to  what  has  been  said  thus  far,  it  may 
be  said  that  the  plaintiff  kept  the  car  and  used  it  for  37 
days  and  was  using  it  when  it  was  attached  in  an  action 
by  defendant  Bell  in  which  he  sought  to  recover  an 
overdue  installment  of  the  unpaid  note  in  controversy. 
That  action  has  been  tried,  but  as  yet  there  has  been 
no  entry  of  judgment.  It  appears  that  plaintiff  dis- 
covered the  falsity  of  all  of  the  alleged  representations 
within  the  first  two  weeks  of  such  use,  but  took  no  ac- 
tion in  regard  to  the  matter  until  after  the  attachment 
of  the  car.  Under  these  circumstances,  even  if  he  had 
established  the  truth  of  the  allegations  of  his  com- 
plaint, it  might  well  be  said  that  he  had  elected  to 
affirm  the  contract. 

The  decree  of  the  trial  court  is  therefore  affirmed. 

Affirmed. 

Mb.  Chbef  Justice  McBridb,  Mb.  Justice  Bubnbtt 
and  Mb.  Justice  Habbis,  concur. 
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Appeal  diflmiBsed  September  11,  rehearing  denied  October  16,  motion  i 

to  recall  mandate  denied  November  6,  1917.  } 

PORTLAND  &  0.  C.  EY.  CO.  v.  DOYLE. 

(167  Pac.  270;  168  Pac.  291.) 

Appeal  and  Error — Seview — Questions  Presented. 

1.  The  entry  of  judgment  on  plaintiff's  taking  a  volantary  nonsuit 
made  no  provision  for  costs  and  disbursements.  Defendants'  motion 
for  costs  and  disbursements,  including  the  attorney's  fee  provided  for 
in  Laws  of  1913,  p.  81,  was  granted  with  the  exception  of  the  fee, 
whereupon  defendants  filed  a  notice  of  appeal,  which,  after  setting  out  .* 
the  original  judgment  entry,  recited  that  defendants  appealed  from 

80  much  of  the  judgment  as  failed  to  allow  them  costs  provided  for 
by  statute.  Held,  that  the  appeal  did  not  present  for  review  the  ques- 
tion of  the  denial  of  the  attorney's  fee  provided  for  by  Laws  of  1913. 

Judgment — ^Nonsuit — Becitals. 

2.  As  Section  184,  L.  O.  L.,  declares  that  a  judgment  of  nonsuit 
shall  not  bar  another  action  for  the  same  cause,  the  recitals  in  the 
judgment  entry  on  motion  for  nonsuit  that  the  dismissal  was  without 
prejudice  is  surplusage  and  is  no  ground  for  objection  on  appeaL 

ON  MOTION  TO  RECALL  MANDATE. 

Costs— Dismissal  of  Appeal — 'Treyaillng  Party.** 

3.  When  a  respondent  is  brought  into  the  Supreme  Court  by  an 
appellant,  and  the  appeal  is  dismissed  on  respondent's  motion  for  the 
court's  lack  of  jurisdiction  to  hear  the  appeal  on  its  merits,  respond- 
ent is  the  "prevailing  party,"  within  Sections  565,  566,  L.  O.  L., 
allowing  $15  costs  to  the  prevailing  party  on  appeal  in  the  Supreme 
Court,  and  allowing  and  defining  necessary  disbursements. 

From  Multnomah :  William  N.  Gatens,  Judge. 

This  is  an  action  by  the  Portland  and  Oregon  City 
Eailway  Company,  a  corporation,  against  J.  W.  Doyle, 
M.  J.  Doyle  and  L.  J.  Doyle  to  condemn  real  property 
for  railroad  purposes.  From  a  voluntary  judgment 
of  nonsuit  the  defendants  attempt  to  appeal.  Re- 
spondent moves  to  dismiss  the  appeaL  Motion  allowed 
and  appeal  dismissed. 

Mr.  Julius  N.  Hart,  for  the  motion* 

Mr.  Frcmcis  D.  Chamberlain,  contra. 
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In  Banc.  Mb.  Jubtige  Benson  delivered  the  opinion 
of  the  court. 

1.  Plaintiff  began  this  action  to  condemn  real  prop- 
erty for  railroad  purposes.  Upon  the  trial  the  court 
excluded  certain  evidence  offered  by  plaintiff,  which 
was  deemed  vital  to  the  case,  whereupon  plaintiff  asked 
for  a  voluntary  nonsuit,  which  was  granted  by  the  court 
without  objection  from  defendants.  The  entry  of  such 
judgment  was  made  on  February  23,  1917,  such  entry 
being  silent  as  to  costs  and  disbursements.  On  Febru- 
ary 27, 1917,  defendants  filed  a  motion  asking  judgment 
for  their  costs  and  disbursements,  including  the  attor- 
ney fee  provided  in  Chapter  49,  page  81,  Laws  1913.  A 
hearing  was  had  upon  the  motion  and  on  April  13th,  the 
court  entered  a  judgment  in  favor  of  defendants  for 
their  costs  and  disbursements,  with  the  exception  of 
the  attorney  fee.  On  the  eighteenth  day  of  April,  1917, 
defendants  filed  their  notice  of  appeal,  which  sets  out 
the  original  judgment  entry  of  February  23d,  in  full, 
and  concludes  as  follows : 

''Said  defendants  appeal  from  so  much  of  said  or- 
der and  judgment  as  fails  to  give  defendants  their 
costs,  disbursements  and  the  statutory  attorney  fee 
provided  for  in  Section  6868,  Lord's  Oregon  Laws,  as 
amended  by  the  session  laws  of  the  State  of  Oregon 
for  1913,  page  81 ;  and  defendants  further  appeal  from 
so  much  of  said  order  as  provides  for  dismissal  of  said 
action  without  prejudice." 

It  will  be  observed  that  the  appeal  is  not  taken  from 
the  supplemental  judgment  for  costs  and  disburse- 
ments, but  from  the  original  judgment  entry  of  Febru- 
ary 23d.  If  defendants  were  not  satisfied  with  the 
judgment  subsequently  entered  for  costs  and  disburse- 
ments, they  should  have  appealed  from  that  order.  The 
attorney  fee  for  which  defendants  contend  is  made 
a  part  of  the  costs  and  disbursements  by  the  statute 
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and,  since  that  subject  is  not  presented  by  this  appeal, 
it  cannot  be  considered. 

2.  The  other  portion  of  the  judgment  appealed  from 
is  the  statement  in  the  judgment  entry  that  the  dis- 
missal of  the  action  is  *' without  prejudice.'* 

Section  184,  L.  0.  L,  reads  thus : 

* '  When  a  judgment  of  nonsuit  is  given,  the  action  is 
dismissed ;  but  such  judgment  shaU  not  have  the  effect 
to  bar  another  action  for  the  same  cause. ' ' 

The  words  ** without  prejudice"  are  therefore  sur- 
plusage, having  no  legal  effect,  and  an  appeal  upon 
that  ground  is  frivolous. 

The  appeal  is  dismissed. 

Motion  Allowed  and  Appeal  Dismissed. 


Denied  November  6, 1917. 

Motion  to  Becall  Mandate. 

(168  Pac.  291.) 

In  Banc.    Statement  Peb  Curiam. 

For  reasons  stated  in  an  opinion  reported  in  167 
Pac.  270,  the  appeal  prosecuted  by  the  defendants  was 
dismissed  and  it  was  ordered  that  the  respondent  re- 
cover from  the  appellants  and  the  surety,  who  signed 
the  undertaking  on  appeal,  costs  and  disbursements 
in  this  court.  The  plaintiff  filed  a  cost  bill  claiming 
$10  as  the  fee  paid  to  our  clerk,  $15  statutory  attor- 
ney's fee  and  $15  cost  of  printing  brief.  The  last- 
mentioned  item  was  disallowed  and  the  costs  and  dis- 
bursements were  taxed  at  $25 ;  and  when  our  mandate 
was  issued  it  directed  that  plaintiff  have  judgment  for 
$25  as  costs  and  disbursements  incurred  in  this  court. 
The  defendants  are  now  attempting  to  secure  an  order 
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recalling  the  mandate  on  the  theory  that  we  had  no 
jurisdiction  to  allow  costs  and  disbursements  since 
we  lacked  jurisdiction  to  hear  the  appeal  on  its  merits. 

Motion  Denied.' 

Mr.  Francis  D.  Chamherlain,  for  the  motion. 

Mr.  Julius  N.  Hart,  contra. 

Opinion  Pbb  Cubiam. 

3.  A  party  wishing  to  appeal  must  give  notice  of  an 
appeal  and  then  serve  and  file  an  undertaking.  The 
appellant  agrees  in  the  undertaking  to  pay  '*all  dam- 
ages, costs  and  disbursements  which  may  be  awarded 
against  him  on  the  appeal^' :  Section  551,  L.  0.  L.  The 
adverse  party  has  five  days  after  service  of  the  under- 
taking within  which  to  except  to  the  suflSciency  of  the 
sureties  in  the  undertaking  and  from  the  expiration 
of  the  time  allowed  to  except  to  the  sureties  *Hhe  ap- 
peal shall  be  deemed  perfected'*:  Section  550,  L.  0.  L., 
amended  by  Chapter  319,  Laws  1913.  The  appellants 
gave  a  notice  of  appeal,  served  and  filed  an  undertak- 
ing, prepared  and  filed  the  technical  transcript  to- 
gether with  an  abstract  as  provided  by  Section  554, 
L.  0.  L.,  as  amended  by  Chapter  320,  Laws  1913,  and 
prepared  and  filed  a  printed  brief. 

The  appellants  took  or  at  least  attempted  to  take 
all  the  formal  steps  necessary  for  an  appeal.  They 
brought  the  respondent  to  this  court  and  when  brought 
here  the  respondent  moved  for  a  dismissal  of  the 
appeal.  It  was  necessary  for  the  respondent  to  pay 
the  fee  required  by  statute  because  had  it  not  done  so 
it  could  not  have  filed  the  motion  nor  been  heard.  In 
the  very  nature  of  things  we  had  the  power  to  decide 
the  motion,  because  until  a  decision  there  could  be  no 
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authoritative  adjudication.  Although  the  appeal  ter- 
minated in  a  decision  that  we  lacked  jurisdiction  to 
hear  the  cause  on  the  merits  the  very  act  of  deciding 
.  the  motion  was  equivalent  to  a  determination  that  we 
possessed  the  power  to  decide  the  motion  and  there- 
fore to  the  extent  that  we  had  power  to  decide  the 
motion  we  had  jurisdiction  to  dispose  of  the  appeal. 
Granting  the  motion  to  dismiss  made  the  respondent 
the  prevailing  party  on  the  appeal  and-it  was  properly 
allowed  $15  costs  and  the  necessary  disbursements 
as  provided  by  Sections  565  and  566,  L.  0.  L.  While 
we  are  aware  of  the  sharp  conflict  between  the  prece- 
dents in  other  jurisdictions  we  think  that  the  language 
of  our  statutes  contemplates  that  when  a  respondent 
is  brought  here  by  an  appellant  and  the  appeal  is  dis- 
missed on  the  motion  of  the  respondent  the  latter  is 
*Hhe  prevailing  party '^  within  the  meaning  of  Section 
565,  L.  0.  L.  The  motion  to  recall  the  mandate  is 
denied.  Motion  Denied. 


Argued  September  20;  r^ersed  September  25,  rehearing  denied  November 

6,  1917. 

HEIDEL  V.  SHUTE. 

(167  Pac.  586;  168  Pae.  298.) 

Equity— Cro08-bm — ^Matters  of  Defense. 

1.  The  cross-bill  of  H.  against  8.,  in  action  bj  S.  to  recover  for 
advances  for  payment  of  land  made  by  8.  under  agreement  of  H.  to 
repay  half  of  them,  states  matters  of  defense,  entitling  H.  to  equi- 
table relief,  and  not  of  mere  counterclaim;  it  averring  the  money  ad- 
vanced was  to  be  repaid  out  of  the  profite  from  resale  of  the  land; 
that  it  had  been  resold,  and  the  proceeds  received  and  disposed  of  by 
8.,  who  has  refused  to  account  therefor;  that  H.  does  not  know  what 
the  profits  are,  and  cannot  know  what,  if  anything,  is  still  due  8.  on 
his  advances;  and  asking  for  an  accounting. 

[As  to  nature  and  objects  of  eroes-bills,  see  note  in  83  Am.  Dec. 
251.] 
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Accoimt — Oomplalnt— Demand. 

2.  Averment  of  the  complaint  that  defendant  has  at  all  times  re- 
fused to  render  to  plaintiff  a  statement  of  account  implies  a  previous 
demand,  and  is  equivalent  to  an  allegation  of  d'emand  and  rezusaL 

ON  PETITION  FOB  REHEARING. 

Appeal  and  Error — ^Presimiptlciis — ^Demurrer— Admission. 

3.  Where  the  decree  appealed  from  involves  only  the  eross-bill,  a 
demurrer  to  the  cross-bill,  and  a  ruling  sustaining  the  demurrer,  it 
must  be  assumed  on  appeal  that  the  cross-bill  correctly  states  the  facts. 

Eqnit7— C^08B-bill — ^Matten  of  Defense— Oovnterclalm — Statnte. 

4.  Matters  constituting  a  counterclaim  may  not  be  pleaded  as  a 
cross-bill. 

Equity— Pleading— Complaint  in  Nature  of  Cross-bill— Statute. 

5.  The  relief  sought  in  a  suit  in  equity  in  the  nature  of  a  cross-bill 
must  operate  ae  an  entire  or  partial  defense  to  an  action  at  law,  and 
the  mere  fact  that  defendant  states  a  cause  of  action  entitling  him  to 
equitable  relief  does  not  warrant  filing  of  such  complaint. 

From  Washington :  James  A.  Eakin,  Judge. 

Suit  by  a  cross-bill  in  equity  by  F.  M.  Heidel  against 
J.  W.  Shute  in  which  a  demurrer  to  the  cross-bill  was 
sustained,  a  decree  entered  dismissing  the  suit  and 
plaintiff  appealed.    Reversed  with  directions. 

Department  1.    Statement  by  Mr.  Justice  Bensok. 

The  facts  of  this  case  are  as  follows:  Defendant 
Shute  began  an  action  at  law  against  plaintiff  Heidel 
seeking  to  recover  upon  two  causes  of  action.  The 
first  was  upon  a  promissory  note  for  $50  which  has 
no  connection  with  the  questions  submitted  upon  this 
appeal,  and  the  second  stating  the  cause  of  action  as 
follows : 

**That  on  or  about  the  15th  day  of  June,  1907,  the 
plaintiff  herein  and  the  defendant  entered  into  an 
agreement,  wherein  and  whereby  it  was  understood 
and  agreed  that  the  plaintiff  herein  should  pay  to 
F.  C.  King  of  Portland,  Oregon,  the  sum  of  $2,500, 
for  the  purchase  price  of  certain  interests  of  said  F.  C. 
King  in  and  to  certain  lands  in  Washington  County, 
Oregon;  and  wherein  and  whereby  F.  M.  Heidel,  un- 
dertook, promised  and  agreed,  to  repay  and  reim- 
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burse  the  plaintiff  to  the  extent  of  one  half  of  the 
moneys  so  advanced  and  paid  by  the  plaintiff  to 
said  F.  C.  King,  as  aforesaid,  together  with  interest 
thereon  from  the  date  of  such  advance  until  repaid, 
at  the  rate  of  ten  per  cent  per  annum. ' ' 

This  paragraph  is  followed  by  allegations  of  ad- 
vances aggregating  $1,167.50,  no  part  of  which  has 
been  paid  except  $349.75,  and  a  prayer  for  judgment. 

Heidel  filed  an  answer  admitting  the  execution  of 
the  fifty-dollar  note,  admitting,  substantially,  the  alle- 
gations of  the  paragraph  above  set  out.  It  is  then 
alleged  that  plaintiff  has  already  received  from  the 
defendant,  and  from  moneys  belonging  to  defendant, 
more  than  enough  to  fully  pay  both  causes  of  action. 
Then  follow  allegations  to  the  effect  that  defendant 
has  further  matters  of  defense  which  are  c6gnizable 
only  in  a  court  of  equity  and  tenders  and  files  a  cross- 
bill in  equity,  wherein  Heidel  is  plaintiff  and  Shute  is 
defendant.  To  this  cross-bill  defendant  demurred  and 
the  trial  court  sustained  the  demurrer,  whereupon, 
plaintiff  having  declined  to  plead  over,  a  decree  was 
entered  dismissing  the  suit  and  plaintiff  appeals. 

Bevebsed  With  Dibections. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  A.  E.  Clark  and  Messrs.  Peters  <&  Turner,  with  an 
oral  argument  by  Mr.  R.  F.  Peters. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Bagley  <&  Hare,  with  an  oral  argument  by  Mr. 
William  G.  Hare. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  The  sole  question  presented  for  our  consideration 
is :  Does  the  cross-bill  state  facts  entitling  plaintiff  to 
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equitable  relief!  The  pleading  under  consideration 
is  quite  long  and  contains  an  elaborate  recital  of  many 
involved  transactions,  which  we  find  it  unnecessary  to 
mention  in  detail.  Defendant  contends  that  all  of 
these  matters  are  purely  counterclaims  and  therefore 
not  defenses  and  consequently  not  proper  matters  in 
a  cross-bill.  The  first  paragraph  of  the  complaint 
herein  reads  as  follows : 

*'That  on  or  about  the  20th  day  of  June,  1907,  the 
plaintiff  and  the  defendant  entered  into  an  agreement 
wherein  and  whereby  it  was  agreed  that  the  defend- 
ant should  advance  the  sum  of  twenty-five  hundred 
dollars  ($2500)  in  connection  with  the  purchase  of  a 
large  quantity  of  land  known  as  the  F.  C.  King  land; 
and  it  was  understood  and  agreed  in  connection  there- 
with that  plaintiff  should  repay  to  the  defendant  one- 
half  of  the  amount  advanced,  out  of  the  profits  to  be 
derived  from  the  sale  of  said  land  and  premises;  and 
about  the  same  time,  in  connection  with  the  same 
lands  it  was  agreed,  between  plaintiff  and  the  defend- 
ant and  one  M.  J.  Kinney,  that  upon  the  sale  of  said 
lands  the  profits  made  upon  the  sale,  over  and  above 
the  purchase  price  and  all  legitimate  expenses,  should 
be  divided  as  follows :  To  M.  J.  Kinney,  fifty  per  cent ; 
to  J.  W.  Shute,  twenty-five  per  cent;  and  to  F.  M. 
Heidel,  twenty-five  per  cent. '  * 

This  is  followed  by  allegations  to  the  effect  that  the 
lands  in  question  were  sold  for  $84,000;  that  these 
lands  and  others  were  combined  as  mortgage  security 
for  the  purchase  price;  that  the  defendant,  for  him- 
self and  coadventurers,  received  the  $84,000  kept  the 
accounts  himself,  distributed  the  funds  according  to 
his  own  will  and  without  consulting  his  associates, 
has  at  all  times  refused  to  render  an  account,  and 
plaintiff  does  not  know  and  therefore  cannot  state  the 
amount  of  profits  derived  from  the  sale  of  the  lands ; 
but,  upon  information  and  belief  alleges  that  plain- 
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tiff's  share  thereof  ** exceeds  the  sum  of  $ .^^    The 

prayer  is  for  an  accounting,  and  that  the  court  deter- 
mine the  amounts  due  to  plaintiff  and  defendant  and 
for  general  relief.  As  already  suggested,  the  history 
of  the  transactions  is  much  more  extensive  than  we 
have  now  outlined  and  many  matters  are  pleaded  in 
which  aflSrmative  relief  is  sought,  but  enough  is  indi- 
cated to  disclose  that  the  pleading  contains  suflScient 
statements  of  fact  to  render  it  invulnerable  to  attack 
by  demurrer.  It  will  be  observed  that  it  is  averred 
that  the  money  advanced  by  Shute  was  to  be  repaid 
out  of  the  profits  to  be  derived  from  the  sale  of  the 
lands ;  that  the  lands  have  been  sold,  the  proceeds  re- 
ceived and  disposed  of  by  defendant,  who  has  refused 
to  account  for  the  same ;  that  plaintiff  does  not  know 
what  the  profits  are  and  cannot  know  what  amount,  if 
anything,  is  still  due  to  defendant  upon  his  advances 
in  the  purchase  of  the  land.  These  allegations  clearly 
distinguish  the  situation  from  a  mere  pleading  of 
counterclaim  and  discloses  matters  material  to  plain- 
tiff's defense  in  the  law  action. 

2.  Defendant  also  urges  that  the  complaint  is  defec- 
tive because  there  is  no  allegation  of  a  demand  for  an 
accounting.  This  point  is  not  well  taken  since  the  com- 
plaint alleges  that  the  defendant  ''has  at  all  times 
refused  and  neglected  to  render  to  this  plaintiff  a  full, 
true  and  correct  statement  of  the  account  between 
plaintiff  and  defendant  herein."  In  the  case  of  Bros- 
sard  V.  Williams,  114  Wis.  89  (89  N.  W.  832),  the  court 
says: 

''The  defendant  insists  that  the  complaint  is  insuflS- 
cient  because  it  fails  to  allege  a  demand  upon  the  de- 
fendant before  the  commencement  of  the  suit.  It  is 
alleged  that  the  defendant  refuses  and  has  ever  re- 
fused to  account  or  pay  over  the  indebtedness  sued  for. 
Defendant's  contention  is  completely  answered  by  the 
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case  of  Divan  v.  Loomis,  68  Wis.  150  (31  N.  W.  760), 
in  which  it  is  said:  'An  allegation  of  refusal  implies  a 
previous  demand  and  is  equivalent  to  an  allegation  of 
demand  and  a  refusal.'  " 

The  same  conclusion  is  reached  in  the  following 
cases:  Ferguson  v.  Hull,  136  Ind.  339  (36  N.  E.  254) ; 
Worth  V.  Wharton,  122  N.  C.  376  (29  S.  E.  370),  and 
Mason  v.  Carter,  8  S.  C.  103. 

We  conclude  that  it  was  error  to  sustain  the  de- 
murrer. The  decree  is  therefore  reversed  and  the 
cause  remanded  with  directions  to  overrule  the  de- 
murrer. Bevebsed  With  Dibegtions. 

Beheabinq  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bubnett 
and  Mb.  Justice  Habbis  concur. 


Denied  November  0,  1917. 

On  Petition  fob  Beheabino. 

(168  Pac.  298.) 

Messrs.  Bagley  <&  Hare,  for  the  petition. 

Mr.  A.  E.  Clark  and  Messrs.  Peters  <&  Turner,  contra. 

Opinion  Peb  Cubiam  : 

The  defendant  has  petitioned  for  a  rehearing  and  he 
insists  with  much  earnestness  that  the  original  opin- 
ion, reported  in  (Or.),  167  Pac.  586,  *' shows  a  misap- 
prehension of  the  facts. '*  The  facts  must  be  ascer- 
tained from  an  inspection  of  the  pleadings.  In  the 
action  at  law  J.  W.  Shute  states  two  causes  of  action, 
one  arising  out  of  a  promissory  note  for  $50  and  the 
other  relating  to  the  advances  made  by  Shute  for  the 


1 


216  Heidel  V,  Shuts.  [86  Or. 

«  ■  ' 

purchase  of  the  King  lands.  The  cause  of  action  con- 
cerning the  note  may  be  dismissed  from  further  consid- 
eration for  the  reason  that  it  is  not  connected  with  any 
transaction  involving  the  King  lands,  and,  moreover, 
the  defendant  in  the  action  admits  his  liability  on  the 
note.  In  substance  the  answer  filed  by  F.  M.  Heidel 
in  the  action  at  law  admits  that  the  parties  agreed  that 
Shute  was  to  pay  *^ $2,500  as  option  money''  on  the 
King  lands  and  that  Heidel  would  reimburse  Shute 
'*for  one  half  of  the  amount  so  advanced";  and  it  is 
alleged  that  Shute  has  received  from  moneys  belong- 
ing to  Heidel  a  sum  greatly  in  excess  of  the  amount 
advanced  for  Heidel. 

3.  The  complaint  in  equity,  for  convenience  called  a 
cross-bill  because  it  is  in  the  nature  of  one,  relates  the 
facts  relied  upon  by  Heidel;  and,  for  the  purposes  of 
this  discussion,  it  must  be  assumed  that  the  cross-bill 
correctly  states  the  facts  since  the  decree  appealed 
from  involves  only  the  cross-bill,  a  demurrer  to  the 
cross-bill  and  a  ruling  sustaining  the  demurrer.  The 
cross-bill  relates  all  the  transactions  involving  the 
King  lands  from  the  time  Shute  and  Heidel  agreed  to 
purchase  the  property  until  the  final  disposition  of  the 
premises.  In  June,  1907,  Shute  and  Heidel  concluded 
to  purchase  the  King  lands,  and  it  was  agreed  that 
Shute  would  advance  $2,500  on  the  purchase  price  and 
that  Heidel  would  repay  Shute  one-half  of  the  sum  so 
advanced  *'out  of  the  profits  to  be  derived  from  the 
sale  of  said  land  and  premises. ' '  A  third  party,  M.  J. 
Kinney,  became  interested  in  effecting  a  sale  of  the 
property,  and  it  was  agreed  between  Shute,  Heidel,  and 
Kinney  that  Kinney  should  have  50  per  cent,  Shute  25 
per  cent  and  Heidel  25  per  cent  of  the  net  profits. 
From  time  to  time  Shute  made  advances  which  in  the 
aggregate  amounted  to  $2,335 ;  and,  hence,  Heidel  owecl 
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Shute  $1,167.50  on  account  of  moneys  advanced  by  the 
latter.  In  November,  1909,  the  King  lands,  together 
with  other  lands,  were  sold  to  the  Washington  County 
Abstract,  Title  &  Trust  Company  for  the  agreed  price 
of  $84,000.  The  conveyance  to  the  Abstract  Company 
included  not  only  the  King  lands  embracing  about  1,445 
acres,  but  also  an  additional  655  acres.  Shute  was  en- 
titled to  share  in  the  profits  realized  from  a  sale  of  the 
King  lands,  but  he  was  not  entitled  to  share  in  any 
profits  accruing  from  a  sale  of  the  additional  655  acres. 
The  Abstract  Company  had  no  money  with  which  to 
pay  for  the  land  transferred  to  it,  and  it  was  agreed 
that  the  company  would  mortgage  the  premises  and  by 
that  means  raise  sufficient  funds  to  pay  for  the  prop- 
erty. The  plan  was  carried  out  by  giving  a  mortgage 
on  the  King  lands,  the  655  acres  and  also  on  an  addi- 
tional 4,000  acres  to  Benjamin  Schofield  for  $94,000. 
The  extra  4,000  acres  were  '*put  in  by''  Kinney  and 
Heidel  for  the  purpose  of  making  the  mortgage  more 
readily  marketable.  It  is  not  claimed  that  $94,000  was 
actually  paid  for  the  mortgage  but,  according  to  the 
averments  of  the  cross-bill,  it  was  agreed  between 
Shute,  Heidel  and  Eanney  that  Schofield  should  have 
a  bonus  of  $10,000,  and  hence  of  the  $94,000,  expressed 
as  the  consideration  for  the  mortgage,  $10,000  repre- 
sented the  bonus  to  Schofield  and  the  remaining  $84,000 
represented  the  sum  needed  to  pay  for  the  2,100  acres 
of  land.  Heidel  alleges  in  his  cross-bill  that  he  and 
Kinney  understood  and  believed  that  Schofield  was  a 
bona  fide  mortgagee,  and,  as  such,  furnished  whatever 
funds  were  raised  on  the  mortgage,  but  that  instead 
of  acting  for  himself  Schofield  was  in  reality  acting  as 
the  secret  representative  of  Shute ;  and  that  therefore 
the  $10,000  allowed  to  Schofield  as  a  bonus  should  be 
treated  as  a  profit  received  by  Shute  on  the  sale  of  the 
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premises.  After  alleging  that  the  '''King  lands,  and 
other  lands*'  were  sold  for  $84,000,  the  following  aver- 
ment is  found  in  paragraph  II  of  the  cross-bill : 

''That  out  of  the  proceeds  of  said  sale  there  was 
paid  to  and  retained  by  the  defendant  to  apply  upon 
the  one-half  of  the  amount  to  be  paid  by  the  plaintiff 
to  the  defendant  on  account  of  the  advance  made  by 
the  defendant  in  connection  with  the  F.  C.  King  land, 
the  sum  of  $1,299.45,  which  was  considerably  in  excess 
of  the  amount  due  to  the  defendant  from  the  plaintiff 
in  the  premises.*' 

In  paragraph  VII  the  following  appears : 

"That,  as  heretofore  stated,  the  defendant  received 
and  undertook  to  distribute  the  proceeds  of  the  so- 
called  Schofield  mortgage  received  upon  the  convey- 
ance of  the  said  property,  as  aforesaid,  and  in  the 
making  of  said  distribution  wrongfully  withheld  and 
appropriated  to  his  own  use,  not  only  the  $10,000.00 
bonus  or  discount  on  the  mortgage,  one-fourth  of  which 
equitably  belonged  to  this  plaintiff,  but  in  addition 
thereto,  one-fourth  of  the  profits  upon  the  King  lands, 
and  in  addition  thereto  the  sum  of  $1,299.45,  of  the 
moneys  belonging  to  the  plaintiff  herein  as  his  share 
of  the  profits  and  proceeds  of  the  F.  C.  Bang  land,  and 
in  addition  thereto  retained  and  appropriated  to  his 
own  use  wrongfully  one-fourth  of  the  profits  upon  the 
land  hereinbefore  described,  which  were  not  included 
among  the  F.  C.  King  lands,  which  amount  of  profits 
so  retained  and  appropriated  by  the  defendant  did  not 
belong  to  him,  in  whole  or  in  part,  but  in  truth  belonged 
to  and  should  have  been  paid  over  to  this  plaintiff.** 

Paragraph  VIII  contains  the  following  unambiguous 
allegation : 

' '  This  plaintiff  does  not  know,  and  therefore  cannot 
state  with  certainty  the  amount  of  the  profits  retained 
and  appropriated  by  the  defendant  for  his  own  use  out 
of  the  sale  of  the  F.  C.  King  lands.*' 
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4, 5.  The  foregoing  statement  is  only  an  outline  of  the 
cross-bill  and  yet  it  is  suflScient  to  enable  an  examina- 
tion of  the  points  made  by  the  defendant.  Shute  con- 
tends that  the  doctrines  announced  in  Haaland  v. 
Miller,  67  Or.  346  (136  Pac.  9),  and  in  Tooze  v.  Height 
ton,  79  Or.  545  (156  Pac.  245),  are  decisive  of  the 
instant  case  and  preclude  the  maintenance  of  the  cross- 
bill. The  rules  applied  in  both  these  precedents  are 
recognized  here  as  the  settled  law  and  cannot  be  vio- 
lated. The  instant  cross-bill  states  a  cause  of  suit  and 
yet  that  is  not  enough  to  sustain  it  as  a  cross-bill. 
The  pleading  avers  a  counterclaim  and  still  that  is  not 
sufficient  to  support  it  as  a  cross-bill.  Turning  to  the 
answer  in  the  action  at  law  it  will  be  observed  that 
Heidel  relies  upon  payment  as  a  defense.  Again  noti- 
cing the  cross-bill  it  will  be  seen  that  Heidel  continues 
to  maintain  the  position  that  the  debt  has  been  paid. 
It  must  be  remembered  at  all  times,  too,  that  the  stipu- 
lation to  repay  Shute  out  of  the  profits  is  not  found 
in  an  agreement  separate  and  apart  from  the  agree- 
ment for  the  advances,  but  a  single  agreement  included 
the  two  stipulations,  one  that  Shute  should  advance 
$2,500  and  the  other  that  one-half  of  the  advances 
should  be  repaid  out  of  HeidePs  share  of  the  profits. 
The  plaintiff  here  rests  his  cross-bill  upon  the  claim 
that  the  very  agreement,  which  created  the  debt,  has  by 
the  operation  of  one  of  its  terms  liquidated  the  debt 
so  that  the  debt  no  longer  exists.  The  cross-bill 
charges  that  Shute  retained  $1,299.45  '*of  the  moneys 
belonging  to  the  plaintiff  herein  as  his  share  of  the 
profits  and  proceeds  of  the  F.  C.  King  land.''  If  this 
allegation  is  to  be  construed  as  a  statement  that 
Heidel 's  share  of  the  profits  on  the  King  lands 
amounted  to  $1,299.45  it  would  be  a  complete  defense 
to  the  action  and  the  cross-bill  could  not  be  maintained 
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even  though  Heidel  might  be  entitled  to  prosecute  a 
suit  in  equity  for  an  accounting  of  the  proceeds  de- 
rived from  the  655  acres.  If  the  $10,000  is  to  be 
treated  as  money  had  and  received,  and  if  it  stood 
alone,  it  would  be  available  as  a  complete  defense  to 
the  action  and  would  not  be  enough  to  support  the 
cross-bill  even  though  Heidel  might  be  entitled  to  main- 
tain a  suit  in  equity  for  an  accounting  of  the  moneys 
received  for  the  655  acres  of  land.  As  we  understood 
his  argument,  counsel  for  the  defendant  takes  the  posi- 
tion that  an  accounting  is  not  necessary  to  determine 
how  much  of  HeidePs  share  of  the  profits  from  the 
King  lands  was  retained  by  Shute  since  the  cross-bill 
specifically  states  that  Shute  retained  $1,299.45. 

The  defendant  says  in  his  petition  for  a  rehearing 
that  the  cross-bill  shows  that  $2,500  '* by  way  of  bonus'' 
and  ''$1,299.45  by  way  of  profits"  were  all  the  sums 
that  Heidel ' '  was  entitled  to  out  of  the  King  deal. ' '  If 
the  pleading  states  that  the  total  amount  of  Heidel 's 
share  of  the  profits  was  $1,299.45  and  if  the  $10,000 
bonus  is  to  be  treated  as  money  had  and  received  then 
it  would  necessarily  follow  that  the  defenses  would  be 
complete  at  law  and  the  cross-bill  could  not  be  main- 
tained*  But  as  we  read  the  cross-bill  Heidel  alleges 
that  he  does  not  know  and  cannot  tell  without  an  ac- 
counting just  how  much  his  share  of  the  profits  on  the 
King  lands  is,  although  he  does  know  that  of  the 
total  amount  of  his  share  Shute  has  retained  at  least 
$1,299.45.  If  paragraphs  II  and  VII  stood  by  them- 
selves and  the  language  of  those  paragraphs  were  con- 
strued more  strictly  against  the  pleader  there  would 
probably  be  room  for  the  contention  that  the  cross-bill 
states  that  Heidel's  share  of  the  profits  was  $1,299.45; 
but  when  paragraphs  11  and  VII  are  read  in  connection 
with  paragraph  VTII  all  possible  doubt  is  removed, 
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for  in  one  paragraph  the  pleader  says  that  Shute  re- 
tained *' $1,299.45  of  the  moneys  belonging  to  the  plain- 
tiff herein  as  his  share  of  the  profits  and  proceeds  of 
the  F.  C.  King  land, ' '  and  in  the  following  paragraph  he 
directly  and  unequivocally  avers  that  he  does  not  know 
the  amount  of  the  profits  retained  by  Shute.  If  Heidel 
knows  that  Shute  retained  $1,299.45  and  also  more,  but 
does  not  know  how  much  more  and  cannot  know  how 
much  more  without  an  accounting,  it  is  plain  that 
Heidel  is  entitled  to  make  his  defense  complete,  prac- 
tical and  eflScient.  He  is  not  restricted  to  a  partial 
defense,  but  he  is  entitled  to  avail  himself  of  his  whole 
defense.  If  we  read  the  cross-bill  aright  only  a  part 
of  his  whole  defense  would  be  available  in  the  action 
whereas  the  whole  of  the  defense  could  be  employed  in 
the  suit.    The  petition  for  a  rehearing  is  denied. 

Beheabinq  Denied. 


Argaed  July  17,  affirmed  September  25.  rehearing  denied  Noyemb«r  6, 

1917. 

MACKIN  V.  NOAD. 

(167  Pac.  585.) 

From  Multnomah:  Henry  E.  McGinn,  Judge. 

This  is  a  suit  in  equity  by  Charles  Mackin,  Walter 
Mackay  and  Title  &  Trust  Company,  a  corporation,  as 
executors  of  the  last  will  and  testament  of  Richard 
Wilson,  deceased,  against  Harry  Noad,  William  Noad, 
Richard  Noad,  Max  Noad,  Isabelle  Eyre,  Hilda  Couch, 
Esther  B.  Wilson,  Charles  Mackin,  Lucilla  0 'Grady, 
St.  Vincent's  Hospital,  an  Oregon  corporation. 
Precious  Blood  Convent,  Sacred  Heart  Hospital,  a 
Washington  corporation.  Providence  Hospital,  an 
Idaho  corporation,  St.  Patrick's  Hospital,  a  Montana 
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corporation,  His  Grace,  Archbishop  Alexander  Chris- 
tie, Archbishop  of  the  Diocese  of  Oregon  City,  Oregon, 
The  Sisters  of  the  Holy  Names  of  Jesus  and  Mary,  The 
Society  of  Jesus,  and  Idaho  Investment  Company,  a 
corporation,  to  obtain  a  construction  of  the  above-men- 
tioned will.  The  opinion  rendered  In  re  Wilson^ s 
Estate,  85  Or.  604,  is  approved,  adopted  and  followed 
in  this  case  so  far  as  the  construction  of  said  will  is 
involved.    Affirmed. 

For  appellants  (plaintiffs)  there  was  a  brief  and  an 
oral  argument  by  Mr.  F.  M.  De  Neffe. 

For  respoi^dent.  Society  of  Jesus,  there  was  a  brief 
over  the  names  of  Mr.  J.  Hennessy  Murphy,  Messrs. 
Emmons  <&  Webster,  Mr.  Merwin  Rankin  and  Mr.  John 
C.  Shillock,  with  oral  arguments  by  Mr.  Lionel  R. 
Webster  and  Mr.  Murphy. 

For  respondents,  Harry  Noad,  William  Noad,  Rich- 
ard Noad,  Max  Noad,  Isabella  Eyre  and  Hilda  Couch, 
there  was  a  brief  over  the  names  of  Mr.  C.  A.  Apple- 
gren,  Mr.  Arthur  P.  Tifft  and  Messrs.  Meredith  A 
Meredith,  with  an  oral  argument  by  Mr.  Applegren. 

For  respondent,  Convent  of  the  Precious  Blood, 
there  was  a  brief  and  an  oral  argument  by  Mr.  M.  G. 
Munly. 

For  respondents.  Archbishop  Alexander  Christie, 
The  Sisters  of  the  Holy  Names  of  Jesus  and  Mary, 
St.  Vincent's  Hospital,  Sacred  Heart  Hospital,  a 
Washington  corporation.  Providence  Hospital,  an 
Idaho  corporation,  and  St.  Patrick's  Hospital,  a  Mon- 
tana corporation,  there  was  a  brief  over  the  name  of 
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Messrs.  Stott  &  Collier,  with  an  oral  argument  by  Mr. 
Frank  T.  Collier. 

For  respondent,  Idaho  Investment  Company,  there 
was  a  brief  submitted  over  the  name  of  Mr.  C.  L. 
Whealdon. 

For  respondent,  Lucilla  0 'Grady,  there  was  a  brief 
over  the  names  of  Mr.  Hall  S.  Lusk  and  Messrs.  Dolph, 
McUlory,  Simon  <&  Gearin,  with  an  oral  argument  by 
Mr.  Lusk. 

In  Bano.  Mb.  Justice  Bean  delivered  the  opinion 
of  the  court. 

The  executors  of  the  last  will  and  testament  of  Rich- 
ard Wilson,  deceased,  conunenced  a  suit  in  equity 
against  the  above-named  defendants,  who  were  legatees 
under  the  will,  to  obtain  a  construction  of  the  will  in 
order  to  secure  a  determination  of  the  ownership  of 
certain  personal  property  which  was  bequeathed  by  the 
will.  In  an  opinion  rendered  In  re  Wilson's  Estate,  85 
Or.  604,  we  have  seen  fit  to  construe  the  will  in  question 
and  have  passed  upon  the  questions  involved  in  this 
suit  and  no  further  consideration  is  required  to  be 
given  the  same.  The  opinion  in  the  matter  of  the 
estate  is  adopted  as  the  opinion  in  this  case  in  so  far 
as  the  same  questions  are  involved.  The  costs  in  this 
suit  should  be  paid  as  indicated  in  that  opinion. 

Apfibmed.    Behbabing  Denied. 

Mb.  Justice  Moobe  took  no  part  in  the  consideration 
of  this  case. 
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Argued    September    6,    aMrmed    September    25,    rehearing    denied 

November  6,  1917. 

MORRIS  V.  CITY  OF  SHERIDAN. 

(167  Pac.  593.) 

Appeal  and  Error— BeTlew—Becord. 

1.  On  appeal  from  a  judgment  for  plaintiff,  defendant  omitted 
from  the  abstract  the  court's  findings  of  fact,  stating  that  they  fol- 
lowed the  averments  of  plaintiff's  complaint.  Plaintiff  in  his  brief 
admitted  that  fact.  Held  that,  while  the  findings  should  have  been 
made  a  part  of  the  record  and  the  practice  cannot  be  commended,  the 
appellate  court,  in  view  of  the  explanation- of  the  parties,  will  deter- 
mine the  case  on  the  theory  that  the  findings  followed  the  averments 
of  the  complaint. 

Appeal  and  Error — BeYlew— PresomptionBw 

2.  Where  the  court  below  found  for  plaintiff,  and  its  finding  on 
defendant's  counterclaim  did  not  appear,  it  will  be  presumed  that,  if 
one  was  made,  it  was  against  defendant. 

Election  of  Bemedies— What  Constitutes, 

3.  Plaintiff,  who  agreed  to  perform  for  a  municipality  engineering 
services  necessary  to  paving  of  street  in  consideration  of  payment  of 
a  percentage  of  the  cost,  not  having  received  full  payment,  sued  the 
municipality  in  an  action  ex  contractu.  The  city  defended  the  action 
on  the  theory  that,  as  the  paving  was  to  be  paid  out  of  special  funds 
raised  by  special  assessment,  no  action  on  the  contract  would  lie. 
Plaintiff,  concurring  in  the  view,  obtained  a  judgment  of  nonsuit. 
Held,  that  the  city  could  not  thereafter  defeat  an  action  for  damages 
for  city's  negligence  in  collecting  and  disbursing  special  fund,  on  the 
theory  that  plaintiff  had  made  an  election  of  remedies  to  proceed  on 
the  contract  and  could  not  change  his  theory. 

[As  to  when  an  election  of  remedies  is  irrevocable,  see  note  in 
10  Am.  8t.  Bep.  487.] 

Municipal  Oorporation»— Indebtedness — ^tdmitation. 

4.  Where  an  engineer,  who  performed  services  in  connection  with 
the  paving  of  streets  and  was  to  receive  a  percentage  of  the  cost,  which 
was  to  be  paid  out  of  special  funds  created  by  a  levy  of  special  assess- 
ments on  abutting  property,  sued  the  municipality  for  damages  from 
negligence  in  collecting  the  fund,  and  in  making  payments  to  others 
whose  claims  were  subsequent  to  those  of  the  engineer,  recovery  can- 
not be  defeated  on  the  ground  that  the  indebtedness  limitation  fixed 
by  the  city's  charter  precluded  incurring  of  indebtedness  for  the  pay- 
ment of  the  engineer's  services. 

Municipal  Corporations — ^Public  Improvements— Negligence. 

5.  Where  a  city  orders  a  local  improvement  to  be  paid  for  by 
special  assessment,  the  duty  to  put  the  necessary  machinery  in  mo- 
tion to  raise  the  funds  devolves  upon  the  eit^,  and  a  failure  to  per- 
form the  duty  creates  a  general  liability,  giving  rise  to  an  action  e» 
delicto  against  the  city  for  damages. 
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Municipal  OorporatiozuB — Street  Improvements^Payment. 

6.  Though  the  charter  of  a  municipality,  which  ordered  paving  to 
be  done,  payment  to  be  made  out  of  a  special  fund  raised  by  special 
assessment,  provided  that  whenever  any  lot,  sold  to  collect  the  assess- 
ment, should  bring  less  than  the  amount,  the  common  council  should 
supply  the  deficiency  out  of  the  general  funds,  if  in  its  opinion  the 
improvement  was  necessary,  the  council  is  not  required  to  ascertain 
nvhether  the  paving  was  necessary,  and  where  it  did  not  appear  that 
the  council  had  expressed  an  opinion  on  that  point,  there  is  no  ob- 
ligation on  the  municipality  to  supply  the  deficiency  out  of  the  general 
funds. 

Municipal  OorporationB — ^Public  Improvement — Special  Assesaments — 
LiabiUty  of  MnnidpaUty.  < 

7.  Where  a  municipality  directed  the  improvement  of  streets,  pay- 
ment to  be  made  out  of  special  assessments  levied  on  adjoining  prop- 
erty, the  municipality  is  not  liable,  because  it  sold  delinquent  prop- 
erty for  less  than  the  amount  of  the  assessment  levied,  where  the 
property  was  sold  for  all  it  could  obtain. 

Municipal  Oorporatione— Warranta^Nature. 

8.  Warrants  issued  by  a  municipality  for  payment  out  of  a  par- 
ticular fund,  bein|r  non-negotiable  promissory  notes,  are,  on  assignment 
to  a  bona  fide  holder,  open  to  all  defenses  available  against  the  origi- 
nal party. 

Municipal  OorporationB — ^Warranta— Payment— Negligence. 

9.  Plaintiff  contracted  with  a  municipality  to  render  engineering 
services  necessary  in  the  construction  of  streets.  Hie  compensation 
was  to  be  paid  from  a  special  fund  raised  by  a  special  assessment  on 
property  benefited.  Warrants  delivered  to  plaintiff  were  prior  to  war- 
rants delivered  to  the  contractor  doing  the  work.  The  contractor 
assigned  such  sums  as  might  become  due  it  to  a  bank,  and  the  city 
issued  its  warrants  payable  to  the  order  of  the  bank.  Plaintiff,  hav- 
ing borrowed  funds  from  the  same  bank,  assigned  to  it  his  warrants. 
Held  that,  as  the  bank  did  not  own  the  warrants  payable  to  plaintiff, 
the  city  was  guilty  of  negligence,  for  which  it  nmst  respond  in  dam- 
ages, where  it  paid  in  full  the  contractor's  warrants,  which  were  sub- 
sequent to  those  of  plaintiff,  leaving  those  payable  to  plaintiff  largely 
unpaid. 

Municipal  Oorporationa— Assignment  of  Warranta — Effect. 

10.  The  assignment  of  warrants  issued  by  a  municipality  on  a 
special  fund,  which  were  non-negotiable  instruments,  carries  with  it 
a  right  to  sue. 

From  Yamhill :  Harby  H.  Belt,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Harbis. 

J.  W.  Morris  is  attempting  to  recover  money  from 
the  City  of  Sheridan  because  of  the  failure  of  the  city 
to  pay  the  full  amount  of  twelve  warrants  which  the 
city  issued  on   account  of   engineering  services  per- 

66  Or. — 15 
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formed  by  him.    On  February  6,  1913,  the  city  and 

J.  W.  Morris  entered  into  a  written  contract  by  the 

terms  of  which  Morris  agreed 

*'to  perform  all  engineering  services  necessary  and 
proper  in  connection  *  *  with  the  paving  of  all 
streets  ordered  to  be  improved  and  all  work  upon 
these  *  *  streets  incident  thereto  as  ordered  by  the 
city  of  Sheridan  during  the  year  1913.  *  *  '' 

The  defendant  agreed  to  pay  Morris  for  his  ser- 
vices 5  per  cent  of  the  total  cost  of  street  improve- 
ments ordered  by  the  city.  During  the  year  1913, 
eight  different  streets  were  paved  by  order  of  the 
city  and  Morris  rendered  services  as  an  engineer  in 
the  prosecution  of  the  work.  The  cost  of  the  paving, 
including  the  amount  agreed  to  be  paid  to  Morris, 
was  charged  against  the  abutting  property  by  the  levy 
of  special  assessments. 

On  September  13,  1913,  Morris  executed  a  writing 
assigning 

"to  the  U.  S.  National  Bank  of  Portland,  Oregon, 
warrants  in  full  for  the  money  due  or  to  be  due  me 
amounting  to  $3,700,  more  or  less,  to  be  drawn  against 
my  contract  on  various  street  improvements  during 
the  year  1913.'' 

This  writing  was  filed  with  the  city,  and  pursuant 
to  the  directions  given  in  the  assignment,  the  defend- 
ant issued  twelve  warrants  to  the  United  States 
National  Bank  of  Portland  for  all  the  services  per- 
formed by  Morris.  Morris  had  borrowed  money  from 
the  bank  and  the  assignment  was  made  for  the  pur- 
pose of  securing  the  loans. 

A  separate  special  fund  was  created  for  each  street 
improved  and  for  that  reason  a  warrant  issued  for 
services  rendered  by  Morris  in  a  given  street  was 
made  payable  from  the  special  fund  created  for  such 
street    The  history  of  a  single    warrant  will  illus- 
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trate  each  of  the  remaining  eleven  warrants.  South 
Bridge  Street  was  one  of  the  several  streets  ordered 
paved;  when  the  improvement  was  completed  the  city 
issued  a  warrant  for  $125.64  payable  to  the  order  of 
the  United  States  National  Bank  of  Portland  **from 
S.  Bridge  St.  Imp.  Fund  *  *  for  acct.  J.  W.  Morris 
engineer  services  on  S.  Bridge  St."  The  twelve  war- 
rants which  were  issued  for  services  rendered  by 
Morris  aggregated  $3,626.52. 

The  Warren  Construction  Company  was  the  con- 
tractor and  as  such  laid  the  pavement  on  each  of  the 
eight  streets.  On  September  1,  1913,  the  Warren 
Construction  Company  assigned  such  sums  as  might 
become  due  to  it  for  work  to  the  United  States  Na- 
tional Bank  of  Portland ;  the  city  issued  its  warrants 
payable  to  the  order  of  the  bank ;  and  these  warrants, 
like  those  issued  for  services  performed  by  Morris, 
were  made  payable  from  a  specified  special  fund. 

Some  of  the  property  owners  paid  the  assessments 
against  their  property ;  some  owners  made  application 
to  pay  their  assessments  in  installments  as  permitted 
by  the  Bancroft  Bonding  Act;  and  the  remaining 
owners  allowed  their  assessments  to  become  delin- 
quent. The  city  attempted  to  collect  the  amount  of 
delinquent  assessments  by  selling  the  delinquent 
property;  but,  in  most,  if  not  all  cases,  where  prop- 
erty was  sold  the  land  brought  less  than  the  amount 
of  the  special  assessment,  leaving  a  deficit  in  the 
special  fund  to  which  the  assessment  belonged. 

All  the  street  improvement  work  was  done  by  the 
Warren  Construction  Company  as  contractor  and  by 
Morris  as  the  engineer.  While  the  record  is  not 
direct  and  certain  we  nevertheless  understand  from 
the  argument  of  counsel  that  the  city  never  became 
indebted  to  any  one  for  street  paving  except  for  work 
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• 
done  by  the  Warren  Construction  Company  and  for 
services  rendered  by  Morris;  and,  hence,  the  war- 
rants issued  to  the  bank  represented  all  the  warrant 
indebtedness  incurred  for  street  improvements.  The 
warrants  which  had  been  issued  to  the  bank  for  work 
done  by  the  Warren  Construction  Company  were 
presented  and  paid  in  full.  The  warrants  which  had 
been  issued  to  the  bank  for  services  rendered  by 
Morris  were  presented  to  the  city  but  because  of  a 
want  of  funds  none  of  the  warrants  were  paid  in  full 
although  part  payments  aggregating  $829.62  were 
made  on  the  principal  of  four  of  the  warrants  while 
no  payments  at  all  were  made  on  the  remaining  eight 
warrants,  leaving  an  unpaid  balance  on  the  principal 
amounting  to  $2,796.90. 

On  April  15,  1916,  Morris  began  an  action  against 
the  city  for  the  recovery  of  the  unpaid  portion  of  the 
amount  earned  by  him.  The  complaint  in  that  action 
recited  the  making  of  the  contract  with  the  city,  the 
street  improvements,  the  total  amount  earned  by 
Morris,  the  sums  paid  by  the  city,  alleged  that  the 
balance  was  due  and  unpaid  and  demanded  a  judg- 
ment for  the  balance.  The  first  action  was  purely  an 
action  ex  contractu  and  proceeded  upon  the  theory 
that  since  the  city  had  agreed  to  pay  for  services  ren- 
dered by  Morris  he  was  entitled  to  a  judgment  on  the 
contract  for  the  unpaid  balance  earned  by  him.  The 
complaint  did  not  contain  any  averments  concerning 
the  issuance  of  warrants;  nor  did  it  allege  that  the 
city  had  agreed  to  create  a  special  fund,  but  it  was 
framed  on  the  theory  that  the  liability  of  the  city  con- 
stituted a  general  obligation  which  was  payable  out 
of  the  general  fund.  While  the  record  presented  to 
us  in  the  instant  case  is  not  as  clear  as  it  should  be, 
we  understand  from  the  abstract  and  briefs  here  that 
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the  city  claimed  in  the  first  case  that  the  action  was 
barred  by  the  indebtedness  limitation  in  the  charter 
and  that  Morris  acknowledged  the  correctness  of  the 
contention  made  by  the  city  by  voluntarily  moving  for 
a  judgment  of  nonsuit. 

After  reciting  the  contract  made  with  the  city,  the 
street  improvements  ordered  by  the  defendant,  the 
services  rendered  by  Morris,  and  the  issuance  of  war- 
rants for  the  services  rendered  by  him,  the  complaint 
alleges  that  the  parties  agreed, 

**that  the  plaintiff  should  look  for  payment  only  to 
the  special  fund  to  be  assessed  against  the  property 
liable  for  such  improvements  and  collected  and  paid 
into  the  city  treasury,  or  in  any  other  lawful  manner 
created  by  the  council  of  the  defendant  city  of  Sheri- 
dan in  accordance  with  the  provisions  of  its  charter, 
for  that  purpose. '^ 

The  plaintiff  avers  that  he  had  borrowed  money 
from  the  bank  and  that  the  warrants  for  services  ren- 
dered by  him  were  issued  to  the  bank  merely  as  se- 
curity; and  that  the  warrants  had  been  assigned  to 
him  prior  to  the  commencement  of  this  action.  The 
complaint  charges  the  city  with  negligence  by  alleg- 
ing that  it  failed  to  collect  or  create  a  sufficient  fund 
to  pay  all  the  warrants  **  although  a  reasonable  time 
had  elapsed  to  enable  the  defendant  so  to  do";  that 
the  city  sold  lots  and  parcels  of  land  **for  trifling 
sums  compared  with  the  amounts  assessed  against  the 
same''  and  for  sums  disproportionate  to  the  value, 
**and  that  by  reason  of  said  negligent  and  careless 
conduct  on  the  part  of  the  defendant,  the  defendant 
has  wholly  exhausted  all  means  provided  by  the 
charter"  for  the  collection  of  special  assessments  for 
the  creation  of  special  funds;  that  the  city  has  also 
been  guilty  of  negligence  by  failing  to  supply  the  bal- 
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which  substantially  follow  the  allegations  of  the  com- 
plaint and,  for  that  reason,  are  omitted  from  the  ap- 
pellant's abstract." 

The  findings  should  have  been  made  a  part  of  the 
record;  and,  yet,  while  we  disclaim  any  intention  of 
approving  the  practice  followed  in  the  instant  case,  we 
shall  proceed  to  examine  the  questions  presented  by 
the  litigants.  Our  inquiry  will  be  made,  however,  in 
the  light  of  the  explanation  of  the  parties  that  the 
findings  follow  the  allegations  of  the  complaint. 

The  complaint  charges  that  the  city  was  negligent 
because :  ( 1 )  It  did  not  use  reasonable  diligence  in  sup- 
plying special  funds  for  the  payment  of  the  warrants ; 
and  (2)  such  moneys  as  were  in  the  special  funds  were 
wrongfully  applied  in  payment  of  the  Warren  Con- 
struction Company  warrants.  The  defendant  denies 
the  accusation  of  negligence  and  claims  that:  (1)  It 
was  damaged  because  Morris  failed  to  perform  his  duty 
as  engineer;  (2)  the  conamencement  of  the  first  action 
operated  as  an  election  of  remedies  and  forever  pre- 
cluded Morris  from  availing  himself  of  any  other  rem- 
edy; (3)  the  indebtedness  limitation  prescribed  by  the 
charter  bars  the  prosecution  of  the  action;  and  (4) 
since  the  bank  held  all  the  warrants,  no  injury  could 
have  resulted  by  paying  one  warrant  in  preference  to 
another. 

2.  But  little  notice  need  be  given  to  the  counterclaim 
pleaded  by  the  city.  If  the  trial  court  made  a  finding 
concerning  the  counterclaim  the  finding  was  presum- 
ably against  the  city.  If,  however,  no  finding  was  made 
about  the  counterclaim,  then  it  is  sufficient  to  say  that 
the  record  shows  that  Morris  performed  his  full  duty 
as  engineer  and  there  is  no  evidence  to  justify  the  city's 
claim  for  damaged. 
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3.  The  contention  that  the  commencement  of  1;he  first 
action  was  an  election  of  remedies  and  that  therefore 
the  plaintiff  is  estopped  from  prosecuting  the  instant 
action  cannot  be  sustained.  The  city  defended  the  first 
action  by  arguing  that  Morris  was  not  entitled  to  the 
remedy  at  all.  Apparently  Morris  concurred  in  the 
view  taken  by  the  city  and  obtained  a  judgment  of  non- 
suit; and,  therefore,  the  city  cannot  now  well  claim 
that  its  position  was  erroneous:  Rehfield  v.  Winters, 
62  Or.  299,  306  (125  Pac.  289).  The  first  action  was 
fruitless  because  of  the  contention  of  the  city  that  the 
remedy  selected  by  Morris  was  not  available  to  him. 
If  Morris  attempted  to  make  use  of  only  a  fancied  rem- 
edy, then  that  barren  attempt  does  not  preclude  him 
from  afterwards  pursuing  a  remedy  to  which  he  is 
actually  entitled:  Zimmerman  v.  Robinson  (t  Co.,  128 
Iowa,  72  (102  N.  W.  814,  5  Ann.  Gas.  960) ;  Powell  v. 
Dayton  S.  S  G.  R.  R.  Co.,  16  Or.  33,  43  (16  Pac.  863, 
8  Am.  St.  Rep.  251). 

4.  The  indebtedness  limitation  fixed  by  the  charter 
cannot  of  itself  and  standing  alone  defeat  a  recovery  in 
this  action  if  the  services  rendered  by  Morris  were  to 
be  paid  for  with  moneys  from  special  funds  created  by 
the  levy  of  special  assessments  on  abutting  property. 
The  ruling  in  Little  v.  Portland,  26  Or.  235,  246  (37 
Pac.  911),  is  decisive  here.  Presumably  the  trial  court 
followed  the  allegations  in  the  complaint  and  found 
that  the  parties  agreed  that  Morris  should  look  only 
to  special  funds  to  be  created  by  assessing  the  cost  to 
abutting  property.  Moreover,  every  act  done  by  the 
defendant  harmonizes  with  the  claim  made  by  Morris. 
The  city  included  the  cost  of  Morris'  services  in  the 
amount  which  was  assessed  against  the  abutting  prop- 
erty as  the  cost  of  the  improvement;  the  city  created 
a  special  fund  for  every  street  improvement  and  each 
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warrant  which  the  city  drew  for  Morris'  services  was 
drawn  on  a  special  fund.  When  Morris  contracted 
with  the  city  and,  at  all  times  since,  the  indebtedness 
of  the  city  exceeded  the  limitation  fixed  by  the  charter ; 
and,  hence,  the  city  contends  and  Morris  concedes  that 
the  contract  was  unlawful  if  it  contemplated  payment 
out  of  the  general  fund.  Payment  out  of  the  general 
fund  was  unlawful  while  payment  out  of  the  special 
fund  was  lawful.  In  view  of  all  the  evidence  the  city 
cannot  well  claim  that  it  contracted  to  do  an  unlawful 
rather  than  a  lawful  act. 

5.  The  charter  invests  Sheridan  with  the  power  of  or- 
dering a  local  improvement  and  affords  the  means  for 
.  raising  funds  to  pay  for  the  improvement  by  assessing 
the  cost  to  the  adjoining  lots.  When  the  city  orders 
a  local  improvement  the  duty  devolves  upon  it  to  put 
the  necessary  machinery  in  motion  to  raise  the  funds 
to  pay  for  it  by  assessment  upon  the  property  bene- 
fited ;  and  a  failure  to  perform  this  duty  creates  a  gen- 
eral liability  and  gives  rise  to  a  right  of  action  ex 
delicto  against  the  municipality  for  damages:  Com- 
mercial  National  Bank  v.  Portland,  24  Or.  188  (33  Pac. 
532,  41  Am.  St.  Rep.  854) ;  Little  v.  Portland,  26  Or. 

235  (37  Pac.  911) ;  Jones  v.  Portland,  35  Or.  512  (58 
Pac.  657) ;  O'NeU  v.  Portland,  59  Or.  84  (113  Pac.  655) ; 
Dennis  v.  Willamina,  80  Or.  486  (157  Pac.  799).  The 
record  conclusively  shows  that  the  city  exercised  all 
its  chartered  powers  for  the  creation  of  appropriate 
special  funds.  Assessments  were  levied;  some  prop- 
erty owners  paid  their  assessments;  some  owners 
availed  themselves  of  the  privilege  of  paying  in  in- 
stallments as  permitted  by  the  Bancroft  Bonding  Act, 
and  the  city  then  exercised  its  right  and  sold  bonds 
equal  in  amount  to  the  assessments  brought  within  the 
Bancroft  Bonding  Act  and  thus  raised  funds  equal  in 
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amount  to  the  assessments  brought  within  the  protec- 
tion of  the  Bancroft  Bonding  Act;  and  assessments 
which  became  delinquent  were  reduced  to  money  by 
selling  the  delinquent  property  for  as  much  as  the 
property  was  worth. 

6.  The  plaintiff  argues,  however,  that  Section  86  of 
the  charter  makes  it  the  duty  of  the  city  to  supply  the 
deficit  in  a  special  fund  by  taking  the  money  out  of 
the  general  fund.  Section  86,  so  far  as  it  is  material 
here,  reads  thus: 

*^  Whenever  any  lot  or  part  thereof  sold  under  the 
provisions  of  this  charter  shall  bring  less  than  the 
assessment  thereon,  the  common  council  shall  supply 
the  deficiency  out  of  the  general  fund,  if  in  the  opin- 
ion of  the  council  such  improvement  is  necessary. ' ' 

It  is  not,  necessary  to  determine  whether  Section  86 
contemplates  that  the  council  can  transfer  moneys  from 
the  general  fund  to  a  special  fund  when  the  indebted- 
ness exceeds  the  limit  fixed  by  the  charter;  nor  need 
we  ascertain  whether  the  words  * '  shall  supply  the  de- 
ficiency ' '  mean  ' '  may  supply  the  deficiency ' ' ;  but  it  is 
sufficient  to  say  that  the  charter  does  not  compel  the 
council  to  ascertain  whether  the  paving  was  necessary; 
and  since  the  council  has  not  expressed  the  opinion  that 
the  paving  was  necessary  it  follows  that,  even  though 
it  be  assumed  that  the  charter  permits  it,  there  is  no 
obligation  to  supply  the  deficiency  out  of  the  general 
fund. 

7.  The  deficits  in  the  special  funds  resulted  from  the 
sale  of  delinquent  property  for  less  than  the  amount 
of  the  assessments  charged  against  such  property. 
The  contention  made  by  the  plaintiff  that  the  city  is 
liable  because  it  sold  delinquent  property  for  less 
than  the  amount  of  the  assessment  levied  upon  such 
property  cannot  be  sustained.    In  every  instance  the 
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property  was  sold  for  as  much  as  it  was  worth;  the 
city  obtained  all  that  it  could  obtain  for  the  property 
and  therefore  it  is  not  liable :  Creighton  v.  Toledo,  18 
Ohio  St.  447;  New  Albany  v.  Sweeney,  13  Ind.  245; 
28  Cyc.  1060. 

The  city  employed  every  means  afforded  to  it  by  its 
charter  to  raise  the  special  funds  contemplated  by 
the  parties ;  it  left  nothing  undone ;  and,  indeed,  in  the 
language  used  by  the  plaintiff  in  his  initial  pleading 

*'tne  defendant  has  wholly  exhausted  all  means  pro- 
vided by  the  charter  of  said  defendant  City  of  Sheri- 
dan for  the  collection  of  said  special  assessments 
against  the  abutting  property  for  the  creation  of  said 
special  fund." 

Neither  the  charter  nor  any  ordinance  prohibited 
the  municipality  from  selling  delinquent  property  for 
less  than  the  amount  of  an  assessment.  The  defend- 
ant was  not  negligent  in  the  creation  of  the  special 
funds. 

8, 9.  If  the  city  is  liable  at  all  it  is  only  because  it  ex- 
hausted all  the  special  funds  by  paying  the  Warren 
Construction  Company  warrants.  The  warrants  is- 
sued by  the  city  are  non-negotiable  promissory  notes 
and  even  in  the  hands  of  bofia  fide  holders  are  open 
to  all  defenses  available  against  the  original  party. 
The  warrants  were  assignable  subject  to  any  defense 
existing  in  favor  of  the  municipality  against  the  origi- 
nal holder  at  the  time  of  the  assignment:  Goldsmith 
V.  Baker  City,  31  Or.  249,  252  (49  Pac.  973) ;  Frankl 
V.  BaUey,  31  Or.  285,  291  (50  Pac.  186) ;  Clatskanie 
State  Bank  v.  Rainier,  72  Or.  243,  246  (143  Pac.  909) ; 
Morrison  v.  Austin  State  Bank,  213  111.  472  (72  N.  E. 
1109,  104  Am.  St.  Rep.  225,  233);  11  Cyc.  538;  1 
Daniel  on  Neg.  Ingt.  (6  ed.),  §427;  5  McQuillin  on 
Mun.  Corp.,  §  2256,    If,  therefore,  the  United  States 
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National  Bank  owned  all  the  warrants  which  had  been 
issued  for  the  street  improvements,  and  if  those  war- 
rants could  only  have  been  paid  with  moneys  in  the 
special  funds,  no  injury  would  have  been  caused  if 
the  bank  presented  and  received  payment  on  warrant 
No,  20,  even  though  such  payment  exhausted  the  fund 
and  rendered  the  city  unable  to  pay  warrant  No.  1. 
If,  however,  Morris  owned  the  warrants  which  had 
been  issued  for  his  services  and  if  the  Warren  Con- 
struction Company  owned  the  warrants  which  had 
been  issued  for  the  work  performed  by  it  and  the  city 
had  notice  of  such  ownership,  then  the  municipality 
was  bound  to  pay  the  warrants  in  the  order  of  their 
priority.  The  warrants  which  had  been  issued  for 
the  work  done  by  the  Warren  Construction  Company 
were  presented  to  the  city  by  the  treasurer  of  the 
Warren  Construction  Company  to  whom  the  city  paid 
the  full  amount  of  the  warrants.  The  complaint  con- 
tains an  allegation  that  the  city 

**  negligently  paid  warrants  subsequent  in  date  and 
order  to  the  aforesaid  warrants  of  the  plaintiff,  well 
knowing  that  said  warrants  so  paid  ahead  of  the  war- 
rants of  the  plaintiff  were  the  property  of  persons 
other  than  the  plaintiff "; 

and  it  is  to  be  presumed  that  the  court  made  a  finding 
in  accordance  with  the  allegations  of  the  complaint  as 
stated  by  the  parties.  There  was  evidence  to  support 
such  a  finding,  and,  hence,  it  will  not  be  necessary  to 
make  further  inquiry  into  the  question  of  fact.  By 
paying  the  Warren  Construction  Company  warrants 
the  city  exhausted  every  one  of  the  eight  special  funds 
with  the  result  that  the  company  received  payment  on 
all  its  warrants,  while  Morris  only  received  part  pay- 
ment for  work  done  on  four  streets  and  no  payment 
at  all  for  work  done  on  the  remaining  four  streets. 
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It  is  true  that  neither  the  charter  nor  any  ordinance 
directs  the  order  in  which  the  warrants  shall  be  paid, 
but  it  is  also  true  that  the  absence  of  legislation  did 
not  authorize  the  city  to  pay  the  Warren  Construction 
Company  warrants,  which  were  subsequent  in  order, 
to  the  injury  of  Morris  who  held  warrants  which  were 
prior  in  order  to  those  paid.  By  paying  the  Warren 
C6nstruction  Company  warrants  ahead  of  the  Morris 
warrants  the  city  was  guilty  of  negligence  and  it  is 
liable  to  Morris  for  the  loss  sustained  by  him :  North- 
ampton First  Nat.  Bk.  v.  Arthur,  10  Colo.  App.  283 
(50  Pac.  738) ;  12  Colo.  App.  90  (54  Pac.  1107) ;  North- 
western Lumber  Co.  v.  Aberdeen,  22  Wash.  404  (60 
Pac.  1115) ;  La  France  Fire-Engine  Co.  v.  Davis,  9 
Wash.  600  (38  Pac.  154);. Bed  River  Valley  Nat.  Bk. 
V.  Fargo,  14  N.  D.  88  (103  N.  W.  390) ;  28  Cyc.  1572; 
5  McQuillin  on  Mun.  Corp.,  §  2254.  We  do  not  under- 
take to  say  whether  a  court  of  equity  could  have  pro- 
rated the  special  funds  among  the  outstanding  war- 
rants before  any  payments  were  made.  We  merely 
hold  that  the  act  of  the  city  injured  Morris  and  the 
city  must  respond  in  damages. 

10.  The  assignment  of  the  warrants  carried  the  right 
to  prosecute  this  action:  Ramsey  v.  Johnson,  8  Wyo. 
476  (58  Pac.  755,  80  Am.  St.  Rep.  948) ;  2  Am.  &  Eng. 
Ency.  Law  (2  ed.),  1084;  2  R.  C.  L.,  p.  633.  And  see: 
Little  V.  Portland,  26  Or.  235  (37  Pac.  911). 

Other  questions  are  discussed  in  the  briefs  but  it  is 
sufficient  to  say  that  we  have  examined  them  and  con- 
clude that  the  judgment  should  be  aflSrmed,  and  it  is 
so  ordered.  Affibmed.    Rehearing  Denied. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Bean  and 
Mr.  Justice  Benson  concur. 
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Argued  October  11,  reversed  and  remanded  November  6,  1917. 

EVERDING  &  FARRELL  v.   GEBHARDT  LUM- 

BER  CO. 

(168  Pac.  304.) 

LogB  and  LoggUig— Sale  of  Timber— Matnal  Contracts. 

1.  A  contract  for  the  purchase  and  sale  of  timber,  defendant  to 
have  poesession  of  the  premises  for  the  time  stipulated  for  cutting 
and  removing  the  timber,  was  mutual,  and  the  placing  of  defendant  in 
possession  was  not  full  performance  on  plaintiff's  part;  it  being  incum- 
bent on  him  to  permit  defendant  to  continue  in  possession  of  the 
land. 

[As  to  remedies  of  party  to  contract  on  anticipatory  breach,  or 
prevention  of  breach,  see  note  in  Ann.  Oaa.  1913C,  384.] 

Contracts — Breach  in  Terminating — ^Blght  of  Action. 

2.  Regardless  of  whether  the  contract  may  be  treated  by  the  in- 
jured party  as  terminated  by  the  breach,  the  breach  thereof  gives  rise 
to  a  cause  of  action. 

Setoff  and  Counterclaim — Tort — Breach  of  Contract. 

3.  When  a  tort  arises  out  of  the  same  transaction  as  plaintiff's 
cause  of  action  and  the  proof  of  it  tends  to  impeach  the  consideration 
of  the  contract  sued  on,  it  may  be  made  available  as  a  defense  in  an 
action  of  assumpsit. 

Pleading — Counterclaim. 

4.  In  an  action  to  recover  installments  on  a  contract  under  which 
defendant  was  to  have  possession  of  the  premises  for  the  time  stipu- 
lated  for  the  removal  of  timber,  defendant's  answer,  setting  up  that 
he  had  been  dispossessed  by  a  wrongful  attachment  when  there  was 
nothing  due  plaintiff,  constituted  a  proper  counterclaim  within  Section 
74,  subdivision  1,  L.  O.  L.,  providing  for  a  counterclaim  for  a  cause  of 
action  arising  out  of  the  contract  or  transaction  set  forth  on  the  com- 
plaint as  a  foundation  of  plaintiff's  claim. 

Pleading — Objections — Striking  Answer — ^Waiver. 

5.  Defendant  did  not,  by  going  to  trial,  waive  his  right  to  complain 
of  the  action  of  the  court  in  striking  out  part  of  his  amended  answer, 
where  it  was  stricken  on  plaintiff's  motion,  forcing  defendant  to  go  to 
trial. 

Pleading — Amended  Answer— Effect. 

6.  Former  answers  are  no  longer  a  part  of  the  case  after  an 
amended  answer  is  filed. 

From  Yamhill:  Habrt  H.  Belt,  Judge. 

Department  2.     Statement  by  Mb.  Justice  Bean. 

This  is  an  appeal  by  defendant  from  a  judgment  on  a 
verdict  in  favor  of  plaintiff  for  $800,  and  $1,056,  costs. 
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The  action  is  for  two  payments  due  April  20,  and 
May  20,  1915,  upon  a  contract  which  is  set  forth  as  an 
exhibit  to  the  complaint.  This  agreement  was  made 
August  20,  1912,  by  J.  D.  Welch,  A.  A.  Welch,  and 
W.  F.  Slaughter,  as  first  parties,  and  defendant,  as 
second  party,  for  the  sale  of  all  the  timber  estimated 
to  be  ten  million  feet,  standing  upon  certain  tracts  of 
land  described  therein,  and  owned  by  the  first  parties, 
for  the  sum  of  $12,000,  payable  as  follows : 

*'Five  Hundred  Dollars  ($500.00)  in  gold  coin  of 
the  United  States  of  America  upon  the  execution  and 
delivery  of  this  agreement;  Four  Hundred  Dollars 
($400.00)  on  or  before  sixty  (60)  days  after  the 
date  of  this  agreement,  and  Four  Hundred  Dollars 
($400.00)  on  or  before  the  20th  day  of  each  and  every 
month  thereafter  for  the  period  of  twenty-seven  (27) 
months,  and  Three  Hundred  Dollars  ($300.00)  on  or 
before  twenty-nine  (29)  months  from  the  date  of  ma- 
turity of  the  first  installment  mentioned,  each  of  said 
deferred  payments  to  bear  interest  from  sixty  (60) 
days  after  the  execution  of  this  agreement  at  the  rate 
of  six  (6)  per  cent  per  annum  and  payable  at  maturity 
thereof  respectively.  * ' 

The  contract  provided,  among  other  things : 

''The  second  party  shall  be  entitled  to  possession 
of  said  premises  for  the  purpose  of  cutting  and  re- 
moving the  timber  therefrom,  and  shall  keep  an  ac- 
count of  the  amount  of  timber  B.  M.  cut  and  removed 
from  said  land,  and  if  it  shall  cut  and  remove  during 
any  month  of  the  life  of  this  contract  over  400,000  feet 
B.  M.  then  and  in  that  event,  in  addition  to  the  pay- 
ment of  the  installment  of  four  hundred  dollars 
($400.00)  becoming  due  as  hereinbefore  provided  the 
second  party  shall  pay  the  first  parties  at  the  time  of 
the  payment  of  such  installment,  a  sum  equal  to  One 
and  50-100  Dollars  ($1.50)  for  each  1,000  feet  B.  M. 
cut  and  removed  from  said  land  during  such  month  in 
excess  of  400,000  feet  B.  M.,  all  sums  however,  paid 
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hereunder  to  be  credited  on  the  purchase  price  of  said 
timber,  and  applied  to  the  instalhnent  then  due  or  next 
becoming  due. 

'  *  The  parties  hereto  shall  select  a  competent  cruiser 
satisfactory  to  them,  who  shall  ascertain  the  amount 
of  merchantable  timber  on  said  land,  B.  M.,  and  in  case 
such  cruiser  shall  determine  that  there  is  less  than 
10,000,000  feet  B.  M.,  of  timber  on  said  land,  then  and 
in  that  event,  the  purchase  price  hereinbefore  men- 
tioned shall  be  reduced  to  one  and  20-lOOth  Dollars 
($1.20)  for  each  1,000  feet  B.  M.,  of  timber  on  said 
land  less  than  10,000,000  feet  B.  M.,  as  determined  by 
said  cruiser.  But  in  no  case  shall  the  purchase  price 
to  be  paid  or  received  hereunder  be  in  excess  of  twelVe 
thousand  dollars  ($12,000.00).'' 

The  agreement  stipulates  that  in  case  the  market 
price  of  railroad  ties  shall  decrease  during  its  con- 
tinuance below  $9  per  M.  feet  B.  M.,  the  second  party 
shall  not  be  required  to  operate  its  mill,  and  in  that 
event  provides  for  certain  extensions  of  the  time  for 
payment  of  installments  of  the  purchase  price  of  the 
timber,  not  to  exceed  in  the  aggregate  one  year;  and 
then  covenants  as  follows : 

*'The  party  of  the  second  part  shall  have  five  (5) 
years  from  the  date  of  this  agreement,  within  which 
to  cut  and  remove  the  timber  from  said  land ;  *  *  and 
that  as  soon  as  the  timber  shall  be  cut  and  removed 
from  any  legal  subdivision  of  said  land,  the  first  par- 
ties, their  heirs  or  assigns,  shall  be  entitled  to  posses- 
sion of  such  subdivision,  subject  only  to  the  right  of 
the  second  party  to  use  the  same  for  roads  and  logging 
roads,  and  for  building  sites,  yards,  i>onds  and  land 
necessarily  used  in  connection  with  the  operation  of 
its  mill,  or  in  hauling  logs  from  any  of  the  lands  here- 
inbefore mentioned.'' 

It  was  agreed  that  if  the  second  party,  or  its  as- 
signs, failed  to  cut  and  remove  the  timber  from  any 
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legal  subdivision  of  the  land  within  three  years  from 
date  of  the  agreement,  it  should  pay  the  taxes  there- 
after levied  on  the  described  land  until  the  timber 
should  be  cut ;  that  the  first  party  was  to  furnish  and 
cause  to  be  conveyed  to  the  second  party  a  right  of 
way  for  road  purposes  over  certain  other  lands.  The 
sawmill  was  to  be  installed  on  or  near  the  land  with- 
out unnecessary  delay  and  not  removed  until  the  price 
of  the  timber  should  be  paid  or  the  contract  fulfilled. 
Other  details  not  necessary  to  mention  were  stipulated 
in  the  contract. 

It  is  alleged  in  the  complaint  that  the  agreement 
was  assigned  to  plaintiff  by  W.  F.  Slaughter,  J.  D. 
Welch  and  A.  A.  Welch  on  November  12,  1913 ;  that 
they  and  the  plaintiff  herein  have  performed  all  the 
terms  and  conditions  of  the  contract  on  their  or  its 
part  to  be  performed ;  that  under  the  terms  thereof  it 
is  determined  that  10,000,000  feet  of  timber,  board 
measure,  was  on  the  land  at  the  time  of  the  sale;  and 
that  under  and  by  virtue  of  the  terms  of  said  agree- 
ment to  wit.  Exhibit  *'A,"  there  became  and  is  due 
from  the  defendant  payments  thereon  at  the  rate  of 
four  hundred  dollars  per  month  for  two  months  com- 
mencing April  20,  1915,  together  with  interest  thereon 
at  the  rate  of  six  per  cent  per  annum  from  April  9, 
1915.  It  is  also  alleged  that  150,000  feet  of  timber  in 
excess  of  400,000  feet  per  month  had  been  cut,  for 
which  the  sum  of  $4,056  is  demanded. 

Defendant  answered  and  admitted  the  incorpora- 
tion of  plaintiff  and  defendant  and  the  execution  of 
the  contract.  It  denied  the  other  allegations  of  the 
complaint  and  pleaded  affirmatively  to  the  effect  that 
on  April  14, 1915,  in  violation  of  the  contract,  the  plain- 
tiff wrongfully  dispossessed  the  defendant  of  the  land, 
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and  prevented  it  from  operating  its  savraiill  and  from 
cutting  and  removing  the  timber ;  that  at  the  time  the 
defendant  was  engaged  in  the  lumber  and  logging  busi- 
ness and  filling  outstanding  contracts  for  lumber  to 
be  cut  from  the  timber  on  the  property  covered  by 
the  contract  of  plaintiff ;  that  by.  means  of  a  wrongful 
and  unlawful  attachment  proceeding,  the  details  of 
which  are  set  forth,  and  when  there  was  nothing  due 
from  defendant  under  the  contract,  and  plaintiff  had 
no  reasonable  cause  to  believe  there  was  anything  due, 
plaintiff  wrongfully  took  possession  of  the  land  and 
of  defendant's  sawmill  and  equipment,  of  300,000  feet 
of  cut  timber  and  of  100,000  feet  of  logged  lumber  on 
the  land  described  in  the  contract  to  defendant 's  dam- 
age in  the  aggregate  sum  of  $1,990.00;  that  in  June, 
1915,  the  action  in  which  the  attachment  was  made  was 
tried  and  judgment  rendered  in  favor  of  defendant  dis- 
missing the  action  and  dissolving  the  attachment,  for 
the  reason  that  there  was  nothing  due  upon  the  con- 
tract from  defendant;  that  by  virtue  thereof  the  de- 
fendant was  prevented  from  carrying  out  the  contract. 
In  the  second  amended  answer  the  attachment  pro- 
ceedings and  the  levy  upon  the  property  thereunder 
were  pleaded  as  a  first,  further  and  separate  answer 
and  defense,  and  as  an  estoppel.  As  a  second  further 
and  separate  answer  the  attachment  proceedings  and 
the  allegations  of  the  manner  in  which  the  defendant 
was  damaged  were  set  forth.  Plaintiff  moved  to 
strike  the  further  and  separate  answers  for  the  rea- 
son that  it  had  already  been  determined  by  the  court 
upon  demurrer  that  they  constituted  no  defense.  This 
motion  was  granted  and  the  new  matter  of  the  answer 
stricken  out.  Bevebsed  and  Bemanded. 
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For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Joseph  <&  Haney,  with  an  oral  argument  by 
Mr.  Bert  E.  Haney. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  J.  Bruce  Polwarth,  Messrs.  Crumpacker  <&  Coovert 
and  Messrs.  MagUl,  McKenney  <&  Brush,  with  oral  ar- 
guments by  Mr.  W.  F.  Magill  and  Mr.  Polwarth. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  eonrt. 

1.  The  main  question  for  determination  in  this  case  is 
whether  or  not  the  facts  alleged  in  the  second  further 
and  separate  answer  constitute  a  counterclaim  or  de- 
fense or  partial  defense  to  the  plaintiff  ^s  complaint 
so  that  the  same  should  not  be  stricken  out.  It  is  im- 
material by  what  means  or  process  the  plaintiff  ob- 
tained the  possession  of  the  property  described  in  the 
contract,  if  by  so  doing  it  breached  the  contract.  It 
will  be  noticed  that  the  condition  specified  therein  is 
that  the  defendant  company  shall  be  entitled  to  the 
possession  of  the  premises  for  the  purpose  of  cutting 
and  removing  the  timber  therefrom.  It  is  the  conten- 
tion of  counsel  for  the  plaintiff  that  when  the  contract 
was  executed  and  delivered  to  the  defendant  and  it 
was  placed  in  possession  of  the  premises,  plaintiff's 
part  of  the  contract  was  performed  and  that  defend- 
ant is  not  entitled  to  set  up  a  wrongful  attachment  in 
the  prior  action  as  a  counterclaim.  Whatever  might 
be  considered  if  the  attachment  proceedings  were  en- 
tirely separate  and  distinct  from  the  contract,  it  seems 
to  us  that  in  order  to  carry  out  the  stipulations  of  the 
agreement  it  is  incumbent  upon  the  party  executing 
the  same,  or  its  assignee,  to  permit  the  defendant  to 
continue  in  the  possession  of  the  land  in  order  to  cut 
the  timber  therefrom.     The  contract  is  mutual.    Upon 
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the  one  side  the  first  party  agrees  to  sell  about  ten 
million  feet  of  timber  to  the  second  party  who  agrees 
to  pay  therefor  $12,000,  or  $1.20  per  thousand  feet  in 
case  there  shall  not  be  found  that  amount  of  timber  on 
the  land.  Each  party  by  its  pleading  accuses  the  other 
of  violating  the  contract.  While  the  answer,  particu- 
larly the  second  separate  and  further  answer,  is  not  a 
model  pleading,  it  alleges  a  breach  of  the  contract  in 
question  on  the  part  of  the  plaintiff  and  that  by  reason 
thereof  the  defendant  is  damaged  in  the  amount  named. 

2,3.  Regardless  of  whether  the  contract  may  be 
treated  by  the  injured  party  as  terminated  by  the 
breach,  the  breach  thereof  gives  rise  to  a  cause  of  ac- 
tion :  6  R.  C.  L.,  §  389,  p.  1032.  When  a  tort  arises  out 
of  the  same  transaction  as  plaintiff's  cause  of  suit  and 
the  proof  of  it  tends  to  impeach  the  consideration  of 
the  contract  sued  on,  to  meet  and  repel  the  allegations 
of  the  complaint  in  whole  or  in  part,  it  may  be  made 
available  as  a  defense  in  an  action  of  assumpsit:  2 
R.  C.  L.,  §  28,  p.  772. 

In  Willman  v.  Friedman,  4  Idaho,  209  (38  Pac.  937, 
95  Am.  St.  Rep.  59),  at  the  time  the.  defendant  filed 
the  complaint  he  sued  out  a  writ  of  attachment  which 
on  motion  of  defendant  was  dissolved  as  having  been 
wrongfully  sued  out.  The  defendant  then  answered 
the  original  complaint  and  at  the  same  time  filed  a 
cross-complaint  setting  up  the  claim  for  damages  by 
reason  of  the  wrongful  issuance  of  the  writ  of  attach- 
ment. It  was  held  that  the  cause  of  action  set  forth 
in  the  cross-complaint  arose  out  of  the  transaction 
which  formed  the  basis  of  the  action :  See,  also,  as  some- 
what in  point,  Waugenheim  v.  Graham,  39  Cal.  169, 177. 

Section  74,  L.  0.  L.,  requires  that  the  counterclaim 
mentioned  in  Section  73  which  may  be  contained  in  the 
answer. 


246  EvERDiNo  &  Parbell  v.  Gebhardt  L.  Co.     [86  Or. 

'  *  Must  be  one  existing  in  favor  of  a  defendant,  and 
against  a  plaintiff,  between  whom  a  several  judgment 
might  be  had  in  the  action,  and  arising  out  of  one  of 
the  following  causes  of  action:  (1)  A  cause  of  action 
arising  out  of  the  contract,  or  transaction  set  forth  in 
the  complaint,  as  a  foundation  of  the  plaintiff's  claim. 
(2)  In  an  action  arising  on  contract,  any  other  cause 
of  action  arising  also  on  contract,  and  existing  at  the 
commencement  of  the  action.  The  defendant  may  set 
forth  by  answer  as  many  defenses  and  counterclaims 
as  he  may  have.  They  shall  each  be  separately  stated, 
and  refer  to  the  causes  of  action  which  they  are  in- 
tended to  answer,  in  such  manner  that  they  may  be 
intelligently  distinguished.'' 

Subdivision  1  of  Section  74  provides  for  two  classes 
of  counterclaims,  namely:  (1)  A  demand  existing  in 
favor  of  the  defendant  and  against  the  plaintiff  which 
arises  out  of  the  contract  upon  which  the  plaintiff  has 
based  his  cause  of  action:  (2)  a  demand,  so  existing, 
which  arises  out  of  the  transaction,  a  broader  term 
than  contract,  upon  which  the  plaintiff  has  based  his 
action.  Mr.  Bliss  in  his  work  on  Code  Pleading,  com- 
menting on  the  first  class,  uses  the  following  language : 

**  Under  the  first  class,  the  original  action  being 
based  upon  a  contract,  if  the  plaintiff  is  liable,  at  the 
suit  of  the  defendant,  in  respect  to  the  same  contract, 
the  latter  may  present  his  demand  by  way  of  counter- 
claim. This  covers,  as  we  have  seen,  what  was  known 
as  recoupment,  and  by  the  terms  of  the  statute  extends 
to  equitable  demands.  Questions  of  difficulty  will  sel- 
dom arise  in  respect  to  this  class,  as  it  is  easy  to  de- 
termine whether  the  defendant's  demand  arises  out  of 
the  contract  in  suit.  Thus,  in  an  action  to  recover  the 
rent  stipulated  in  a  lease,  the  defendant  may  present 
a  counterclaim  based  upon  a  breach,  on  the  part  of  the 
plaintiff,  of  other  provisions  in  the  same  lease":  Sec- 
tion 371. 
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4.  In  the  case  at  bar  the  contract  is  in  the  nature  of  a 
lease  an3  sale  of  standing  timber.  The  second  fur- 
ther and  separate  answer  constitutes  a  counterclaim 
coming  within  the  first  class  provided  for  in  Section 
74,  L.  0.  L.,  and  is  in  accordance  with  the  principle 
announced  in  the  cases  of  Chance  v.  Carter,  81  Or.  229 
(158  Pac.  947),  and  Zigler  v.  McClellan,  15  Or.  499, 
502  (16  Pac.  179). 

Under  the  terms  of  the  agreement  the  defendant  was 
entitled  to  the  possession  of  the  premises  for  the  full 
time  stipulated,  if  necessary,  for  the  purpose  of  cut- 
ting the  timber  upon  the  conditions  named  in  the  con- 
tract. This  time  had  not  expired  and  the  timber  was 
not  all  cut  when,  as  the  defendant  alleges,  the  plaintiff 
wrongfully  took  possession  of  the  land  and  property 
and  prevented  the  defendant  from  further  proceed- 
ing to  carry  out  the  contract  and  obtain  the  benefits 
of  its  purchase.  The  contention  of  plaintiff  that  the 
contract  was  fully  performed  on  its  part  when  the 
property  was  turned  over  to  defendant  in  1912,  and 
there  was  nothing  more  for  it  to  do,  would,  when  taken 
into  consideration  together  with  the  facts  set  forth  in 
the  second  affirmative  defense,  lead  to  the  conclusion 
that  the  plaintiff,  or  its  assignor,  during  the  first 
month  or  year  after  the  defendant  had  so  taken  over 
the  property,  could  have  wrongfully  retaken  posses- 
sion of  the  premises  and  prevented  the  defendant  from 
cutting  the  timber.  The  allegation  of  plaintiff's  com- 
plaint that  the  plaintiff  and  its  assignors  had  ''per- 
formed all  the  terms  and  conditions  of  said  contract 
on  their  or  its  part  to  be  performed"  recognizes  the 
law  of  this  case,  .and  must  necessarily  mean  that  the 
defendant  had  been  permitted  to  retain  possession  of 
the  land  and  had  not  been  prevented  by  plaintiff  from 
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cutting  the  timber  as  stipulated.  Any  other  construc- 
tion of  the  contract  would  permit  the  first  parties 
thereto  or  their  assignee  to  make  any  number  of  suc- 
cessive sales  of  the  standing  timber  as  often  as  they 
could  wrongfully  oust  the  purchaser  from  the  premises 
and  prevent  him  from  cutting  the  timber.  In  other 
words,  defendant  asserts  that  plaintiff  has  wrongfully 
prevented  it  from  obtaining  a  portion  of  the  timber 
purchased  which  it  was  agreed  defendant  should  have 
the  privilege  of  cutting  and  removing  from  the  land 
during  a  period  of  five  years;  that  thereby  plaintiff 
has  violated  the  contract  and  the  defendant  has  been 
damaged  in  a  certain  sum.  We  think  the  defendant 
should  have  been  allowed  to  plead  and  prove  the  mat- 
ter set  forth  in  the  affirmative  answer  and  that  it  was 
error  to  strike  out  the  same.  At  the  oral  argument 
counsel  for  plaintiff  conceded  that  the  matter  referred 
to  should  not  have  been  stricken  out  if  it  constituted  a 
defense.  It  is  contended  by  defendant  that  the  com- 
plaint is  insufficient  in  not  alleging  that  the  amount 
claimed  had  not  been  paid  and  no  demand  was  made 
for  costs.  We  pass  this  as  it  is  believed  that  both  the 
complaint  and  answer  will  be  amended  before  another 
trial. 

The  answer  is  not  as  definite  and  clear  as  it  might 
be  in  the  assertion  of  the  breach  of  the  contract  on  the 
part  of  the  plaintiff.  Some  of  the  material  matters  set 
forth  as  having  been  found  or  adjudged  by  the  court 
upon  the  trial  of  the  former  action  are  not  alleged  as 
positive  facts.  Nevertheless,  the  answer  shows  a 
breach  of  the  contract  on  the  part  of  the  plaintiff  caus- 
ing the  defendant  damages  in  a  specified  amount. 

The  general  rule  is  stated  thus  in  9  Cyc,  p.  635 : 

'  *  The  breach  of  a  contract  by  one  of  the  parties  gives 
to  the  other  a  right  of  action  for  the  injury  suffered  by 
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him  from  such  breach,  but  it  does  not  in  all  cases  dis- 
charge him  from  performance  on  his  part.  The  con- 
tract may  be  broken  wholly  or  in  part,  and  if  in  part 
the  breach  may  or  may  not  be  suflBciently  important 
to  operate  as  a  discharge;  or  if  it  is  of  such  import- 
ance the  injured  party  may  choose  not  to  regard  it  as 
a  discharge,  preferring  to  continue  to  carry  out  the 
contract,  reserving  to  himself  the  right  to  sue  for  such 
damages  as  he  may  have  sustained  by  the  breach.  It 
is  often  very  difficult  to  determine  whether  or  not  a 
breach  of  one  of  the  terms  of  a  contract  discharges  the 
party  injured/* 

It  does  not  appear  that  an  estoppel  is  pleaded  by 
the  defendant  or  that  it  has  been  discharged  from  per- 
formance of  the  contract  on  its  part  or  that  the  same 
has  been  rescinded.  Some  of  the  facts  set  forth  in  the 
so-<5alled  plea  of  estoppel  may  be  material  in  order  to 
show  a  breach  of  the  contract  by  the  plaintiff,  and  re- 
sulting damages.  For  a  complete  discussion  of  the 
question  of  estoppel,  we  refer  to  the  language  of  Mr. 
Justice  MooBB  in  the  case  of  Stamm  v.  Wood,  ante, 
p.  174  (168  Pac.  69),  which  is  applicable  to  the  case  at 
bar. 

5, 6.  It  is  contendeii  by  the  plaintiff  that  the  defend- 
ant waived  its  right  to  complain  of  the  action  of  the 
court  in  striking  out  part  of  the  amended  answer  by 
electing  to  go  to  trial.  It  is  apparent  that  the  defend- 
ant was  forced  to  go  to  trial.  Plaintiff  made  this  elec- 
tion and  not  the  defendant.  If  it  had  omitted  to  plead 
the  new  matter  in  its  second  amended  answer,  then  the 
question  of  waiver  would  have  been  presented.  It  is 
unnecessary  to  consider  the  former  answers.  They  are 
no  longer  a  part  of  the  record :  Wells  v.  Applegate,  12 
Or.  208  (6  Pac.  770) 
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The  judgment  of  the  trial  court  is  reversed  and  the 
cause  remanded  for  a  new  trial,  with  leave  for  each 
party  to  apply  to  amend  its  pleading. 

Bevebsed  and  Remanded. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Moobe  and 
Mb.  Justice  McCamant  concur. 


Argned  October  5,  reyersed  and  remanded  November  6,  1917. 

CATHCART  v.  OREGON-WASHINGTON  R.  &  N. 

CO.* 

(168  Pac.  308.) 

Appeal  and  Error — ^Um  of  Transcript  of  Eyidence. 

1.  When  a  complete  transcript  of  the  evidence  is  put  into  the 
record,  the  only  use  that  can  be  made  of  it  is  in  the  determination  of 
the  correctness  of  the  ruling  upon  the  motion  for  a  nonsuit  or  for  a 
directed  verdict. 

Appeal  and  Error — BiU  of  Exceptions — ^Testimony. 

2.  Under  the  statute  relating  to  the  bill  of  exceptions  requiring 
that  under  each  exception  shall  be  grouped  so  much  of  the  testimony 
as  is  necessary  to  explain  the  point  of  the  objection,  no  more  should 
be  given. 

Bailroads — Damage  at  Grossing — Oontributory  Negligence — Stopping. 

3.  Though  failure  to  stop  on  the  part  of  plaintiff  whose  auto  truck 
was  injured  at  a  crossing  by  defendant  railroad's  locomotive  may  be 
considered  on  the  subject  of  contributory  negligence  with  other  evi- 
dence, it  is  not  necessarily  controlling;  and  if,  by  the  use  of  his  facul- 
ties, hearing  and  seeing,  plaintiff  could  safely  determine  whether 
there  was  danger  or  not,  stopping  was  not  necessary. 

Bailroads — ^Injuries  at  Crossing— Dnty  to  Look  and  Listen. 

4.  Where  one  approaching  a  railroad  crossing  is  familiar  with  the 
situation,  he  must  use  greater  care  as  the  danger  is  greater;  must,  as 

*0n  duty  of  traveler  approaching  railway  crossing  as  to  place  and 
direction  of  observation,  see  notes  in  37  L.  B,  A.  (N.  8.)  136;  42 
L.  B.  A.  (N.  a)  367. 

On  power  of  municipal  corporation  to  regulate  speed  of,  and  signal 
from,  train  at  highway  crossing,  see  note  in  17  L.  B.  A.  (N.  8.)  561, 

For  a  discussion  of  the  question  of  care  required  of  driver  of  auto- 
mobile at  railway  crossing,  see  notes  in  21  L.  B.  A.  (N.  8.)  794;  29 
L.  B.  A.  (N.  a)  924;  46  L.  B.  A.  (N.  S.)  702;  L.  B.  A.  1916 A,  842. 

Bepobteb* 
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he  approaches,  look  from  a  place  where  he  can  see,  and  listen  from  a 
place  where  he  can  hear — an  imperative  duty  so  long  as  there  is  any 
need  of  its  exercise. 

Bailroads— Injuries  at  CroBsing — ^Dnty  of  Aatomobile  Driver  to  Look. 

5.  Safety  to  the  public  and  travelers  on  trains  requires  that  one 
operating  an  automobile  over  a  crossing  should  carefully  look  upon 
the  track  itself,  where  a  train  may  be  expected,  if  there  be  opportune 
ity  so  to  inspect  the  situation;  and  the  motorist,  who  neglects  such 
duty,  is  negligent  as  a  matter  of  law. 

Ballroads — ^Xnjuries  at  CroBSing — Oontribatory  Negligence. 

6.  Where  plaintiff,  desiring  to  drive  his  motor  truck  over  a  rail- 
road crossing,  his  hearing  being  interfered  with  by  the  ringing  of  the 
bell  on  a  standing  locomotive,  went  forward  experimentally  and  col- 
lided with  a  switch  engine  on  the  next  track,  he  was  negligent. 

From  Wasco :  Wiluam  L.  Bradshaw,  Judge, 

Department  1.    Statement  by  Mb.  Justice  Bubnbtt. 

This  is  an  action  to  recover  for  damage  alleged  to 
have  been  inflicted  by  the  defendant  upon  the  plain- 
tiff ^s  auto  truck  as  he  was  driving  it  across  the  defend- 
ant's railway  tracks  in  The  Dalles.  The  charge  of 
negligence  was  substantially  that  in  violation  of  an 
ordinance  of  the  city  restricting  the  speed  of  locomo- 
tives to  12  miles  an  hour  the  defendant  negligently 
backed  one  of  its  yard  engines  in  excess  of  that  limit 
along  one  of  its  tracks  without  ringing  a  bell,  whistling 
or  giving  any  other  suflScient  warning  of  its  approach 
while  plaintiff  was  crossing  and  so  ran  upon  his  truck 
which  he  was  driving  at  the  time  whereby  it  was  broken 
and  injured  to  his  loss. 

The  alleged  negligence  is  denied  and  the  defendant 
avers  in  substance  that  at  the  time  of  the  accident  one 
of  its  work  trains  was  standing  upon  one  of  its  tracks 
with  the  front  end  of  its  locomotive  approximately  at 
the  west  side  of  Madison  Street  which  crosses  the  rail- 
way from  south  to  north  at  that  point ;  that  one  of  its 
yard  engines  was  being  operated  easterly  on  an  ad- 
jacent track  at  a  speed  not  exceeding  six  miles  per  hour 
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with  its  bell  ringing  continuously,  and  that  when  it 
reached  a  point  approximately  three  feet  east  of  the 
west  line  of  the  intersecting  street  the  plaintiff 's  auto- 
mobile suddenly  and  without  warning  ran  out  from 
behind  the  standing  train  at  a  high  rate  of  speed  and 
so  collided  with  the  moving  engine  without  any  fault 
of  the  defendant,  but,  on  the  contrary,  owing  to  the 
negligence  and  recklessness  of  the  plaintiff. 

The  reply  admits  that  the  work  train  was  standing 
in  the  situation  alleged  in  the  answer  and  otherwise 
denies  the  new  matter  urged  in  defense.  A  jury  trial 
resulted  in  a  verdict  and  judgment  for  the  plaintiff 
from  which  the  defendant  appeals. 

Bevebsed.    NoNsurr  Ordered. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  W.  A.  Bobbins  and  Mr.  A.  C.  Spencer,  with  an  oral 
argument  by  Mr.  Bobbins. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  B.  B.  Butler. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  Several  errors  are  assigned  relative  to  the  instruc- 
tions given  and  refused  by  the  trial  court.  The  bill  of 
exceptions,  however,  consists  in  a  mere  recital  of  them 
withoiit  any  evidence  collated  with  respect  to  any  of 
them.  The  only  means  by  which  the  testimony  in  the 
case  is  brought  to  our  attention  is  by  a  complete 
stenographic  report  of  all  the  utterances  of  the  wit- 
nesses, court  and  counsel  during  the  trial,  annexed  to 
the  bill  of  exceptions  as  an  exhibit.  When  thus  put 
into  the  record  the  only  use  that  can  be  made  of  it  is 
in  the  determination  of  the  correctness  of  the  ruling 
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upon  the  motion  for  ^  nonsuit  or  for  a  directed  ver- 
dict: National  Council  v.  McGinn,  70  Or.  457  (138  Pac. 
493) ;  Oliver  v.  Grande  Ronde  Grain  Co.,  72  Or.  46  (142 
Pac.  541) ;  Smith  v.  Kinney,  72  Or.  514  (143  Pac.  901, 
1126) ;  Harrison  v.  Pacific  Ry.  <&  Nav.  Co.,  72  Or.  553, 
(144  Pac.  91) ;  Hoag  v.  Washington^Oregon  Corp.,  75 
Or.  588  (144  Pac.  574,  147  Pac.  756).  In  support  of 
his  bill  of  exceptions  counsel  for  the  defendant  relies 
upon  the  statement  made  in  McFarland  v.  Oregon 
Elec.  Ry.  Co.,  70  Or.  27  (138  Pac.  458,  Ann.  Cas.  1916B, 
527),  that 

**The  formal  statement  in  typewriting  of  the  excep- 
tions taken  by  defendant's  counsel  during  the  trial  of 
the  cause  to  the  rulings  and  instructions  of  the  court, 
comprising  23  pages,  is  certified  to  by  tiie  judge  in  the 
usual  manner,  and  it  is  further  attested  that  Exhibit 
*A'  contains  all  the  testimony  and  evidence  offered, 
together  with  the  instructions  given  and  refused,  and 
that  the  bill  of  exceptions  was  settled  and  allowed 
August  27,  1913.  *  *  The  bill  of  exceptions  herein 
strictly  complies  with  the  rules  of  our  court  and  the 
transcript  of  the  testimony  is  suflSciently  identified  and 
attached  to  the  bill  so  as  to  make  it  a  part  thereof. '  * 

2.  That  case  announces  no  doctrine  at  variance  with 
the  other  decisions  here  noted.  On  the  contrary,  an 
inspection  of  the  record  in  the  McFarland  Case  shows 
that  under  each  exception  was  grouped  so  much  of  the 
testimony  as  was  necessary  to  explain  the  point  of  the 
objection  and  no  more.  It  is  platitudinous  to  repeat 
that  the  statute  requires  such  an  arrangement  of  the 
bill.  It  is  in  the  interest  of  convenience  and  expedi- 
tion in  the  transaction  of  business  in  this  court.  With 
the  modem  facilities  for  taking  and  reporting  testi- 
mony the  tendency  is  to  amplify  the  record  to  an  un- 
reasonable extent  and  it  hinders  the  dispatch  of  judi- 
cial business  for  the  court  to  yield  to  the  demand  that 
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it  should  search  through  such  a  great  mass  of  manu- 
script to  pick  out  in  detail  the  evidence  applicable  to 
each  of  the  numerous  objections  urged  by  counsel. 
Hence  it  is  that  owing  to  the  code  provision  and  the 
uniform  rule  laid  down  by  the  precedents  mentioned, 
we  will  consider  only  the  correctness  of  the  ruling  of 
the  trial  court  on  the  motion  for  a  nonsuit  at  the  close 
of  plaintiff's  case.  We  may  premise  by  saying  that 
there  was  enough  testimony  to  take  to  the  jury  the 
question  about  the  negligence  of  the  defendant. 

It  appears  from  the  evidence  and  is  admitted  that 
the  place  of  the  accident  is  within  the  municipal  limits 
of  The  Dalles  where  Madison  Street  crosses  at  right 
angles  the  other  thoroughfare  commonly  known  as 
First  Street.  At  the  point  pf  collision  between  the 
truck  and  the  locomotive,  there  are  six  tracks  of  the 
defendant  running  in  a  general  easterly  and  westerly 
direction  along  First  Street.  The  fourth  and  fifth 
counting  from  the  south  are  main  tracks  used  for 
through  traffic  and  the  others  are  switch  and  passing 
tracks.  At  the  southwest  corner  of  the  intersection  of 
the  two  streets  stands  a  building  known  as  the  yard- 
master's  office.  At  the  southeast  comer  is  the  old 
freight-house.  At  or  near  the  northeast  corner  is  a 
manufacturing  plant  operated  by  the  Libby-McNeil 
Company.  The  plaintiff  had  been  in  the  truck  and 
dray  business  in  The  Dalles  for  many  years  and  was 
thoroughly  familiar  with  the  crossing  in  question.  He 
stated  as  a  witness  that  sometimes  he  would  pass  over 
that  crossing  fifty  times  a  day;  sometimes  but  once, 
and  sometimes  not  at  all ;  but  that  in  the  summer-time 
he  would  probably  go  over  there  fifteen  times  a  day. 
He  says  the  place  was  in  the  yard  limits  of  the  defend- 
ant and  that  there  were  trains  passing  daily  and 
switching  of  cars  going  on  every  day.    It  is  stated  by 
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all  the  witnesses  that  a  work  train  had  been  made  up 
heading  east  and  was  standing  on  the  main  track  for 
trains  going  eastward.  The  pleadings  admit  that  the 
front  end  of  this  engine  was  approximately  on  the  west 
line  of  the  crossing  street,  but  some  of  the  witnesses 
say  it  projected  ten  or  twelve  feet  into  Madison  Street. 
The  plaintiff  testifies  substantially  that  attached  to 
this  standing  locomotive  was  a  work  train  of  six  or 
seven  cars  which  either  were  loaded  with  material  as 
high  as  box-cars  or  were  otherwise  of  themselves  of 
that  height,  and  that  it  was  practically  a  solid  train. 
He  had  loaded  his  truck  at  a  point  south  of  the  tracks 
and  had  come  around  into  Madison  Street  where  he 
turned  north  and  traveled  to  the  point  of  collision 
which  occurred  on  the  fifth  track,  being  the  one  next 
north  of  where  the  work  train  and  its  engine  were 
standing.  All  the  witnesses  say  that  the  bell  on  the 
locomotive  attached  to  the  work  train  was  ringing  con- 
tinually. The  plaintiflf  testifies  that  he  passed  in  front 
of  that  locomotive  at  a  distance  of  about  eighteen  feet 
traveling  substantially  in  the  middle  of  the  street.  He 
says: 

**I  started  out  south  from  the  depot  and  turned  the 
comer  and  went  north  about  twenty  feet  from  the  east 
side  of  the  street  going  north.  I  got  over  on  the 
fourth  track  and  started,  kept  on  going  across  slowly 
and  the  switch-engine  was  approaching  very  rapidly 
up  on  the  fifth  track  and  hit  me  as  I  was  going  across. 
•  *  I  started  to  go  slow  from  about  ten  or  fifteen  feet 
from  the  first  track  and  I  was  driving  slow  and  care- 
fully, going  along  looking  and  listening,  didn't  hear 
nothing  coming,  I  got  pretty  near  in  front  of  the  other 
train  and  I  looked  and  listened  but  couldn't  see  any- 
thing. 

**Q.  Did  you  slow  down  there! 

*'A.  Slowed  down  in  front  of  this  other  train.  I 
was  going  across  there  and  just  about  the  time  I  was 
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going  to  go  across  this  switch-engine  came  at  a  pretty 
high  speed  down  the  opposite  track  alongside  this 
wrecking  train  standing  there. 

'*Q.  Why  did  yon  slow  down  then? 

**A.  Because  I  couldn't  see  very  well  there  and  I 
wanted  to  see  if  there  was  anything  coming. 

*  *  Q.  Did  you  endeavor  to  hear  if  there  was  anything 
coming? 

**A.  I  couldn't  hear  nothing  at  all. 

*'Q.  Did  you  hear  any  bell  ringing? 

**A.  Only  the  one  that  was  standing  there. 

**Q.  Was  any  bell  ringing  on  the  switch-engine  that 
struck  your  auto  truck? 

*'A.  No,  sir. 

**Q.  Did  it  sound  any  whistle? 

^*A.  No,  sir. 

*'Q.  Was  that  engine  coming  pretty  fast? 

**A.  Coming  pretty  fast,  yes,  sir. 

''Q.  How  far  away  was  it  from  where, — ^how  far 
away  was  it  when  you  saw  it  from  where  you  were, 
about  how  far? 

*'A.  The  first  time  I  seen  it? 

*'Q.  Yes. 

''A.  Probably  ten  or  twelve  feet,  something  like 
that.'' 

He  stated  in  effect  that  in  his  judgment  the  engine 
which  struck  him  was  going  25  or  30  miles  an  hour. 
To  the  question : 

**Have  you  been  around  the  freight-yards  and  the 
switching  tracks,  around  the  switching  engines  a  good 
deal  or  not?"  he  answered,  '*I  am  around  them  every 
day. 

**Q.  For  how  long  a  period,  extending  from  how 
long  a  period  has  your  work  taken  you  around? 

**A.  I  have  been  around  for  the  last  twenty  years. 
I  worked  for  my  father  a  long  time  before  I  was  in 
business  for  myself. ' ' 

The  testimony  on  his  part  is  to  the  purport  that  the 
switch-engine  collided  with  the  truck  on  its  left  front 
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wheel  and  slued  it  around  at  an  angle  with  the  track, 
but  that  he  was  not  dislodged  from  his  seat  nor  injured 
in  his  person.  One  of  his  witnesses  looking  from  the 
Libby-McNeil  plant  at  the  northeast  comer  of  the  in- 
tersection of  the  two  streets  saw  the  switch-engine  300 
feet  away  coming  toward  the  point  of  collision.  An- 
other witness  for  the  plaintiff  testified  in  substance 
that  as  the  plaintiff  came  to  the  tracks  he  was  going 
very  slowly,  and  said, 

*'He  leaned  out  ahead  of  his  wheel,  I  imagine,  try- 
ing to  peer  around  the  comer  of  the  wrecker  engine. 
Seeing  nothing  and  I  imagine  hearing  nothing  he  went 
on/' 

It  was  impossible  for  the  plaintiff  to  look  westward 
along  the  track  on  which  the  switch-engine  was  run- 
ning until  he  had  proceeded  far  enough  to  see  past  the 
engine  attached  to  the  work  train.  Reduced  to  its 
lowest  terms  the  situation  is  one  where  the  plaintiff 
thoroughly  familiar  with  the  crossing  and  its  sur- 
roundings approached  in  his  auto  truck  in  front  of  the 
standing  locomotive  upon  which  its  bell  was  continu- 
ally ringing,  unable  to  see  through  the  work  train  or 
its  locomotive  and  continuing  to  drive  slowly  toward 
the  track  and  to  collision  with  the  oncoming  switch- 
engine.  It  is  true  that  one  witness  said  he  leaned  for- 
ward over  his  wheel  as  though  trying  to  peer  around 
the  comer  of  the  work  train,  but  it  is  manifest  that  he 
could  not  see  down  the  adjacent  track  from  that  point. 
One  witness  also  stated  he  stopped  in  front  of  the  work 
train. 

3.  Some  authorities  inculcate  the  principle  that  under 
such  circumstances  it  is  the  duty  of  the  traveler  to 
stop  and  look  and  listen.  In  the  case  of  Blackburn  v. 
Southern  Pac.  Co.,  34  Or.  215  (55  Pac.  225),  this  court 
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held  in  effect  that  if  the  vehicle  operated  by  the  trav- 
eller was  making  a  noise  that  would  materially  inter- 
fere with  his  hearing  the  approach  of  a  train,  he  was 
guilty  of  contributory  negligence  if  he  did  not  stop 
for  the  purpose  of  listening  so  as  to  eliminate  the  noise 
made  by  himself.  While  failure  to  stop  may  be  con- 
sidered on  the  subject  of  contributory  negligence  with 
other  evidence  it  is  not  necessarily  controlling  in  the 
matter.  If,  by  the  use  of  his  faculties  of  hearing  and 
seeing,  one  approaching  a  crossing  can  safely  deter- 
mine whether  there  is  danger  or  not,  stopping  would 
not  essentially  add  to  or  detract  from  his  diligence. 
Stopping  is  necessary  only  when  continued  advancing 
would  materially  affect  his  senses  of  seeing  or  hearing. 
In  Hecker  v.  Oregon  R.  R.  Co.,  40  Or.  6  (66  Pac.  270, 
23  Am.  &  Eng.  R.  R.  Gas.  (N.  S.)  33),  the  traveler  was 
excused  from  the  duty  of  stopping  as  a  matter  of  law 
and  his  case  sent  to  the  jury  because  the  vehicle  in 
which  he  was  traveling  was  running  in  sand  so  as  to 
make  practically  no  noise  at  all  and  besides  he  could 
see  the  railway  track  at  intervals  and  was  in  a  position 
to  hear  if  a  train  was  coming.  In  Kunz  v.  Oregon  R.  & 
N.  Co.,  51  Or.  191  (93  Pac.  141,  94  Pac.  504,  52  Am.  & 
Eng.  R.  R.  Gas.  (N.  S.)  721),  the  plaintiff  had  looked 
and  listened  and  had  heard  blasts  of  the  locomotive 
whistle,  but  mistook  them  for  those  usually  given  when 
passing  points  far  enough  away  for  him  easily  to  have 
crossed  the  track  in  safety.  Besides  this,  his  hitherto 
trusty  team  unexpectedly  balked  on  the  track.  These 
conditions  plainly  made  the  question  of  his  contribu- 
tory negligence  one  for  the  jury.  Much  like  the  Kunz 
Case  is  Gambell  v.  Minneapolis  etc.  Ry.  Co.,  129  Minn. 
262  (152  N.  W.  408).  There  the  plaintiff  driving  his 
automobile  looked  along  the  track  from  a  place  of 
safety  and  seeing  nothing  proceeded.    When  he  got 
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upon  the  track  his  motor  refused  to  work  and  stopped. 
While  he  was  cranking  it  and  trying  to  start  his  car 
the  defendant's  employees  without  warning  suddenly 
backed  some  freight-cars  against  him.  His  conduct 
was  manifestly  for  consideration  by  the  jury.  It  is 
true,  indeed,  that  contributory  negligence  is  usually  a 
question  for  the  triers  of  the  fact.  There  are  many 
precedents  that  carry  the  doctrine  to  the  extreme ;  but 
careful  analysis  will  usually  disclose  that  there  were 
attendant  conditions  that  differentiate  the  case  from 
one  where  the  issue  was  whether  or  not  the  injured 
party  both  looked  and  listened.  So  it  is,  that  in  the 
Blackburn  Case  after  reviewing  the  authorities,  Mr. 
Justice  Bean  said  for  this  court: 

*'In  harmony  with  this  rule,  it  is  a  principle  of  law, 
firmly  established  in  this  state  as  elsewhere,  that  the 
failure  of  a  person  about  to  cross  a  railway  track  on 
a  highway,  at  grade,  to  look  and  listen  for  an  approach- 
ing train  is  negligence  per  se,  and  will  bar*  a  recovery 
for  an  injury  received  by  a  collision  with  a  train  at 
the  crossing,''  citing  Durbin  v.  Oregon  R.  S  N.  Co.,  17 
Or.  5  (17  Pac.  5,  11  Am.  St.  Rep.  778),  and  McBride  v.* 
Northern  Pac.  R.  R.  Co.,  19  Or.  64  (23  Pac.  814). 

4.  No  case  has  been  produced  and  we  opine  none  can 
be  which  excuses  the  traveler  from  both  looking  and 
listening  as  he  approaches  a  crossing;  and  it  is  well 
settled  that,  especially  where  he  is  familiar  with  the 
situation  he  must  use  greater  care  as  the  danger  is 
greater.  It  is  also  reasonable  as  well  as  established 
by  authority  that  he  must  look  from  a  place  where  he 
can  see  and  listen  from  a  place  where  he  can  hear  and 
that  this  duty  is  imperative  so  long  as  there  is  any 
need  of  its  exercise;  in  other  words,  until  the  danger 
no  longer  exists.  While  the  law  in  some  instances 
will  not  require  doing  a  vain  thing  it  will  not  be  satis- 


260    Cathcart  v.  Oregon- Washington  R.  &  N.  Co.    [86  Or. 

fied  with  doing  a  vain  thing  where  there  is  an  oppor- 
tunity for  doing  an  effectual  act.  To  have  looked 
where  he  could  not  see  when  there  was  a  practicable 
place  from  which  he  could  have  looked  in  safety  is 
equivalent  to  not  looking  at  all.  The  traveler  has  no 
right  to  depend  exclusively  on  his  hearing  when  there 
are  attendant  noises  which  materially  interfere  with 
the  exercise  of  that  function  and  he  has  a  convenient 
opportunity  to  look  both  Ways  along  the  track  in  safety 
before  crossing.  After  reciting  that  in  Washington 
So.  Ry.  Co.  V.  Lacey,  94  Va.  460  (26  S.  E.  834),  the 
plaintiff  testified  that  he  had  looked  before  crossing 
the  railroad  track,  but  the  defendant  company  made 
the  contention  that  he  did  not  look  when  looking  would 
have  beien  effectual,  Mr.  Justice  Cardwell,  speaking 
for  the  court  in  Springs  v.  Virginia  Ry.  <&  P.  Co.,  117 
Va.  826  (86  S.  E.  65),  quotes  with  approval  the  lan- 
guage of  Mr.  Justice  Buchanan,  in  this  tenor : 

'  *  Such  looking  is  not  that  contemplated  by  law.  The 
mere  fact  of  looking  and  listening  is  not  always  a  per- 
formance of  the  duty  incumbent  upon  the  traveler,  for 
he  must  also  exercise  care  to  make  the  act  of  looking 
and  listening  effective.  He  must  not  approach  the 
track  at  such  a  rate  of  speed  that  when  he  reaches  a 
point  where  he  can  see  or  hear  the  train  it  is  too  late 
to  protect  himself  from  injury.  He  must  exercise  or- 
dinary care  in  attempting  to  cross  or  in  crossing  the 
track,  and  care  is  never  ordinary  care  unless  it  is  pro- 
portionate to  the  known  danger.  *  *  The  track  itself 
is  a  proclamation  of  danger.  It  is  his  duty  before  go- 
ing upon  it  to  use  his  eyes  and  ears.  He  should  look 
in  both  directions  from  which  a  train  could  come,  and 
listen,  and,  if  his  faculties  warn  him  of  the  near  ap- 
proach of  a  train,  he  should  keep  off  the  track." 

In  another  Virginia  case.  Southern  Ry.  Co.  v.  Jones, 
106  Va.  412  (56  S.  E.  155),  it  is  said: 
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'  *  This  duty  to  look  and  listen  for  approaching  trains 
is  a  continuing  duty  and  if  there  is  any  point  from 
which  by  looking  and  listening  a  person  injured  could 
have  avoided  the  accident  and  he  failed  to  do  so  then 
his  contributory  negligence  defeats  a  recovery  for  the 
injury.  If  he  could  have  seen  and  did  not  see  an  ap- 
proaching train  then  he  failed  to  discharge  a  duty 
which  the  law  imposes." 

As  illustrating  the  danger  to  be  apprehended  at  a 
railway  crossing,  Mr.  Justice  McBride,  in  Long  v.  Pa- 
cific Ry.  dk  Nav.  Co.,  74  Or.  502,  514  (144  Pac.  462, 145 
Pac.  1068,  L.  R.  A.  1915F,  1151),  said: 

*'A  railway  track  is  always  a  place  of  danger. 
Every  rail  and  every  tie  is  shouting  danger  and  it  is 
the  duty  of  a  person  to  look  if  he  is  in  a  situation  to 
look,  and  to  listen  if  he  is  in  a  situation  to  listen." 

The  opinion  of  the  Washington  Supremo  Court  in 
Averbuch  v.  Great  Northern  R.  R.  Co.,  55  Wash.  633 
(104  Pac.  1103),  was  written  by  Mr.  Justice  Dunbar, 
long  a  member  of  that  court  and  of  whose  probity  and 
ability  there  was  never  any  question.     He  said : 

'*  Common  observation  has  taught  us  that  a  railroad 
track  is  a  signal  or  notice  of  danger  and  the  courts 
have  almost  universally  said  that  it  is  such  a  notice 
as  would  put  a  prudent  man  on  guard  and  that  when 
he  receives  this  notice  his  duty  is  to  stop,  look  and 
listen  before  venturing  on  to  the  track  or  that  he  must 
act  as  an  ordinarily  prudent  man  would  act  under  like 
circumstances  if  dangers  of  other  kinds  were  threaten- 
ing him.  That  is  all  there  is  to  the  doctrine  and  of 
course  it  will  not  clear  him  of  the  charge  of  negligence 
if  he  looks  and  listens  only  where  such  acts  are  un- 
availing and  senseless.^' 

In  Wehe  v.  Atchison,  Topeka  &  Santa  Fe  R.  Co.,  97 
Kan.  794  (156  Pac.  742,  L.  E.  A.  1916E,  455),  Mr.  Jus- 
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tice  Marshall  commented  on  a  collision  similar  to  the 
one  in  question,  in  these  words : 

*  *  The  driver  of  an  automobile  must  exercise  care  for 
himself,  and  because  of  the  character  of  the  machine 
he  is  driving — a  heavy  steel  structure,  dangerous  to 
others — ^he  must  exercise  some  degree  of  care  for  the 
safety  of  those  rightfully  traveling  on  a  railroad  train 
when  he  is  about  to  cross  the  track.  His  machine  is 
easy  of  control.  It  will  stand  where  he  leaves  it.  It 
will  not  get  frightened.  If  by  his  negligence  he  should 
derail  the  train,  he  would  be  responsible  to  passengers 
injured,  even  though  the  men  in  charge  of  the  train 
were  guilty  of  negligence,  if  the  rule  applied  to  a  pas- 
senger in  an  automobile  when  the  driver  of  the  auto- 
mobile is  guilty  of  negligence,  is  applied  to  passengers 
on  a  train.  *  * 

The  essence  of  the  opinion  is  sunmaed  up  in  the  sylla^ 
bus  as  follows : 

'*The  driver  of  an  automobile  cannot  recover  dam- 
ages for  injury  to  himself  and  his  machine,  where  he 
approaches  a  railway  track  at  a  place  at  which  he  can- 
not see  along  the  track  until  his  automobile  is  in  a 
place  where  it  will  be  struck  by  a  passing  engine  or 
cars,  and  does  not  stop  his  car  to  ascertain  whether 
or  not  there  is  danger,  although  he  listens  before  going 
into  the  place  of  danger  and  does  not  hear  any  engine 
or  cars  coming.'* 

In  Corcoran  v.  Pennsylvania  R.  R.  Co.,  203  Pa.  380 
(53  Atl.  240),  the  rule  is  laid  down  that: 

**An  adult  thoroughly  familiar  with  the  movements 
of  trains  at  a  crossing,  knowing  that  it  was  about  the 
time  for  a  train  coming  from  the  east,  drives  to  within 
fifty  feet  of  the  tracks,  stops  and  looks  east  but  sees 
nothing  because  of  a  temporary  obstruction  to  seeing 
in  that  direction,  then  rushed  across  and  is  struck  by 
a  train  coming  from  the  direction  where  he  could  not 
see.  If  this  be  not  a  deliberate  taking  of  a  great  risk 
rather  than  submit  to  a  slight  delay,  we  do  not  know 
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what  is.  It  is  one  which  the  ordinary  prudent  man 
would  not  take,  and  there  is  no  other  reasonable  infer- 
ence to  be  drawn  from  his  conduct.  It  was  not  care 
according  to  the  circumstances;  that  plaintiff's  own 
evidence  disclosed  a,  case  of  contributory  negligence." 

There  is  nothing  in  the  instant  case  about  expecting 
a  train  then  due;  but  equivalent  to  that  is  the  plain- 
tiff's statement  in  substance  that  he  knew  the  switch- 
ing was  going-  on  practically  all  the  daytime  so  that 
a  switch-engine  was  likely  to  pass  at  any  moment.  It 
is  inculcated  in  Bates  v.  San  Pedro  etc.  Ry.  Co.,  38 
Utah,  568  (114  Pac.  527),  that: 

**It  is  not  sufficient  for  a  traveler  in  attempting  to 
cross  a  railroad  track  to  look  in  one  direction.  It  is 
his  duty  to  look  in  both  directions  and  he  must  select 
a  position  from  which  an  effective  observation  can  be 
made  and  he  must  look  out  for  all  trains  and  cannot 
assume  that  trains  will  pass  only  at  specified  times." 

A  well-written  opinion  is  that  of  Mr.  Justice  Mab- 
SHALL  in  White  v.  Minneapolis  etc.  Ry.  Co.,  147  Wis. 
141  (133  N.  W.  148).    Among  other  things  he  said: 

**  Presence  of  a  railroad  track  is  such  an  admonish- 
ment of  probable  danger  that  it  is  inconsistent  with 
ordinary  care  for  a  person,  traveling  on  an  intersect- 
ing highway  across  such  track,  to  attempt  to  cross  the 
track  without  first  using  his  senses  of  hearing  and  see- 
ing to  the  right  and  to  the  left,  mindful  of  the  prob- 
ability that  a  train  or  car  may  dangerously  invade  the 
crossing  at  any  time,  so  as  to  discover  any  such  dan- 
ger before  passing  into  or  remaining  within  the  zone 
thereof.  (Citation  of  authorities.)  The  duty  to  look 
and  listen  for  an  approaching  train  before  attempting 
to  cross  a  railroad  track  is  absolute.  Failure  to  do  so 
when  there  is  opportunity  therefor  and  to  keep  out  of 
the  path  of  an  approaching  train  or  car,  which  would 
come  under  one's  observation  by  vigilant  performance 
of  such  duty,  is  want  of  ordinary  care  as  a  matter  of 
law.     (Other  precedents  cited.)     This  absolute  duty 
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of  a  person  to  look  and  listen  before  attempting  to 
cross  a  railway  track,  extends  to  vigilant  attention  in 
all  directions  from  which  a  train,  locomotive,  or  car 
may  come,  and  includes  obligation  to  see  and  hear 
such,  if  there  be  any,  which  such  attention,  in  view  of 
the  danger,  will  enable  him  to.  Therefore,  for  a  per- 
son to  declare  he  performed  such  duty  and  yet  failed 
to  perceive  an  approaching  train  or  car,  in  case  of 
there  being  such  in  plain  sight  or  hearing,  does  not 
raise  a  question  of  fact  for  decision  by.  a  jury.  Such 
person  must  be  presumed  to  either  not  have  performed 
such  duty  or  to  have  done  so  and  yet  heedlessly  sub- 
mitted himself  to  the  danger,  and  that  is  particularly 
so  as  regards  a  person  traveling  on  foot,  'since  the 
danger  zone  in  such  a  case  is  so  narrow  and  it  may  be 
avoided  with  so  little  effort. '  •  *  This  rule  of  look  and 
listen,  in  the  circumstances  stated,  and  to  observe  the 
dangers  which  are  in  plain  sight  or  hearing  to  one  in 
the  vigilant  performance  of  it,  is,  as  before  indicated, 
a  rule  of  law,  not  a  mere  rule  of  evidence.  An  im- 
portant companion  rule  to  the  foregoing  is  this :  The 
danger  to  a  person  is  so  great  in  attempting  to  cross 
a  railroad  track  without  performing  the  duty  of  en- 
deavoring to  discover  any  approaching  car  or  train 
which  is  in  plain  sight  or  hearing,  by  the  vigilant  use 
of  his  senses,  and  at  the  last  opportunity  for  doing 
so  before  entering  the  zone  of  probable  peril,  that  no 
mere  diversion  of  attention  or  absorption  in  thought 
about  other  matters  will  excuse  nonperformance  of  it." 
Later  decisions  of  the  Wisconsin  Supreme  Court 
may  seem  at  variance  with  the  rules  laid  down  in  the 
case  just  cited,  but  they  will  be  found  to  depend  upon 
special  statutes,  among  others.  Chapter  332  of  the  Ses- 
sion Laws  of  Wisconsin  for  1909,  where  it  is  enacted 
in  substance  that  slight  want  of  ordinary  care  will  not 
bar  a  recovery  and  that  the  burden  is  on  the  railroad 
company  to  show  more  than  slight  negligence  on  the 
part  of  the  person  injured;  and  Chapter  653  of  the 
Laws  of  1911,  wherein  it  is  said  in  effect  that  any 
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want  of  ordinary  care  will  not  bar  recovery  and  that 
no  lack  of  prudence  less  than  gross  negligence  will  de- 
feat the  plaintiff. 

'  *  To  go  on  a  railroad  crossing  in  the  way  of  a  train 
which  can  be  neither  seen  nor  heard,  but  which  would 
be  either  visible  or  audible  except  for  some  temporary 
hindrance  to  sight  or  hearing  is  to  be  negligent":  Ceji- 
tral  R.  R.  Co.  v.  Smalley,  61  N.  J.  Law,  277  (39  Atl. 
695).  See,  also,  Pennsylvania  R.  R,  Co.  v.  Pfuelb,  60 
N.  J.  Law,  278  (37  Atl.  1100) ;  Pfuelb  v.  Pennsylvania 
R.  Co.,  61  N.  J.  Law,  287  (41  Atl.  1116,  43  L.  R.  A. 
849) ;  ConUing  v.  Erie  R.  R.  Co.,  63  N.  J.  Law,  338, 
339  (43  Atl.  666) ;  Swanson  v.  Central  Ry.  Co.,  63  N.  J. 
Law,  605  (44  Atl.  852). 

In  Passman  v.  West  Jersey  <&  Seashore  Ry.  Co.,  68 
N.  J.  Law,  719  (54  Atl.  809,  96  Am.  St.  Rep.  573,  61 
L.  R.  A.  609),  the  decedent  was  a  bicyclist  who  rode  at 
a  moderate  rate  of  speed  in  front  of  a  train  at  a  cross- 
ing and  was  injured.    It  is  there  said : 

'*A  person  about  to  cross  a  railroad  track  on  a  high- 
way is  presumed  to  know  the  danger  and,  while  he  may 
reasonably  expect  to  be  warned  by  the  prescribed  sig- 
nals of  an  approaching  train,  he  cannot  justify  himself 
in  risking  the  danger  unless  he  has  exercised  the  senses 
nature  has  given  to  protect  him  from  harm;  and  he 
must  exercise  such  faculties  in  the  manner  that  an 
ordinarily  prudent  person  would  exercise  them  under 
similar  circumstances.  The  greater  diflSculty  of  dis- 
covering the  danger  is  apparent  from  the  surroundings 
the  greater  is  the  care  required;  and  if  the  circum- 
stances are  such  that  one  sense  is  rendered  less  reliable 
the  others  must  be  used  to  a  correspondingly  greater 
extent.  The  general  rule  to  be  applied  requires  a 
bicyclist  on  approaching  a  railroad  crossing,  where  the 
view  of  the  track  is  in  any  way  obscured,  to  dismount, 
or  at  least  bring  his  wheel  to  such  a  stop  as  will  enable 
him  to  look  up  and  down  the  track  and  listen  before 
attempting  to  cross. 


jj 
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In  Follmer  v.  Pennsylvania  R.  R.  Co.,  246  Pa.  367 
(92  Atl.  340),  the  plaintiff  was  familiar  with  the  cross- 
ing and  knew  that  the  view  along  the  track  was 
obscured  in  the  direction  from  which  the  train  was 
coming  until  within  14  feet  of  the  near  track.  He 
stopped  his  automobile  54  feet  from  the  first  track, 
listened,  and  ordered  the  chauffeur  to  go  forward. 

* '  When  about  10  feet  from  the  first  track,  he  heard 
a  warning  cry  from  someone  on  the  street  and  in  look- 
ing south  he  saw  a  train  approaching  on  the  second 
track  and  he  jumped  from  his  seaf 

The  auto  ran  on,  collided  with  the  train  and,  either 
because  of  the  impact  or  because  the  driver  reversed 
it,  came  back  upon  plaintiff  and  hurt  him.  The  opin- 
ion closes  with  this  language : 

''His  negligence  was  in  attempting  to  cross  without 
first  looking  at  a  place  where  he  could  see." 

Referring  again  to  Springs  v.  Virginia  Ry.  A  Power 
Co.,  117  Va.  826  (86  S.  E.  65),  the  principle  is  there 
established  that : 

' '  The  duty  to  look  and  listen  before  crossing  a  rail- 
way track  which  is  imposed  upon  travelers  upon  a 
highway  contii  ues  as  long  as  the  occasion  for  the  exer- 
cise of  such  duty  continues  and  if  there  is  any  point 
at  which  by  lookiug  and  listening  the  person  injured 
could  have  avoided  the  accident  and  he  failed  to  do  so, 
his  contributory  negligence  defeats  a  recovery.'* 

In  the  present  instance  there  must  have  been  clear- 
ance between  the  two  main  tracks  else  the  trains  could 
not  have  passed  each  other;  hence,  there  was  a  place, 
to  wit,  in  this  clearance,  from  which  the  plaintiff  safely 
could  have  viewed  the  track  before  going  upon  it.  He 
says  he  looked,  but  in  what  direction  does  not  appear, 
except  that  he  tried  to  peer  around  the  comer  of  the 
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work  train.  He  knew  from  his  own  experience  that 
the  danger  to  be  apprehended  was  from  rolling  stock 
on  the  adjacent  track.  It  was  his  duty  to  look  upon 
that  track  from  a  point  where  he  could  see  it  in  both 
directions.  The  question  is  not  solely  between  the 
plaintiff  and  the  defendant  corporation  which  owns  the 
railway.  So  far  as  actual  duty  on  the  part  of  the 
plaintiff  is  concerned,  it  affects  not  only  the  laborers 
on  the  moving  engine,  but  also  the  general  traveling 
public.  If  the  plaintiff  was  able  to  estimate  the  speed 
of  the  engine  at  25  to  30  miles  an  hour  when  seeing  it 
for  the  first  time  within  ten  or  twelve  feet  of  him  and 
if  he  had  looked  up  or  down  the  track  upon  which  alone 
there  was  danger  of  an  approaching  train,  as  he  could 
have  done,  he  could  have  known  at  once  that  it  was 
perilous  to  attempt  crossing  in  front  of  such  a  swiftly 
moving  locomotive.  His  dilemma  is  either  that  he 
was  negligent  in  not  looking  from  a  place  whence  he 
could  see  whether  a  train  was  coming  or,  if  he  did 
look  from  such  a  point  he  was  negligent  in  attempting 
to  beat  to  the  crossing  a  locomotive  which  he  saw  was 
so  close  and  moving  so  rapidly. 

5, 6.  An  automobile  properly  managed  is  susceptible 
of  control  within  very  narrow  limits.  It  will  stay  where 
it  is  put.  It  is  not  to  be  frightened,  yet,  unless  con- 
trolled, it  is  an  engine  of  great  danger  and  the  larger 
question  of  safety  to  the  public  and  travelers  upon 
trains  requires  that  one  operating  such  a  machine 
should  carefully  look  upon  the  track  itself  where  a  rail- 
way train  may  be  expected,  if  there  be  opportunity 
to  so  inspect  the  situation.  The  motorist  who  neglects 
this  plain  duty  is  guilty  of  contributory  negligence  as 
a  matter  of  law.  There  can  be  no  reasonable  question 
but  that  the  plaintiff  whose  hearing  was  interfered  with 
in  a  material  degree  by  the  ringing  of  the  bell  on  the 
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standing  locomotive  went  forward  experimentally  and 
collided  with  the  switch-engine.  He  cannot  complain 
if  the  experiment  turned  out  disastrously.  Warned  of 
danger  by  his  thorough  familiarity  with  the  surround- 
ings, he  passed  the  zone  of  safety  without  eflSciently 
looking  from  there  upon  the  only  place  from  which 
danger  would  come  and  went  forward  into  the  accident 
which  happened.  If  he  had  collided  with  an  innocent 
pedestrian  coming  from  the  direction  pursued  by  the 
locomotive  the  footman  could  easily  have  established 
negligence  on  the  part  of  the  present  plaintiff.  His 
act  was  none  the  less  negligent  in  the  instant  juncture 
and  must  defeat  his  recovery.  The  judgment  of  the 
Circuit  Court  is  reversed  and  the  cause  remanded,  with 
directions  to  enter  a  judgment  of  nonsuit  in  favor  of 
the  defendant.  Reversed.    Nonsuit  Ordered. 

Mr.  Chief  Justice  McBridb,  Mr.  Justice  Benson 
and  Mr.  Justice  SLlrris  concur. 


Argaed  October  17,  reversed  and  noDsuit  ordered  November  0,  1917. 

WHITNEY  V.  DAY. 

(168  Pac.  295.) 

Interpleader — Qronnda — ^Independent  Liability. 

1.  It  is  of  the  essence  of  interpleader  that  plaintiff  mnst  be  in-* 
different  between  those  claiming  from  him  and  must  not  have  in- 
curred any  independent  obligation  in  favor  of  either. 

[As  to  the  right  of  interpleader,  see  note  in  91  Am.  St.  Bep. 
593.] 

Attachment — Qamishment — Note— Procedure — Sufficiency. 

2.  A  note  may  be  attached;  but,  if  it  was  not  in  the  possession  of 
the  debtor  named  in  the  writ,  notice  should  be  served  upon  the  in- 
dorsee having  possession,  together  with  a  copy  of  the  writ,  specifying 
the  property  attached,  as  required  by  Section  300,  L.  O.  L, 
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Mortgages — ^Bl^ts  of  SnlMiequent  Attacliment  Creditor. 

3.  In  a  Buit  involviiig  the  rights  of  the  purchaser  of  a  note  secured 
by  a  mortgage  and  attachment  creditors  of  indorser,  where  the  note 
was  procured  before  attachment,  that  the  assignment  of  the  mortgage 
was  recorded  after  attachment  would  be  immaterial;  the  note  being 
the  principal  obligation. 

Pleading — Conclusions. 

4.  The  allegation  that  the  assignment  of  the  note  was  without 
consideration,  and  made  for  the  purpose  of  hindering,  delaying  and 
defrauding  defendants,  is  a  mere  conclusion. 

BUlB  and  Notes — ^Innocent  Purchasers — ^Fraudulent  Intent  of  Seller. 

5.  Where  the  purchaser  of  a  note  before  maturity  paid  full  value 
therefor,  that  she  knew  that  payee  was  indebted  to  others  did  not 
defeat  the  transaction,  unless  she  knew  of  the  fraudulent  purpose  to 
defraud  creditors. 

Qanrishmant — ^Proceedings — Snfllciency. 

6.  The  service  of  notice  of  garnishment  upon  makers  of  the  note 
did  not  give  the  officer  any  authority  over  the  note  itself,  where  the 
note  was  not  in  their  possession,  and  he  could  not  sell  the  note  under 
an  execution. 

Gamlalunent — hevj  Under  Execution — Procedure. 

7.  Under  Section  234,  L.  O.  L.,  with  reference  to  execution  against 
property  of  garnishee,  if  the  note  was  due,  the  only  proceeding  was 
to  demand  payment  of  garnishee,  in  default  of  which  levy  should  be 
made;  but,  if  the  note  was  not  due,  it  should  have  been  sold  pursuant 
to  proper  levy. 

From  Marion:  William  Galloway,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnbtt. 

In  this  suit  the  gist  of  the  complaint  is  that  on 
January  6,  1915,  the  plaintiffs  executed  and  delivered 
to  Victoria  E.  Newberry  their  note  for  $750,  securing 
the  same  by  a  real  estate  mortgage;  that  afterward 
Phillips  and  later  Day  each  commenced  an  action 
against  Mrs.  Newberry,  who  in  the  meantime  had 
married  a  man  named  Young.  In  respect  to  both  of 
these  cases,  without  stating  the  nature  of  them,  it  is 
said  in  the  complaint  that  as  to  the  Phillips  action  on 
June  23, 1915,  and  as  to  that  of  Day  on  July  22,  1915, 
the  plaintiffs  herein  were  duly  served  with  a  copy  of 
the  writ  of  attachment  together  with  notice  to  them 
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as  garnishees,  and  '*that  plaintiffs  made  their  return 
upon  said  notice  to  garnishee  to  the  sheriff  serving  the 
same  that  they  were  indebted  to  the  said  Victoria  E. 
Young  in  the  said  sum  of  $750  as  evidenced  by  said 
promissory  note  and  mortgage  above  referred  to/* 
It  is  further  averred  that  on  October  8, 1915,  Day  took 
judgment  against  Young,  *'and  thereafter  on  October 
16,  1916,  duly  issued  execution,  and  on  November  2, 
1915,  duly  sold  all  the  right,  title  and  Interest  of  the 
said  Victoria  E.  Young  in  and  to  said  note  and  mort- 
gage, made  by  these  plaintiffs  to  said  Victoria  E. 
Young,  subject  to  the  interests  of  defendant  M.  F. 
Phillips  by  virtue  of  said  garnishment  proceedings  of 
said  M.  F.  Phillips  above  referred  to.*'  The  com- 
plaint goes  on  to  state,  in  substance,  that  defendant 
Louise  Heidecker  afterward  demanded  from  plaintiffs 
the  payment  of  the  interest  due  on  the  obligation, 
claiming  to  hold  the  same  as  the  assignee  of  Young; 
that  the  note  and  mortgage  have  not  been  assigned  to 
Heidecker  on  the  mortgage  records  for  Marion  County 
and  plaintiffs  have  no  knowledge  whether  or  not  they 
are  held  by  Heidecker;  that  a  controversy  has  arisen 
between  defendants,  each  demanding  payment  of  the 
interest  from  plaintiffs,  who  are  ignorant  of  the  rights 
of  the  claimants.  The  essence  of  the  prayer  is  that 
the  defendants  be  enjoined  from  commencing  any  ac- 
tion or  suit  against  the  plaintiff,  that  they  be  required 
to  establish  their  claim  to  the  money,  and  that  plain- 
tiffs be  permitted  to  pay  the  same  into  court.  The  en- 
tire complaint  is  admitted  by  the  defendants  Day  and 
Phillips  in  their  answer.  They  further  allege  the 
making  and  delivery  of  the  note,  the  commencement 
of  the  actions  of  Phillips  and  Day,  and  the  service  of 
the  writ  of  attachment  and  the  execution  all  prac- 
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tically  in  the  verbiage  used  in  the  complaint.  They 
say  that  the  levies  of  both  of  the  defendants  under  the 
attachments  were  made  prior  to  the  time  Heidecker 
had  the  assignment  of  the  mortgage  recorded  in 
Marion  County  and  prior  to  the  maturity  of  the  note, 
and  go  on  to  state  that : 

* '  Said  defendants  by  levies  became  the  innocent  pur- 
chasers of  all  funds  in  the  hands  of  plaintiffs  herein 
for  the  satisfaction  of  their  said  claims  against  the 
said  Victoria  E.  Newberry,  and  that  said  levies  against 
said  funds  in  the  hands  of  plaintiffs  by  defendants 
Day  and  Phillips  were  made  prior  to  any  assignment 
of  the  note  and  mortgage  to  defendant  Heidecker,  and 
that  said  assignment  is  without  consideration  and 
made  for  the  purpose  of  hindering,  delaying,  and  de- 
frauding said  defendants  in  the  collection  of  their 
claims. ' ' 

That  upon  the  execution  sale  in  the  case  of  Day 
against  Victoria  E.  Young  the  former  became  the  pur- 
chaser of  said  note  and  mortgage  subject  to  the  interest 
of  defendant  Phillips,  and  that  as  such  purchaser  Day 
is  now  the  owner  and  entitled  to  the  possession  of  said 
note  and  mortgage. 

Louise  Heidecker  answering,  admits  the  execution 
of  the  mortgage,  challenges  the  remainder  of  the  com- 
plaint in  important  particulars,  and  alleges,  in  sub- 
stance, that  on  April  1,  1915,  Victoria  E.  Newberry 
sold  to  her  for  the  sum  of  $765,  the  note  described  in 
the  complaint,  the  same  being  due  on  or  before  January 
1, 1918,  payable  to  the  order  of  Victoria  E.  Newberry, 
and  secured  by  mortgage  as  stated  in  the  complaint, 
and  ever  since  April  1,  1915,  the  defendant  Heidecker 
has  been  and  now  is  the  legal  owner  and  holder  of 
said  note  and  mortgage  for  value  and  in  due  course ; 
that  whatever  claim,  if  any,  the  defendants  Day  and 
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Phillips  have  upon  the  note  by  virtue  of  the  legal  pro- 
ceedings mentioned  in  their  answer  accrued  after  the 
defendant  Heidecker  had  bought,  paid  for,  and  took 
possession  of  the  note;  and  finally  that  the  plaintiffs 
had  notice  of  the  ownership  of  the  note  by  Heidecker 
before  the  beginning  of  the  present  suit. 

Issues  were  joined  on  the  pleadings,  and  after  a 
hearing  before  the  Circuit  Court  is  entered  a  decree 
in  substance  adjudging  that  Day  is  the  owner  of  the 
note  and  mortgage  in  question,  subject  to  the  interest 
of  Phillips  under  the  attachment  mentioned;  that  the 
assignment  from  Victoria  E.  Young,  formerly  Vic- 
toria E.  Newberry,  to  Heidecker  is  void  as  to  Day  and 
Phillips ;  that  Heidecker  be  restrained  from  transfer- 
ring the  obligations  or  otherwise  disposhig  of  the  same 
or  instituting  any  action  thereon  so  as  to  prejudice 
the  rights  of  defendants  Day  and  Phillips,  that  the 
money  deposited  in  court  by  the  plaintiffs  be  adjudged 
to  be  the  property  of  Day  and  Phillips,  and  that  the 
latter  recover  costs  and  disbursements  from  Hei- 
decker ;  hence  this  appeal  by  the  latter. 

Bbvebsed.    Decree  Bendebed. 

For  defendant-appellant  there  was  a  brief  over  the 
names  of  Mr.  Frank  A.  Turner  and  Mr.  Rex  A. 
Turner,  with  an  oral  argument  by  Mr.  Frank  A.  Turner. 

For  plaintiff-respondents  there  was  a  brief  over  the 
name  of  Messrs.  Smith  <&  Shields,  with  an  oral  argu- 
ment by  Mr.  Roy  F.  Shields. 

For  defendants-respondents  there  was  a  brief  with 
oral  arguments  by  Mr.  Robin  D.  Day  and  Mr.  Walter 
C.  Winslow. 
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Mb.  Justicb  Btjbnett  delivered  the  opinion  of  the 
court. 

It  is  conceded  and  amply  proved  that  plaintiffs,  on 
January  6,  1915,  borrowed  from  Mrs.  Newberry  $750, 
for  which  they  made,  executed  and  delivered  to  her 
their  promissory  note  of  that  date,  payable  January  1, 
1918,  to  her  order,  with  interest  after  date  at  the  rate 
of  8  per  cent  per  annum,  which  note  they  secured  by 
their  mortgage  of  that  date  upon  real  property  in 
lifarion  County,  recorded  therein  January  7,  1915. 
(t  is  abundantly  established  that  on  April  1, 1915,  the 
defendant  Heidecker  paid  Mrs.  Newberry  $765  for  the 
note  in  question,  and  that  the  latter  then  and  there  in- 
dorsed the  same  to  the  former,  who  ever  since  then 
has  had  the  same  in  her  possession  as  the  holder 
thereof.  The  pleadings  show  that  there  is  no  pre- 
tense of  any  claim  against  the  note  or  mortgage  on  the 
part  of  either  Phillips  or  Day  until  June  23,  1915,  on 
the  part  of  Phillips,  and  July  22,  1915,  on  the  part  of 
Day. 

1.  Under  these  circumstances  it  may  well  be  doubted 
whether  a  bill  of  interpleader  will  lie  on  behalf  of  the 
makers  of  the  note  as  against  Miss  Heidecker.  It  is 
of  the  essence  of  interpleader  that  the  plaintiff  must 
be  indifferent  as  between  those  claiming  from  him. 
He  must  not  have  incurred  any  independent  obligation 
in  favor  of  either  party.  In  this  instance  the  plain- 
tiffs made  their  negotiable  promissory  note,  and  sent 
it  on  its  course  as  ''current  money  among  the  mer- 
chants.^* They  knew  that  it  was  subject  to  transfer 
in  due  course  and  that  an  innocent  holder  thus  ac- 
quiring title  to  it  would  take  it  free  of  all  claims  ex- 
cusing them  from  its  payment.  There  is  strong  rea- 
son for  saying  that  in  answering  as  they  did  to  the 
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writs  of  attachment  served  upon  them  they  did  so  at 
their  peril  and  incurred  an  obligation,  if  at  all,  which 
was  independent  and  not  connected  with  their  liabil- 
ity upon  their  original  promise  to  pay.  In  brief,  we 
may  well  hesitate  before  saying  that  one  who  signs  a 
negotiable  instrument  can  heedlessly  admit  himself 
liable  to  the  attachment  debtor  merely  because  the 
latter  was  the  original  payee,  and  then  call  upon  the 
innocent  holder  to  aid  in  extricating  the  maker  from 
the  predicament  in  which  he  finds  himself.  On  this 
subject  the  text  and  notes  of  the  following  precedents 
may  be  read  with  profit :  Tyus  v.  Rust,  37  Ga.  574  (95 
Am.  Dec.  365) ;  Stephenson,  etc.  v.  Burdett,  56  W.  Va. 
109  (48  S.  E.  846,  10  L.  R.  A.  (N.  S.)  748) ;  Rauch  v. 
Ft.  Dearborn  National  Bank,  223  111.  507  (79  N.  E.  273, 
11  L.  R.  A.  (N.  S.)  545) ;  Connecticut  Mutual  Life  In- 
surance  Co.  v.  Tucker,  23  R.  L  1  (49  Atl.  26,  91  Am. 
St.  Rep.  590). 

2.  Passing  this,  however,  and  because  the  suit  has 
been  submitted  by  all  parties  on  the  merits,  we  proceed 
to  consider  the  matter  more  at  length  as  a  contest  be- 
tween the  defendant  Heidecker  on  the  one  part  and 
Day  and  Phillips  on  the  other.  The  latter  aver  that 
they  levied  their  attachment  prior  to  any  assignment 
of  the  note  or  mortgage  to  Heidecker  and  that  said 
transfer  is  without  consideration  and  was  made  for  the 
purpose  of  hindering,  delaying  and  defrauding  them 
in  the  collection  of  their  claims.  In  the  first  place,  it 
is  manifest  from  the  record  that  the  sheriff  never 
levied  upon  or  ever  had  the  note  in  his  possession. 
That  paper  was  not  the  property  of  the  defendant  in 
the  writ.  It  belonged  to  the  indorsee,  Heidecker,  and 
has  always  been  in  her  possession  since  she  took  it 
by  indorsement  in  due  course.  It  is  true  that  promis- 
sory notes  may  be  attached  like  any  other  property. 
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Fishburn  v.  Londershausen,  50  Or.  363  (92  Pac.  1060, 
15  Ann.  Gas.  975,  note,  14  L.  R.  A.  (N.  S.)  1234,  note). 
If  the  instrument  had  been  in  the  possession  of  the 
debtor  in  the  writ,  it  was  the  duty  of  the  sheriff  to  take 
it  from  her  possession  into  his  own  custody.  K  it  was 
in  the  possession  of  the  defendant  Heidecker,  notice 
should  have  been  served  upon  her  together  with  a  copy 
of  the  writ  of  attachment  specifying  the  property 
attached:  Section  300,  L.  0.  L. 

3.  It  is  said  that  the  levies  of  Day  and  Phillips  were 
msade  prior  to  any  assignment  of  the  note  and  mort- 
gage to  the  defendant  Heidecker.  It  is  true  that  the 
assignment  of  the  mortgage  was  not  recorded  until 
January  24,  1916.  This  does  not  affect  the  negotia- 
bility of  the  note  secured  by  it.  The  note  is  the  prin- 
cipal obligation.  The  mortgage  is  a  mere  incident 
thereto.  By  operation  of  law  the  title  to  the  same  fol- 
lows the  instrument  which  it  secures  when  the  prin- 
cipal obligation  is  transferred  in  due  course.  The 
liability  of  plaintiffs  depended  upon  the  note  they  gave. 
In  strictness  they  cannot  be  said  to  owe  the  mortgage ; 
they  owe  the  note  and  the  debt  represented  thereby. 

4, 5.  The  allegation  that  the  assignment  of  the  note 
to  Heidecker  was  without  consideration  and  made  for 
the  purpose  of  hindering,  delaying  and  defrauding  the 
defendants  Day  and  Phillips  is  utterly  unproved  and 
besides  is  a  mere  conclusion.  There  is  no  dispute  but 
that  Heidecker  paid  full  value  for  the  note.  It  is  not 
shown  in  the  pleadings  or  by  the  evidence  that  when 
Heidecker  paid  for  the  notes  she  had  any  knowledge 
whatever  of  the  existence  of  the  defendant  Day  and 
Phillips.  Mrs.  Newberry  was  not  deprived  of  her 
right  to  sell  her  property  because  she  owed  money  to 
others.  Even  if  Miss  Heidecker  knew  that  Mrs.  New- 
berry was  in  debt,  it  would  not  deprive  either  of  them 
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of  the  right  to  buy  or  sell  the  note.  In  such  cases  in 
order  to  defeat  the  transaction  it  must  be  shown  that 
at  the  time  of  the  transfer  the  purchaser  knew  of  the 
fraudulent  purpose  and  intent  of  the  seller  to  defraud 
creditors  of  the  latter,  and  that  in  participating  in  such 
a  nefarious  scheme  the  buyer  took  title  to  the  property  : 
Phipps  V.  Willis,  53  Or.  190  (96  Pao.  866,  99  Pac.  935, 
18  Ann.  Gas.  119,  note) ;  Ball  v.  Danton,  64  Or.  184 
(129  Pac.  1032) ;  Coffey  v.  Scott,  66  Or.  465  (135  Pac. 
88) ;  Coolidge  v.  Oberlin,  66  Or.  563  (135  Pac.  167) ; 
Lane  v.  Myers,  70  Or.  376  (141  Pac.  1022,  Ann.  Gas. 
1915D,  649) ;  Sabin  v.  Kyniston,  81  Or.  358  (159  Pac. 
69). 

6.  Day  and  Phillips  say  that  they  commenced  action 
against  Victoria  E.  Young,  but  whether  it  was  one  in 
which  a  writ  of  attachment  could  have  been  issued  does 
not  appear  from  their  pleading.  They  aver  that  in 
answer  to  the  writ  of  attachment,  the  plaintiffs  made 
return  that  they  were  indebted  to  Yictoria  E.  Young  in 
the  sum  of  $750  ad  evidenced  by  the  promissory  note 
and  mortgage  above  referred  to.  It  does  not  appear 
by  the  pleadings  of  Day  and  Phillips  whether  or  not 
the  indebtedness  to  Young  was  due.  They  state  they 
took  judgment  against  Young,  but  nothing  is  said  in 
their  pleadings  about  an  order  having  been  made  to 
sell  the  debt  which  they  claim  to  have  attached.  Then 
Phillips  and  Day  allege  that  the  latter  duly  took  judg- 
ment against  Young  and  '*duly  issued  execution,  and 
on  the  2d  day  of  November,  1915,  duly  sold  all  the 
right,  title  and  interest  of  the  said  Victoria  E.  Young 
in  and  to  said  note  and  mortgage. '*  The  record 
utterly  fails  to  establish  this  allegation,  for,  as  we  have 
seen,  the  sheriff  never  had  possession  of  the  note; 
neither  did  the  notice  of  garnishment  served  upon  the 
plaintiffs  give  the  officer  any  authority  over  the  note 
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itself  for  the  same  was  never  in  the  possession  or  in  the 
control  of  the  plaintiffs  after  they  delivered  it  to  their 
payee.    The  sheriff,  therefore,  could  not  sell  the  note. 

Section  234,  L.  0.  L.,  in  treating  of  execution  against 
property  in  the  possession  of  the  garnishee,  says: 

"In  the  case  of  property  in  the  possession  of  or 
owing  from  any  garnishee  mentioned  in  Section  303, 
the  sheriff  shall  proceed  as  follows: — 1.  If  it  appear 
from  the  certificate  of  the  garnishee  that  he  is  owing 
a  debt  to  the  judgment  debtor,  which  is  then  due,  if 
such  debt  is  not  paid  by  such  garnishee  to  the  sheriff 
on  demand,  he  shall  levy  on  the  property  of  the  gar- 
nishee for  the  amount  thereof,  in  all  respects  as  if  the 
execution  was  against  the  property  of  the  garnishee; 
but  if  such  debt  be  not  then  due,  the  sheriff  shall  sell 
the  same  according  to  the  certificate,  as  other  prop- 
erty. '  * 

Considering  this  point  without  reference  to  the  note, 
but  only  as  to  the  indebtedness  irrespective  of  the  evi- 
dence thereof,  we  observe  that  the  answer  of  the  gar- 
nishee as  pleaded  does  not  show  whether  the  debt  was 
then  due.  If  it  was  due,  the  only  proceeding  which 
the  sheriff  could  have  taken  would  have  been  to  de- 
mand of  the  garnishee  the  payment  thereof,  in  de- 
fault of  which  he  should  levy  upon  the  property  of  the 
garnishee.  If  it  was  not  due,  he  should  have  sold  the 
debt  providing  always  that  he  had  made  a  proper  levy. 
The  pleading  is  wholly  indefinite  and  insufficient  on 
this  subject  to  give  any  effect  to  the  sheriff's  sale  as 
stated  in  the  answer  of  Day  and  Phillips.  It  is  clear 
that  nothing  in  all  the  proceedings  avails  to  give  them 
any  title  whatever  in  the  promissory  note  mentioned  in 
the  pleadings.  It  is  equally  clear  that  Heidecker  paid 
full  value  for  it  and  that  it  was  regularly  indorsed  to 
her  in  due  course  long  before  Day  or  Phillips  appeared 
on  the  scene. 
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The  conclusion  is  that  Heidecker  is  entitled  to  the 
note  and  its  incident,  the  mortgage,  as  against  all  the 
other  parties  to  the  suit.  The  decree  of  the  Circuit 
Court  is  therefore  reversed  and  one  here  entered  ad- 
judging the  defendant  Heidecker  to  be  the  sole  and 
exclusive  owner  of  the  note  and  mortgage  in  question 
free  from  all  claims  of  every  kind  on  behalf  of  either 
of  the  plaintiffs  or  the  defendants  Day  and  Phillips. 
The  defendant  Heidecker  is  also  entitled  to  a  decree 
against  the  plaintiffs  and  the  defendants  Day  and 
Phillips  for  payment  to  her  of  any  deposit  that  was 
made  in  this  suit  to  apply  on  the  note  and  for  her  costs 
and  disbursements  both  in  this  court  and  in  the  Circuit 
Court.  Bevebsed.    Degbee  Bendebed. 

Mb.  Chief  Justice  MgBbide,  Mb.  Justice  Benson 
and  Me.  Justice  Habbis  concur. 


Argned  October  11,  Teversed  and  remanded  November  6,  1917. 

LEAVITT  &  CO.  V.  DIMMICK.* 

(168  Pac.  292.) 

Evidence— AdmteibUlty— Parol  Evidence  Varying  Writings. 

1.  All  verbal  negotiations  which  precede  or  accompany  a  written 
contract  are  merged  in  the  writing,  which  becomes  the  sole  evidence 
of  the  agreement. 

Evidence— AdmiMibilit7—-ParQl  Evidence  Varying  WMtlngs. 

2.  Where  plaintiff  and  defendant  signed  a  contract  by  which  de- 
fendant was  given  exclusive  agency  in  certain  territory  for  the  sale 
of  automobiles,  and  under  which  he  became  indebted  to  plaintiff  for 
the  price  of  the  automobile,  he  could  not,  in  an  action  for  such  price, 
introduce  evidence  of  a  contemporaneous  oral  agreement,  enlarging 

*For  cases  on  the  general  rule  that  parol  evidence  is  not  admissible 
to  vary,  add  to  or  luter  a  written  contract,  see  note  in  17  L.  B.  A. 
270.  Beporteb. 
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the  territory  of  hiB  agenej  or  otherwise  changing  the  terms  of  the 
written  eontraet. 

[As  to  supplementing  written  contract  by  proof  of  collateral 
oral  agreement,  see  note  in  Axul  Oas.  1914Ay  454.] 

Appeal  and  ZSrror — Scope  of  Beview— Conflicting  Evidence. 

3.  A  verdict  upon  a  question  of  fact  is  not  conclusive  if  there  ia 
no  competent  evidence  of  the  existence  of  such  fact. 

Principal  and  Agent — Scope  of  Anthority— Notice  to  Third  Persons. 

4.  Where  the  contract  negotiated  by  plaintiff's  agent  and  defend- 
ant contained  a  clause  that  it  should  not  be  considered  in  force  until 
approved  by  plaintiff's  vice-president,  defendant  had  notice  that  it 
was  beyond  the  power  of  the  agent  to  make  a  contemporaneous  oral 
agreement  different  from  the  written  agreement. 

Principal  and  Agent— Accounting  by  Agent — Setoff. 

5.  In  action  for  money  received  by  the  agent  for  the  sale  of 
automobiles,  the  agent  cannot  recover  on  counterclaim  expenses  of 
trips  to  the  principal  office  to  adjust  alleged  overcharges  made  by 
plaintiff. 

From  Marion :  Pbbcy  R.  Kelly,  Judge. 

Action  by  J.  W.  Leavitt  &  Company,  a  corporation, 
against  B.  M.  Dimick.  From  a  judgment  on  a  verdict 
in  favor  of  defendant,  on  a  counterclaim,  plaintiff  ap- 
pealed.   Reversed  and  remanded. 

Department  2.  Statement  by  Mb.  Chibf  Justice 
McBBmE. 

This  was  an  action  at  law  brought  by  plaintiff,  a 
California  corporation,  which  at  the  dates  mentioned  in 
the  complaint  was  engaged  in  the  sale  of  Willys-Over- 
land automobiles  in  California  and  Oregon.  There  are 
two  causes  of  action  stated:  The  first  to  recover  a 
balance  of  $146.13,  alleged  to  be  due  for  goods,  wares, 
and  merchandise  sold  to  defendant  between  October 
1, 1914,  and  June  15',  1915 ;  and  the  other  alleging  that 
between  August  20, 1913,  and  February  10, 1915,  plain- 
tiff delivered  to  defendant  on  consignment  certain  auto- 
mobiles and  accessories,  for  which  defendant  agreed  to 
pay  plaintiff,  upon  the  sale  of  said  property,  the  sum 
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of  $17,491.26;  that  defendant  has  sold  said  property, 
but  has  only  paid  thereon  to  plaintiff  the  sum  of 
$16,583.90,  leaving  a  balance  due  plaintiff  of  $907.36. 

Defendant  answered  the  first  cause  of  action,  admit- 
ting that  plaintiff  had  sold  to  him  certain  goods,  wares, 
and  merchandise,  and  that  defendant  had  paid  thereon 
$233.75,  but  denied  other  allegations  of  the  complaint. 
As  to  the  second  cause  of  action  defendant  admitted 
that  plaintiff  had  sold  him  certain  automobiles  and 
that  he  had  paid  thereon  $16,583.90,  but  denied  all 
other  allegations  of  that  cause  of  action,  except  the 
corporate  existence  of  plaintiff ;  and  as  a  separate  de- 
fense and  by  way  of  counterclaim  the  defendant 
pleaded  substantially  the  following  state  of  facts : 

*'That  prior  to  May,  1913,  defendant  herein  was 
engaged  in  the  automobile  and  garage  business  in 
Woodbum,  Marion  County,  Oregon,  and  that  on  or 
about  the  15th  day  of  May,  1913,  plaintiff  and  defend- 
ant herein  entered  into  a  contract  by  the  terms  of 
which  it  was  mutually  understood  and  agreed  that  in 
consideration  of  defendant  herein  establishing  a 
branch  of  his  business  in  Salem,  Marion  County,  Ore- 
gon, and  in  consideration  of  said  defendant  equipping 
said  branch  with  the  necessary  machinery  and  tools  for 
operation,  and  in  further  consideration  of  said  de- 
fendant's agreement  to  accept  the  agency  for  the  sale 
of  Overland  automobiles  which  plaintiff  herein  was 
distributing  as  Pacific  Coast  sales  and  distributing 
agents  for  the  Willys-Overland  Company,  manufac- 
turers of  Overland  automobiles,  that  plaintiff  herein 
would  give  and  assign  to  defendant  the  sole  and  ex- 
clusive agency  for  the  sale  of  said  automobiles  within 
the  territory  described  as  follows :  For  the  year  1913  it 
was  agreed  that  said  defendant  should  have  Marion 
County  and  a  small  strip  off  and  from  the  south  side 
of  Clackamas  County.  And  for  the  year  1914  it  was 
agreed  that  said  defendant  should  have  the  said  agency 
for  all  of  Marion  County  and  Polk  County  and  a  por- 
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tion  off  and  from  the  south  side  of  Clackamas  County, 
and  that  thereafter  said  defendant  should  have  the  con- 
tract for  the  sale  of  said  automobiles  within  the  terri- 
tory last  above  described  so  long  as  plaintiff  herein 
retained  the  sales  and  distributive  agency  from  the 
said  manufacturing  company,  and  so  long  as  defend- 
ant worked  said  territory  thoroughly  and  continued 
to  sell  said  cars.  And  it  was  further  understood  and 
agreed  by  the  terms  of  said  contract  that  said  Overland 
automobiles  should  be  furnished  to  defendant  by  plain- 
tiff for  whatever  prices  the  factory  might  establish, 
from  year  to  year.  And  that  said  prices  would  be 
made  upon  a  graduated  basis  so  that  the  more  cars 
which  defendant  sold  would  entitle  him  to  a  better  price 
in  payment  therefor.  And  it  was  further  understood 
and  agreed  that  plaintiff  would  furnish  to  defendant 
or  to  defendant's  purchasers  or  subagents  within  the 
territory  aforesaid,  all  supplies,  extras,  and  fixtures 
which  were  demanded,  and  that  said  defendant  should 
receive  20  per  cent  upon  all  siipplies,  extras,  and  fix- 
tures so  furnished  within  said  territory  whether  fur- 
nished direct  to  said  defendant  or  otherwise,  and  that 
said  extras,  supplies,  and  fixtures  were  to  be  furnished 
to  defendant  at  regular  established  prices.  *  *  That 
plaintiff  herein  has  been  at  all  times  hereinafter  men- 
tioned, and  now  is,  the  sales  and  distributing  agent  for 
the  Willys-Overland  Company,  which  said  company 
was  at  all  times  hereinafter  mentioned  and  now  is  the 
manufacturer  of  Overland  automobiles.  *  *  That  de- 
fendant herein  duly  and  regularly  performed  all  of  the 
obligations  and  parts  of  said  contract  above  mentioned, 
upon  his  part  to  be  kept  and  performed.'' 

The  defendant  assigned  the  following  breaches  of 
said  alleged  contract : 

(1)  That  in  1914  plaintiff  after  duly  assigning  the 
territory  which  defendant  was  entitled  to  under  the 
alleged  oral  contract  reassigned  a  portion  of  the  same 
territory  to  other  agents,  to  wit,  a  portion  off  of  the 
north  side  of  Polk  County  and  that  portion  of  Clack- 
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amas  County  which  had  been  assigned  to  defendant, 
and  that  these  agents  entered  said  territory  and  inter- 
fered with  defendant's  attempt  to  sell  cars  therein,  to 
his  great  damage  in  the  sum  of  $600. 

(2)  That  in  1915  plaintiff  refused  to  comply  with 
the  terms  of  said  alleged  oral  contract  in  this :  It  abso- 
lutely refused  to  assign  any  portion  of  Polk  or  of 
Clackamas  Counties,  but  assigned  to  outside  agents 
a  portion  of  Marion  County  reaching  to  within  a  mile 
and  a  half  of  defendant's  Woodburn  garage,  and  that 
during  said  year  defendant  lost  the  sale  of  cars  in  said 
territory  to  his  damage  in  the  sum  of  $2,571. 

(3)  That  for  the  year  1916  plaintiff  refused  to  assign 
any  territory  to  defendant,  and  withdrew  his  agency, 
to  his  damage  in  the  sum  of  $10,000. 

(4)  Through  plaintiff's  failure  to  comply  with  said 
alleged  contract  by  crediting  and  allowing  defendant 
20  per  cent  of  all  extras,  fixtures,  and  supplies  fur- 
nished within  said  territory  defendant  is  damaged  in 
the  sum  of  $200. 

(5)  That  on  account  of  plaintiff  overcharging  de- 
fendant for  supplies  and  fixtures  defendant  was  com- 
pelled to  make  three  trips  to  Portland  to  straighten 
out  the  matter  of  overcharges,  and  that  the  expense 
of  making  said  trips,  together  with  a  reasonable  com- 
pensation for  defendant 's  time,  is  the  sum  of  $30,  and 
that  in  addition  defendant  has  paid  $4.50  of  said  over- 
charges, making  in  all  $34.50  due  from  plaintiff  to  de- 
fendant in  said  behalf. 

The  defendant  further  averred  that  plaintiff  made 
a  wrongful  charge  for  interest  on  consignments,  that 
in  order  to  adjust  such  wrongful  claim  defendant  was 
compelled  to  make  a  trip  to  Portland,  and  that  a  rea- 
sonable compensation  for  the  expense  of  such  trip  and 
defendant's  loss  of  time  is  $10.    The  answer  concluded 
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with  a  prayer  for  judgment  for  defendant  for 
$12,814.50. 

The  reply  denied  generally  all  the  affirmative  allega- 
tions of  defendant's  answer. 

Defendant,  over  the  objection  of  plaintiff,  testified  in 
substance  that  about  May  1,  1913,  while  he  was  en- 
gaged in  selling  the  Willys-Overland  automobiles,  at 
Woodbum,  in  Marion  County,  under  an  agreement 
with  defendant  giving  him  the  right  to  sell  the  same  in 
that  part  of  Marion  County  north  of  a  line  drawn 
through  Wheatland,  Brooks,  and  Silverton,  and  in 
Clackamas  County  south  of  Cole,  he  was  called  to  Port- 
land by  Mr.  Scarlett,  since  deceased,  and  then  plain- 
tiff's Oregon  manager,  who  proposed  to  him  that  he 
should  extend  his  business  and  establish  a  garage  at 
Salem,  and  that  plaintiff  would  give  him  the  exclusive 
agency  for  sale  of  Willys-Overland  automobiles  in 
Polk  and  Marion  Counties  and  part  of  Clackamas 
County  so  long  as  defendant  continued  to  sell  cars 
and  did  a  satisfactory  business  and  as  long  as  plaintiff 
had  the  sale  of  such  cars.  It  is  not  claimed  that  there 
was  any  breach  of  the  written  contracts.  Plaintiff 
objected  to  the  evidence  of  the  oral  agreement  with 
Scarlett,  but  the  court  admitted  the  testimony,  and  this 
is  the  pivotal  point  in  this  appeal.  Defendant  was 
allowed  to  testify  that  after  June  30,  1913,  plaintiff 
refused  to  renew  his  contract  or  to  give  him  the  terri- 
tory which  he  claimed  was  orally  promised  him  by 
Scarlett  prior  to  the  execution  of  the  written  contract 
dated  May,  1913,  and  to  his  consequent  damage  by 
reason  of  the  loss  of  sales  of  automobiles  which  he 
might  otherwise  have  made.  Scarlett  having  died, 
plaintiff  was  without  evidence  to  deny  making  the  oral 
agreement,  but  the  authority  of  a  branch  manager  to 
make  such   agreement  was  disputed.    The   principal 
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assignments  of  error  are  dependent  upon  the  admissi- 
bility of  the  disputed  oral  agreement  with  Scarlett,  and 
consequent  instructions  to  the  jury.  There  was  a  ver- 
dict for  defendant  for  the  sum  of  $1,500,  and  plaintiff 
appeals.  Beversed  and  Bemakded. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Chamberlain,  Thomas,  Kraemer  (6  Hum- 
phreys,  with  an  oral  argument  by  Mr.  L.  J.  Kraemer. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Walter  C.  Winslow. 

Opinion  by  Mr.  Chief  Justice  McBbidb. 

1, 2.  We  are  of  the  opinion  that  evidence  of  the  al- 
leged oral  agreement  was  improperly  admitted.  It  is  a 
rule  as  old  as  the  law  of  evidence  and  one  re-enforced 
by  statute  that  all  verbal  negotiations  which  precede  or 
accompany  a  written  contract  are  merged  in  the  writ- 
ing, which  is  the  sole  evidence  of  the  agreement:  Sec- 
tion 713,  L.  0.  L.;  Hindman  v.  Edgar,  24  Or.  581  (17 
Pac.  862) ;  Gill  v.  Columbia  Contract  Co.,  70  Or.  278 
(141  Pac.  163) ;  Looney  v.  Rankin,  15  Or.  617  (16  Pac. 
660) ;  Stoddard  v.  Nelson,  17  Or.  417  (21  Pac.  456) ; 
Weidert  v.  State  Ins.  Co.,  19  Or.  261  (24  Pac.  242,  20 
Am.  St.  Bep.  809) ;  Tallmadge  v.  Hooper,  37  Or.  503 
(61  Pac.  349, 1127) ;  Mageon  v.  Alkire,  41  Colo.  338  (92 
Pac.  720).  There  is  not  an  element  of  defendant's 
alleged  oral  contract  which  is  not  contradicted  by  or 
embraced  in  the  written  contract.  To  say  that  he 
should  in  the  future  have  other  territory  is  directly 
contradicted  by  that  clause  which  provides  that  de- 
fendant shall  have  the  right  to  sell  in  the  territory 
specified  **and  not  elsewhere*'  as  well  as  by  that  clause 
which  provided  that  defendant  should  have  the  right 


Nov.  1917.]  Lkavitt  &  Co.  v.  Dimmick.  285 

to  sell  Willys-Overland  cars  **  until  and  including  the 
30th  day  of  June,  1913,'*  that  *Hhis  contract  shall  ex- 
pire by  its  own  limitation  on  June  30,  1913,'*  and  the 
further  clause  that  the  written  contract  *' supersedes 
all  contracts  or  agreements  of  a  prior  date,  and  that 
any  and  all  existing  contracts  are  hereby  terminated 
at  the  date  of  the  acceptance  of  this  agreement. ' ' 

Conceding  for  the  purposes  of  this  discussion  that 
the  oral  agreement  was  made  as  alleged,  it  is  impos- 
sible to  recognize  it  as  surviving  after  these  written 
stipulations  had  been  signed.  In  September,  1913,  a 
new  agreement  in  writing  was  made,  which  by  its  terms 
expired  June  30,  1914,  but  which  contained  all  the 
conditions  and  stipulations  of  the  original  written 
contract  heretofore  quoted,  but  granting  to  defendant 
the  additional  territory  which  he  claims  was  promised 
in  the  oral  agreement.  Thereafter  plaintiff  refused 
to  renew  the  contract  for  1915.  Upon  the  face  of  it 
the  written  agreement  is  the  complete  contract,  and 
is  practically  declared  to  be  so  by  the  clause  revoking 
all  prior  agreements.  Both  counsel  for  respondent 
and  the  court  below  seem  to  have  been  under  the  im- 
pression that  by  the  authority  of  La  Grande  National 
Bank  v.  Blum,  26  Or.  49  (37  Pac.  48),  and  Hilly ard  v. 
Hewitt,  61  Or.  58  (120  Pac.  750),  the  evidence  respect- 
ing the  alleged  oral  agreement  was  admissible,  but 
when  analyzed  neither  of  these  cases  is  in  point.  In 
La  Grande  National  Bank  v.  Blum  this  court  held : 

'*The  maker  of  a  note  as  against  the  payee  may 
show  by  extrinsic  evidence  that  the  note  was  made  and 
delivered  as  security  for  the  performance  of  a  con- 
tract by  him,  and  that  he  has  performed  his  contract ; 
such  evidence  does  not  change  or  add  to  the  terms  of 
the  writing,  but  shows  simply  a  failure  of  considera- 
tion." 
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In  the  case  at  bar  the  oral  evidence  does  change  the 
terms  of  the  written  contract  in  that  it  makes  a  con- 
tinuous contract  from  year  to  year,  whereas  the  written 
contract  is  for  a  specified  period  with  a  stipulation  that 
it  shall  terminate  at  the  expiration  of  that  period.  It 
also  contradicts  and  changes  that  portion  of  the  writ- 
ten contract  abrogating  all  previous  contracts.  The 
two  cannot  be  reconciled.  In  Hillyard  v.  Hewitt,  61 
Or.  58  (120  Pac.  750),  the  facts  were  as  follows:  The 
plaintiff  brought  an  action  to  recover  for  the  price  of 
a  consignment  of  window  locks  which  it  alleged  had 
been  sold  by  it  to  defendant  upon  his  written  order. 
Defendant  admitted  giving  the  order,  but  alleged  that 
said  order  was  given  in  consideration  that  plaintiff 
would  appoint  defendant  its  general  agent  for  the  sale 
of  the  locks  in  Marion  County  with  a  commission  for 
each  lock  sold ;  that  after  obtaining  the  order  the  plain- 
tiffs refused  to  appoint  him  their  agent,  and  that  there- 
upon he  returned  the  locks  to  them.  The  plaintiffs 
denied  making  the  agreement  and  alleged  that  the 
agent  who  took  the  order  had  no  authority  to  appoint 
subagents  or  to  make  any  agreement  except  for  the 
direct  sale  of  the  merchandise.  The  court's  statement 
of  the  evidence  is  as  follows : 

''Upon  the  trial  plaintiffs  called  defendant  as  a  wit- 
ness, and  proved  by  him  the  execution  of  the  order. 
The  testimony  of  defendant  tended  to  show  that  at  the 
date  of  the  signature  of  the  order  an  agent  of  plain- 
tiffs visited  his  place  of  business,  and  said  he  was 
establishing  agencies  for  the  sale  of  plaintiffs'  goods, 
and  wanted  somebody  to  take  the  agency  for  Marion 
County.  He  proposed  to  establish  the  agencies,  giv- 
ing exclusive  territory,  so  that  no  one  else  would  have 
a  right  to  sell  in  that  territory.  Under  these  condi- 
tions, defendant  agreed  to  sign  the  order,  which  was 
filled  out  by  the  agent.    He  testifies  that  the  agent  was 
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sitting  at  a  table  opposite  defendant,  and  passed  the 
order  over  to  him  to  sign,  at  the  same  time  having  his 
hand  on  the  upper  end  of  the  paper,  and  when  defend- 
ant affixed  his  signature  the  agent  took  the  paper  and 
started  to  leave  the  room;  that  as  he  was  passing  out 
through  the  door  defendant  inquired  about  the  assign- 
ment of  territory,  and  the  agent  answered  'that  he 
had  no  right  to  assign  that  territory,  but  that  the  com- 
pany would  assign  it  when  the  goods  were  sent.  *  * ' 

In  deciding  the  case  we  said: 

**  Where  a  contract,  complete  in  its  terms,  is  shown 
to  have  been  executed  by  the  parties,  it  is  clear  that 
one  will  not  be  permitted  to  add  other  terms  by  parol 
evidence ;  but  this  rule  does  not  prohibit  a  par^  from 
showing  that  what  appears  to  be  a  contract  is  not  so 
in  fact,  but  is  merely  a  part  of  a  larger  transaction, 
which  has  never  been  completed:  Lawson,  Contracts 
(2  ed.),  §§  382,  383;  Greenleaf,  Evidence  (16  ed.), 
§  284a;  Branson  v.  Oregonian  Ry.  Co.,  11  Or.  161  (2 
Pac.  86) ;  Allen  v.  Konrad,  59  App.  Div.  21  (68  N.  Y. 
Supp.  1057).  The  testimony  tends  to  show  that  the 
contract  contemplated  included  two  things:  (1)  The 
assigning  to  defendant  of  an  exclusive  agency  for  the 
sale  of  plaintiffs'  goods;  and  (2)  the  giving  by  defend- 
ant of  an  order  for  the  goods  which  he  contemplated 
selling.  Plaintiffs'  agent  procured  defendant's  signa- 
ture to  the  order,  and  then  vanished,  without  making 
the  assignment,  and  plaintiffs  refuse  to  perform  that 
part  of  the  agreement  which  was  the  procuring  cause 
of  defendant's  signature.  Here  is  no  complete  agree- 
ment, but  merely  half  of  an  agreement. ' ' 

There  was  nothing  to  contradict  the  order  signed  by 
the  defendant  in  that  case.  The  oral  evidence  in  re- 
gard to  the  transaction  tended  only  to  show  that  the 
consideration  upon  which  the  order  was  founded  had 
failed  by  reason  of  the  fraudulent  conduct  of  the  plain- 
tiffs'  agent.  The  evidence  regarding  the  alleged  oral 
contract  should  not  have  been  admitted. 
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3.  It  is  urged  by  counsel  that  the  jury  has  found  that 
such  contract  was  made  and  that  its  finding  is  conclu- 
sive here ;  but  there  being  no  competent  evidence  of  the 
existence  of  the  agreement  such  a  result  cannot  be 
conceded. 

4/  The  alleged  oral  agreement  was  not  within  the  ac- 
tual or  apparent  power  of  the  agent  to  execute.  De- 
fendant had  been  doing  business  as  plaintiff's  sales 
agent  in  1912,  and  the  agreement  for  that  year  con- 
tained a  clause  providing  that  it  should  not  be  consid- 
ered in  force  until  approved  by  the  vice-president,  and 
another  clause  which  provided  that  its  acceptance 
should  be  evidenced  by  the  signature  of  plaintiff's  vice- 
president.  It  will  thus  be  seen  that  defendant  had  full 
notice  of  the  extent  of  the  agent 's  powers ;  and  if  with 
this  notice  he  chose  to  rely  upon  a  '*  gentleman 's  agree- 
ment ' '  with  the  agent,  he  did  so  at  his  peril.  It  is  said 
in  Hillyard  v.  Hewitt,  61  Or.  58  (120  Pac.  750) : 

*  *  Parties  dealing  with  an  admitted  agent  of  another 
have  a  right  to  assume,  in  the  absence  of  anything  in- 
dicating a  contrary  st^te  of  affairs,  that  his  agency  is 
general' ':  -4 erne  v.  Gostlow,  60  Or.  113  (118  Pac.  277). 

In  the  case  at  bar  everything  indicated  a  * '  contrary 
state  of  affairs."  Every  contract  which  the  defend- 
ant signed  was  notice  to  him  that  the  agent's  author- 
ity was  limited,  and  with  such  notice  it  was  defendant's 
duty  to  inquire  and  ascertain  the  extent  of  the  agent's 
authority  before  acting  upon  the  alleged  oral  contract. 

The  case  at  bar  furnishes  an  apt  argument  in  favor 
of  the  salutary  rule  against  allowing  written  agree- 
ments to  be  frittered  away  by  evidence  of  parol  nego- 
tiations. The  plaintiff  is  a  nonresident  corporation, 
and  the  lips  of  Scarlett,  who  it  is  alleged  made  an  oral 
agreement  much  broader  in  its  scope  than  the  written 
contract  which  was   forwarded  to   the  company,  are 
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sealed  by  death.  It  was  to  avoid  the  possibility  of  such 
contingencies  as  these  that  the  maxim  ''Parol  evidence 
shall  not  be  admitted  to  vary  or  contradict  a  written 
agreement"  was  introduced;  and  while  the  defendant's 
contention  may  possibly  be  true  in  fact,  it  is  contrary 
to  the  policy  of  the  law  to  vary  the  rule. 

5.  The  defendant  counterclaimed  for  the  expense  of 
certain  trips  made  by  him  to  Portland  to  adjust  certain 
alleged  overcharges  made  against  him  by  plaintiff. 
We  know  of  no  law,  and  counsel  for  defendant  has  cited 
us  to  none,  justifying  a  recovery  for  these  items.  They 
should  have  been  wholly  eliminated  from  the  consid- 
eration of  the  jury. 

The  judgment  is  reversed  and  a  new  trial  directed. 

Bevebsed  and  Remanded. 

Mb.  Justice  Moore^  Mb.  Justice  Bean  and  Mb.  Jus- 
tice McCamant  concur. 


ATgned  October  5,  reversed  and  remanded  November  6,  1917. 

SUND  &  CO.  V.  THE  FLAGG  &  STANDIFEB  CO.* 

(168  Pac.  300.) 

Evidence — ^Adding  to  Wtltten  OontTacts — ^Parol  Svidence. 

1.  Under  Section  713,  L.  O.  L.,  relating  to  construction  of  written 
contracts,  parol  evidence  cannot  be  employed  to  add  a  term  to  a  writ- 
ten contract,  unless  it  appears  from  an  inspection  of  the  writing,  in 
the  light  of  the  circumstances  under  which  it  was  made,  and  the  situa- 
tion of  the  subject  and  the  parties,  that  the  writing  is  incomplete. 

Evidence — Written  InBtrnments — OdUateral  Verbal  Contracts — ^Parol 
Evidence. 

2.  Where  a  grading  contract  states  price  for  different  classes  of 
excavation,  an  oral  agreement  that  defendant's  engineer's  grading,  as 
to  classification  thereof,  shall  be  final  is  not  of  such  a  collateral  or 

*For  cases  passing  on  the  general  rule  that  parol  evidence  is  not 
admissible  to  vary,  add  to,  or  alter  a  written  contract|  see  note  in  17 
li.  B.  A.  270.  Bepobteb. 

66  Or.— 19 
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independent  nature  as  to  allow  its  proof  by  parol  as  a  separate  agree- 
ment. 

Evidence-— Written  Instruments — ^Adding  Thereto  by  Parol  Evidence. 

3.  A  grading  contract  complete  on  its  face,  providing  different 
amounts  for  different  classes  of  excavation,  cannot  be  added  to  by 
parol  to  show  a  verbal  agreement,  upon  which  the  written  contract 
was  based,  that  the  classification  of  defendant's  engineer  should  be 
final. 

[As  to  supplementing  written  contract  by  proof  of  collateral 
oral  agreement,  see  note  in  Ann.  Oas.  1914A,  454.] 

From  Multnomah:  Geobge  N.  Davis,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Habbis. 

This  is  an  action  by  subcontractors  against  the  prin- 
cipal contractor  for  a  balance  claimed  to  be  due  for 
construction  work  done  on  a  logging  railroad.  The 
defendant  The  Flagg  &  Standif er  Company ,  a  corpo- 
ration, contracted  to  build  a  logging  railroad  for  the 
Silver  Falls  Timber  Company.  The  Flagg  &  Standi- 
fer  Company  subcontracted  to  the  plaintififs  J.  Sund, 
Joe  Johnson,  Carl  Lundberg  and  Gust  Sund,  who  are 
partners  but  are  referred  to  in  the  record  as  station- 
men,  the  construction  work  between  engineer's  sta- 
tions 115  and  148,  and  the  defendant  likewise  subcon- 
tracted the  construction  work  between  certain  other 
stations  to  Carl  Ness  and  six  others  as  partners  or 
stationmen. 

The  agreement  between  the  Sund  partnership  and 
the  Flagg  &  Standifer  Company  was  entered  into 
orally  in  September,  1912,  with  the  understanding 
that  the  agreement  would  afterwards  be  reduced  to 
writing;  The  parties  did  not  sign  any  writing  until 
March,  1913,  when  they  signed  an  instrument  which 
reads  as  follows : 

*' Flagg  &  Standifer  Company. 
*  *  Subcontract. 
**  Gentlemen :  We  hereby  agree  to  sublet  you  the  work 
of  grading  between  station  115  and   station  148  ap- 
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proximately,  subject  to  the  division  of  hauls,  as  shown 
on  the  profile  of  the  Silver  Falls  Timber  Co.  (such 
limits  may  be  passed  in  making  borrow  if  directed  by 
the  Engineer)  subject  to  the  direction  of  the  proper 
oflBcials  of  this  company  and  the  stakes  and  other  in- 
structions as  to  the  manner  of  performing  the  work 
that  may  from  time  to  time  be  given  by  the  engineer 
of  said  Railroad  Company,  and  in  accordance  with 
the  rules  and  specifications  as  to  the  manner  of  per- 
forming the  work,  the  protection  of  right-of-way, 
adjacent  tracks,  traffic  and  wires,  roads,  etc.,  and  fail- 
ure on  your  part  to  obey  and  observe  such  rules  and 
instructions  in  the  most  careful  and  competent  man- 
ner will  be  deemed  sufficient  cause  for  your  removal 
from  the  work  and  the  cancellation  of  this  agreement. 

*'In  consideration  of  the  faithful  and  proper  per- 
formance of  the  work,  in  accordance  with  the  above, 
we  agree  to  pay  you  the  following  prices : 

For  Clearing 60 .  00  per  acre 

For  Grubbing 125.00   ''     '' 

For  Solid  Rock  Excavation  ...       .  75    '  *    cu.  yd. 
For  Solid    Eock  Borrow    (em- 
bankment measure)  ** 

For  Loose  Rock  Excavation ...       .40   * ' 

For  Common  Excavation 20   '* 

For  Riprap  (hand  placed) '* 

For  Overhaul 01    '* 

(Per  100  feet  beyond  590  feet 
averaged.) 
For  logs  in  culverts  8ff  in  place 

in  structure. 
For    placing    corrugated    iron 
pipe  lOff  pr,  lin.  foot  in  place. 
**For  extra  work,  actual  cost  plus  10  per  cent;  per 
cent  of  gross  extra  work  bills  will  be  deducted  to  cover 
the  cost  of  accounting. 

*'We  will  furnish  you  all  the  equipment  and  sup- 
plies necessary  at  prices  and  rentals  in  accordance 
with  our  schedule.  The  time  for  which  equipment 
will  be  charged  to  you  will  commence  from  the  day  the 
same  is  turned  over  to  you  for  your  use,  and  it  is  under- 
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stood  that  you  will,  without  expense  to  us,  feed  and 
care  for  the  livestock  furnished,  and  will  keep  the 
equipment  in  good  repair,  and  turn  same  over  to  us  at 
the  expiration  of  the  work  in  good  serviceable  condi- 
tion, ordinary  wear  excepted. 

*'A  deduction  of  $1.00  per  month  will  be  made  for 
each  partner  or  employee  under  this  agreement,  for 
which  hospital  service  and  medical  supplies  and  attend- 
ance will  be  furnished  same. 

*  *  Payment  in  full  for  work  performed  will  be  made 
(under  this  agreement)  within  five  days  at  the  com- 
pletion and  acceptance  of  the  same,  at  the  prices 
named  herein,  and  it  is  hereby  agreed  and  understood 
that  said  prices  are  the  sole  basis  for  settlement 
between  the  parties  hereto. 

*'No  payment  will  be  made  for  uncompleted  work 
or  unaccepted  work,  and  in  case  of  default  in  the  com- 
pletion of  the  work  hereunder,  all  estimates  or  moneys 
due  will  be  treated  as  fixed  and  liquidated  damages 
and  will  be  forever  retained  by  this  company. 

**You  likewise  agree,  in  consideration  of  the  prices 
herein  mentioned,  to  assume  all  risks  attendant  to  the 
prosecution  of  the  work  and  damages  to  all  persons 
and  property  which  may  be  caused  by  your  operations 
hereunder;  and  in  case  such  damages  occur,  the  same 
shall  be  settled  promptly  by  you,  and  in  the  event  of 
your  failure  to  do  so,  this  company  is  hereby  em- 
powered to  settle  such  damages  as  best  it  can,  and 
charge  the  amount  so  paid  to  you  as  so  much  paid  on 
account  of  this  contract. 

**It  is  understood  and  agreed  that  work  under  this 
contract  shall  be  commenced  not  later  than  September 

21,  1912,  and  shall  be  carried  on  continuously  ( ) 

with  sufficient  force  to  insure  its  completion  at  the 
earliest  possible  date,  and  in  no  case  later  than  Jan- 
uary 1,  1913.  At  least men  actual  working  part- 
ners must  sign  this  agreement  and  remain  continuously 
upon  the  work  until  the  completion  thereof. 

*'The  acknowledgment  of  this  letter  by  your  signa- 
tures below  completes  the  agreement  in  accordance 
with  all  of  the  above  stipulation. 

*' Yours  Truly,  *' 
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Immediately  after  the  oral  agreement  made  in  Sep- 
tember, 1912,  Sund  and  his  partners  conmienced  to 
work  and  continued  to  prosecute  the  work  until  they 
completed  their  subcontract  on  May  8,  1913.  Upon 
the  completion  of  the  work  the  plaintiffs  called  upon 
the  defendant  for  a  final  estimate  and  were  given  a 
paper  purporting  to  show  the  number  of  acres  cleared 
and  grubbed,  the  amount  of  overhaul,  the  amount  of 
common  excavation,  the  quantity  of  loose  rock  re- 
moved and  the  amount  of  solid  rock  excavated.  The 
plaintiffs  made  no  objection  to  the  estimate  so  far  as 
it  concerned  the  clearing,  grubbing,  overhaul  and 
quantity  of  material  excavated;  but  they  were  not 
satisfied  with  the  classification  of  the  excavated  ma- 
terial. According  to  the  estimate  handed  to  the  plain- 
tiffs, there  were  7,529.6  cubic  yards  of  conamon  exca- 
vation, and  9,603.2  cubic  yards  of  loose  rock  and 
2,214.1  cubic  yards  of  solid  rock  were  excavated ;  but 
according  to  the  contention  of  Sund  and  his  partners 
they  excavated  13,788.7  cubic  yards  of  solid  rock 
while  the  remainder  is  to  be  classified  as  common  exca- 
vation. 

The  Ness  partners  commenced  work  on  their  sub- 
contract about  October  10,  1912,  pursuant  to  an  oral 
agreement  made  three  or  four  days  previously  with 
The  Flagg  &  Standifer  Company.  The  Ness  partners 
and  the  defendant  understood,  however,  that  later  on 
they  would  Sign  a  written  agreement  when,  as  Carl 
Ness  expressed  it,  the  defendant ' '  got  it  wrote  up  and 
ready  for  us '  * ;  and  accordingly  at  some  time  in  De- 
cember, 1912,  a  writing  similar  to  the  one  signed  by 
the  Sund  partners  was  submitted  to  and  signed  by  the 
Ness  partners.  The  Ness  partnership  continued  to 
work  from  October  10,  1912,  until  May  8,  1913,  when 
the  work  was  completed.    Ness  called  upon  the  chief 
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I 

engineer  of  the  Silver  Falls  Timber  Company  for  a 
final  estimate  and  in  a  short  time  the  engineer  sent  / 

Ness  a  paper  purporting  to  be  a  final  estimate  of  the  I 

quantity  and  character  of  the  work  done.    Ness  and  | 

his  partners  were  satisfied  with  the  estimate  so  far 
as  it  related  to  the  acreage  cleared  and  grubbed,  the 
amount  of  the  overhaul  and  the  yardage  excavated, 
but,  like  Sund  and  his  partners,  they  claimed  that  too 
much  of  the  yardage  was  classified  as  common  exca- 
vation and  not  enough  as  solid  rock.  The  Ness  part- 
ners assigned  their  claim  to  Sund  and  his  partners 
and  the  latter  brought  this  action  to  recover  the  bal- 
ance alleged  to  be  due  on  the  two  claims. 

If  the  estimate  handed  to  Sund  and  the  one  sent 
to  Ness  correctly  state  the  amount  and  kind  of  work 
performed  or  if  the  estimates  are  binding  and  conclu- 
sive  in  this  action,  then  the  plaintiffs  are  not  entitled 
to  recover  for  the  reason  that  they  have  been  fully 
paid  by  moneys  and  supplies  advanced  to  them  by  the 
defendant  during  the  progress  of  the  work.  The  de- 
fendant alleged  in  its  answer  that  it  agreed  with  both 
partnerships  that  upon  completion  of  the  subcontracts 
the  chief  engineer  of  the  Silver  Falls  Timber  Company 
should  estimate  the  amount  and  classify  the  work  done 
and  that  these  estimates  should  be  binding  and  conclu- 
sive upon  the  parties.  Although  the  plaintiffs  admit 
that  the  parties  agreed  that  the  chief  engineer  of  the 
owner  should  estimate  the  quantity  of  "material  ex- 
cavated, they  deny  that  they  agreed  that  the  chief 
engineer  should  classify  the  work  done  or  that  his 
estimates  should  be  binding  and  conclusive. 

At  the  trial  the  plaintiffs  introduced  the  written 
contract  signed  by  them  and  the  defendant  in  March, 
1913,  and  the  one  executed  by  the  Ness  partners  and 
the  defendant  in  December,  1912.    J.  Sund  and  Carl 
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Ness  appeared  as  witnesses  for  the  plaintiffs,  and 
over  the  objection  of  the  plaintiffs,  the  defendant  was 
permitted  to  interrogate  one  about  the.  oral  agreement 
made  in  September  and  to  cross-examine  the  other 
about  the  oral  agreement  made  in  October,  1912.  The 
defendant  contended  and  the  plaintiffs  denied  that 
certain  answers  given  by  these  two  witnesses  on  cross- 
examination  showed  that  the  plaintiffs  and  the  defend- 
ant orally  agreed  in  September,  1912,  and  the  Ness 
partners  and  the  defendant  agreed  in  October,  1912, 
that  upon  completion  of  the  respective  subcontracts, 
the  chief  engineer  should  estimate  the  quantity  and 
classify  the  work  done  by  the  stationmen  and  that  his 
estimate  should  be  final.  The  trial  court  was  of  the 
opinion  that  the  cross-examination  disclosed  that  the 
oral  agreement  was  as  claimed  by  the  defendant  and 
when  the  plaintiffs  rested  their  case  in  chief  granted  a 
judgment  of  nonsuit  on  the  motion  of  the  defendant, 
on  the  theory  that  both  contracts  were  partly  in  writ- 
ing and  partly  oral  and  that  the  defendant  was  en- 
titled to  resort  to  parol  evidence  to  prove  all  the  terms 
that  had  not  been  reduced  to  writing.  The  plaintiffs 
appealed  from  the  judgment,  and  they  now  contend, 
as  they  argued  at  the  trial,  not  only  that  the  answers 
of  the  two  witnesses  on  cross-examination  do  not 
reveal  an  agreement  to  be  bound  by  the  final  estimates 
of  the  engineer,  but  also  that  it  was  incompetent  to  re- 
sort to  extrinsic  evidence  to  add  to  the  terms  of  the 
writings  signed  by  the  defendant  and  the  stationmen. 

Reversed  and  Remanded. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs,  O'Day  d  Haddock  and  Mr.  M,  J,  MacMahon, 
with  oral  arguments  by  Mr.  J.  M.  Haddock  and  Mr. 
MacMahon. 
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For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Ben  C.  Dey  and  Mr.  Charles  A.  Hart,  with  an  oral  ' 

argument  by  Mr.  Dey.  \ 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

It  will  not  be  necessary  to  determine  whether  the 
cross-examination  of  the  two  witnesses,  J.  Sund  and 
Carl  Ness,  developed  the  fact  that  both  partnerships 
agreed  to  be  bound  by  the  estimates  of  the  chief  en- 
gineer, although  we  note  in  passing  that  Sund  stated 
in  unequivocal  terms,  on  direct  examination,  that  the 
writing  was  like  the  oral  agreement,  that  they  never 
had  any  contract  except  the  written  one,  and  that  they 
never  at  any  time  agreed  to  be  bound  by  the  estimates 
of  the  chief  engineer,  and,  on  redirect  examination, 
J.  Sund  who  appears  to  have  conducted  the  negotia- 
tions for  the  plaintiffs,  again  testified  in  unmistakable 
language  that  they  never  agreed  to  be  bound  by  the 
estimates  of  the  chief  engineer.  Carl  Lundberg  said 
that  the  written  contract  was  like  the  oral  agreement, 
and  in  response  to  questions  by  counsel  for  plaintiffs 
Carl  Ness  swore  that  there  was  no  understanding  as  to 
who  was  to  make  the  classification  for  the  purpose  of 
final  settlement.  If  it  was  incompetent  for  the  de- 
fendant to  add  to  the  terms  of  the  writing  by  showing 
that  the  oral  agreement  embraced  some  stipulation  not 
found  in  the  writing,  then  it  is  immaterial  whether  the 
cross-examination  does  or  does  not  have  the  effect 
claimed  by  the  defendant.  The  competency  of  the 
oral  evidence  relied  upon  by  the  defendant  depends 
upon  whether  the  writing  is  to  be  taken  as  the  only  evi- 
dence of  the  contract  between  the  parties. 
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Throughout  the  investigation  of  the  question  for 
decision  we  must  bear  in  mind  that  Section  713^  L.  0.  L. 
provides  that : 

**When  the  terms  of  an  agreement  have  been  re- 
duced to  writing  by  the  parties,  it  is  to  be  considered 
as  containing  all  those  terms,  and  therefore  there  can 
be,  between  the  parties  and  their  representatives  or 
successors  in  interest,  no  evidence  of  the  terms  of  the 
agreement,  other  than  the  contents  of  the  writing, 
except  in  the  following  cases : 

*  *  1.  Where  a  mistake  or  imperfection  of  the  writing 
is  put  in  issue  by  the  pleadings ; 

*  *  2.  Where  the  validity  of  the  agreement  is  the  fact 
in  dispute.  But  this  section  does  not  exclude  other 
evidence  of  the  circumstances  under  which  the  agree- 
ment was  made,  or  to  which  it  relates,  as  defined  in 
Section  717,  or  to  explain  an  ambiguity,  intrinsic  or 
extrinsic,  or  to  establish  illegality  or  fraud.  •  *  '' 

1.  However,  the  mere  fact  that  a  writing  has  been 
signed  by  contracting  parties  does  not  always  preclude 
extrinsic  evidence  of  additional  terms  not  found  in  the 
writing;  and,  indeed,  it  is  sometimes  said  to  be  the 
rule,  although  it  is  a  loose  generalization,  that  where 
a  written  instrument,  executed  pursuant  to  a  prior 
verbal  agreement  or  negotiation,  does  not  express  the 
entire  agreement  or  understanding  of  the  parties,  it 
is  competent  to  offer  extrinsic  evidence  with  reference 
to  matters  not  provided  for  in  the  writing :  17  Cyc.  741. 
It  is  a  nearer  approach  to  accuracy  to  say  that  if  by 
proper  and  competent  means  it  is  made  to  appear  that 
a  writing  contains  only  a  part  of  the  agreement  en- 
tered into,  parol  evidence  may  be  received  to  prove 
the  entire  contract ;  but  if  the  writing  contains  all  that 
is  necessary  to  constitute  a  contract  and  purports  to  be 
a  complete  expression  of  the  whole  agreement,  it  is  pre- 
sumed that  the  parties  have  introduced  into  it  every 
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material  item  and  term,  and  parol  evidence  is  not  ad- 
missible to  add   another  term  to  the   agreement,  al-  ; 
though  the  writing  does  not  mention  the   particular  \ 
item  to   which   the   parol   evidence   is   directed:   10 
R.  C.  L.,  p.  1030. 

The  authorities  are  not  agreed  upon  the  test  to  be 
employed  in  determining  whether  a  writing  is  incom- 
plete so  as  to  permit  the  introduction  of  evidence  to 
show  an  additional  term  in  an  agreement,  and  it  would 
be  useless  to  attempt  to  reconcile  the  variant  expres- 
sions found  in  the  books,  although  an  analysis  of  many 
of  the  adjudications  will  disclose  that  as  between  a 
considerable  number  and  perhaps  a  majority  of  the 
courts  there  is  more  of  harmony  and  less  of  difference 
than  might  at  first  appear:  9  Ency.  of  Ev.  347;  17 
Cyc.  746;  10  R.  C.  L.  1030;  1  Elliott  on  Ev.,  §  576; 
4  Wigmore  on  Ev.,  §§  2430,  2431.  Obviously,  the  mere 
fact  that  the  parties  did  in  truth  agree  upon  an  addi- 
tional term  not  found  in  the  writing,  is  not  of  itself 
enough  to  open  the  door  for  extrinsic  evidence,  for  if 
such  were  the  doctrine  but  little  would  remain  of  the 
rule  against  varying  written  contracts  by  parol.  More 
than  a  quarter  of  a  century  ago  this  court  held  in 
Looney  v.  Ra/nkin,  15  Or.  617,  622  (16  Pac.  660),  that 
the  writing  *'must  be  in  such  a  shape  that  it  may  be 
fairly  inferred  from  the  face  of  it  that  something  has 
been  omitted  therefrom";  and  while  this  case  is  fre- 
quently referred  to  as  an  authority  for  holding  that 
the  incompleteness  of  the  writing  must  appear  on  the 
face  of  the  document  from  mere  inspection  unaided  by 
the  circumstances  under  which  it  was  made,  the  situa- 
tion of  the  subject  of  the  contract  or  of  the  parties  to 
it,  the  opinion  must  nevertheless  be  read  in  the  light 
of  Section  717,  L.  0.  L.,  which  was  enacted  in  1862 
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and  was  in  force  when  the  case  of  Looney  v.  Rankin 
was  decided  in  1888.    Section  717,  L.  0.  L.,  reads  thus : 

**For  the  proper  construction  of  an  instrument,  the 
circumstances  under  which  it  was  made,  including  the 
situation  of  the  subject  of  the  instrument,  and  of  the 
parties  to  it,  may  also  be  shown,  so  that  the  judge  be 
placed  in  the  position  of  those  whose  language  he  is 
to  interpret. ' ' 

The  right  to  offer  evidence,  when  necessary,  to  show 
the  circumstances  under  which  a  contract  was  made 
including  the  situation  of  the  subject  of  the  writing 
and  of  the  parties  to  it  does  not  mean  that  a  clear 
and  unambiguous  writing  can  be  made  ambiguous  or 
that  an  obviously  complete  document  can  be  made 
incomplete  by  extraneous  evidence.  The  sole  purpose 
of  an  inspection  is  to  construe  the  instrument  and  to 
ascertain  whether  the  writing  is  complete,  and  that 
question  must  be  decided  by  an  interpretation  of  the 
very  language  used  in  the  writing;  and  in  this  case,  as 
in  other  cases  where  it  becomes  necessary  to  interpret 
the  language  employed  by  contracting  parties,  evidence 
may  be  offered  showing  the  circumstances  under  which 
the  contract  was  made,  the  situation  of  the  subject  of 
the  contract  and  the  parties  to  it,  so  that  the  judge 
may  be  placed  in  the  position  of  the  parties  and  when 
80  placed  can  interpret  the  language  used  by  the  par- 
ties and  from  that  language  determine  whether  the 
writing  is  complete.  A  statement  found  in  Wheaton 
Roller  Mill  Co.  v.  John  T.  Noye  Mfg,  Co.,  66  Minn.  156 
(68  N.  W.  854),  is  so  apt  that  we  here  quote  it: 

**In  short  the  true  rule  is  that  the  only  criterion 
of  the  completeness  of  the  written  contract  as  a  full 
expression  of  the  agreement  of  the  parties  is  the  writ- 
ing itself,  but,  in  determining  whether  it  is  thus  com- 
plete, it  is  to  be  construed,  as  in  any  other  case,  ac- 
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cording  to  the  subject  matter,  and  the  circumstances 
under  which  and  the  purposes  for  which  it  was  exe- 
cuted": See  also:  17  Cyc.  746;  4  Wigmore  on  Ev., 
§  2431  (b). 

The  rule  under  discussion  is  well  illustrated  in 
American  Bridge  <&  Contract  Co.  v.  Bvllen  Bridge  Co., 
29  Or.  549  (46  Pac.  138),  where  it  appeared  from  the 
writings  that  one  party  agreed  to  deliver  crushed  rock 
on  scows  at  a  bridge  site  for  a  certain  sum  per  cubic 
yard,  but  an  inspection  of  the  writings  showed  that  the 
documents  were  silent  as  to  the  quantity  of  crushed 
rock,  to  be  delivered  by  one  and  received. by  the  other 
party,  and  it  was  held  that  the  writings  did  not  con- 
stitute a  complete  contract  and  that  therefore  it  was 
competent  to  offer  parol  evidence  to  show  the  amount 
of  crushed  rock  contracted  for.  The  rule  is  not  en- 
larged by  anything  said  in  Williams  v.  Mount  Hood 
Ry.  &  Potoer  Co.,  57  Or.  251,  256  (110  Pac.  490,  111 
Pac.  17,  Ann.  Gas.  1913A,  177),  although  the  general 
doctrine  is  referred  to  in  comprehensive  language.  If 
Holmboe  v.  Morgan,  69  Or.  395,  400  (138  Pac.  1084), 
is  to  be  construed  as  holding  that  parol  evidence  is 
always  admissible  to  show  that  an  additional  term  con- 
tained in  a  prior  oral  agreement  provided  only  the 
contract  is  not  one  required  to  be  in  writing  by  the 
statute  of  frauds,  it  is  stating  the  rule  too  broadly. 
In  Stuart  v.  University  Lumber  Co.,  66  Or.  546  (132 
Pac.  1,  135  Pac.  165),  attention  is  called  to  the  fact 
that  the  writing  is  incomplete  since  * '  it  makes  no  pro- 
visions as  to  the  manner  of  delivery. ' ' 

2.  There  is  a  rule  which  permits  the  use  of  parol  evi- 
dence to  prove  a  collateral  agreement  which  does  not 
interfere  with  the  terms  of  the  written  contract  al- 
though it  may  relate  to  the  same  subject  matter  and 
have  occurred  prior  to   or  even  contemporaneously 
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with  the  principal  contract  in  writing.  This  principle 
is  recognized  in  Looney  v.  Rankin,  15  Or.  617,  622  (16 
Pac.  660),  and  is  exemplified  in  Lewis  v.  First  Nat. 
Bank,  46  Or.  182, 193  (78  Pac.  990) .  This  rule,  however, 
does  not  apply  in  the  instant  case  because  the  oral 
stipulation  averred  by  the  defendant  is  so  closely  con- 
nected with  the  principal  transaction  as  to  be  a  part 
of  it  and  is  not  merely  a  collateral  and  independent 
transaction:  Naumberg  v.  Young,  44  N.  J.  Law,  331 
(43  Am.  Rep.  380) ;  Armington  v.  Stelle,  27  Mont.  13 
(69  Pac.  115, 94  Am.  St.  Rep.  811). 

3.  Having  concluded  that  parol  evidence  cannot  be 
employed  to  add  a  term  to  a  written  contract  unless  it 
appears  from  an  inspection  of  the  writing  interpreted 
in  the  light  of  the  circumstances  under  which  it  was 
made,  the  situation  of  the  subject  of  the  instrument 
and  the  parties  to  it,  that  the  writing  is  incomplete, 
it  yet  remains  to  determine  whether  the  documents 
presented  here  are  complete  contracts.  Turning  to 
the  writing  signed  by  the  plaintiffs,  it  will  be  seen  that 
the  Sund  partners  agree  to  do  the  construction  work 
between  certain  stations  and  the  defendant  agrees  to 
pay  certain  prices  for  certain  kinds  of  work.  It  is 
true  that  the  first  paragraph  refers  to  a  profile,  direc- 
tions of  the  defendant,  and  rules,  specifications  and 
instructions  given  by  the  chief  engineer  of  the  Silver 
Falls  Timber  Company,  but  these  provisions  relate  to 
the  manner  of  performing  the  work  and  are  no  longer 
of  any  moment  for  the  reason  that  the  work  has  been 
completed  in  the  manner  agreed  upon.  Every  ele- 
ment necessary  for  a  complete  contract  is  found  in  the 
writing.  Not  a  word  can  be  found  in  the  instrument 
which  contains  the  slightest  suggestion  that  the 
parties  agreed  that  they  would  be  bound  by  the  final 
estimates  of  the  chief  engineer.    The  writing  is  utterly 
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silent  upon  that  subject.  It  may  be  true  that  contracts 
with  stationmen  usually  contain  the  stipulation  con- 
tended for  by  the  defendant  but  the  answer  is  that  this 
instrument  does  not  contain  such  a  stipulation.  The 
parties  chose  to  reduce  their  oral  agreement  to  writ- 
ing and  upon  inspection  the  document  appears  to  con- 
tain a  complete  contract.  The  prior  oral  agreement 
made  in  September,  1912,  may  have  included  the  stipu- 
lation that  the  parties  would  be  bound  by  the  estimates 
of  the  chief  engineer;  but  if  the  oral  agreement  did 
embrace  such  a  stipulation  the  parties  left  it  out  when 
they  reduced  the  agreement  to  writing  and  since  the 
writing  now  appears  to  contain  a  complete  contract, 
the  party  claiming  to  be  prejudiced  is  without  remedy 
in  this  proceeding :  Vogt  v.  Schienebeck,  122  Wis.  491 
(100  N.  W.  820, 106  Am.  St.  Rep.  989,  2  Ann.  Cas.  814, 
67  L.  R.  A.  756). 

The  record  as  now  presented  to  us  does  not  involve 
any  questions  arising  out  of  any  asserted  custom.  The 
only  question  we  have  undertaken  to  discuss  is  whether 
or  not  the  defendant  was  entitled  to  show  by  parol  evi- 
dence that  the  parties  orally  agreed  to  be  bound  by  the 
final  estimates  of  the  chief  engineer ;  and  having  found 
that  such  parol  evidence  was  incompetent  it  follows 
that  the  defendant  was  not  entitled  to  a  judgment  of 
nonsuit,  and  consequently  the  judgment  is  reversed 
and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  Remanded. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Benson 
and  Mr.  Justice  Burnett  concur. 
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Argued  October  30,  reversed  and  remanded  November  13,  19J7. 

HANNA  V.  HOPE. 

(168  Pac.  618.) 

Qoietiiig  Title — Oomplaiat — Snffideiicy. 

1.  A  complaint  alleging  that  plain ti£F  is  owner  and  in  possesion 
of  real  property,  and  that  defendants  claim  an  interest  therein,  is 
sufficient  in  suit  to  quiet  title,  under  Section  516,  U  O.  L. 

Quieting  Title — Oounterclaim— Forecloiing  Mortgage. 

2.  Foreclosure  of  mortgage  may  be  decreed  on  defendant's  cross- 
bill or  counterclaim  in  suit  to  quiet  title. 

[As  to  right  to  affirmative  relief  on  cross-bill  in  suit  to  quiet 
title,  see  note  in  Ann.  Oaa.  1917D,  674.] 

Pleading— Connterclaim— Waiver  of  Objection. 

3.  Plaintiff  in  suit  to  quiet  title  waives  objection  to  propriety  of 
relief  demanded  by  counterclaim  seeking  to  foreclose  mortgage  os 
same  real  estate  by  replying  thereto,  instead  of  demurring. 

Quieting  Title— Beply. 

4.  Where  defendant  to  suit  to  quiet  title  seeks  to  foreclose  mort- 
gage on  real  estate  in  question  by  counterclaim,  plaintiff  may  set  up 
in  reply  any  defensive  matter  he  could  have  pleaded  to  complaint  for 
foreclosure  of  mortgage. 

Vendor  and  Porchaser — ^Remedies  of  Pnrchaser — ^Election. 

5.  One  who  has  been  induced  to  purchase  real  estate  by  fraudulent 
representations  of  vendor  has  an  election  to  return  what  he  has  re- 
ceived and  rescind  the  contract  of  purchase,  or  to  retain  what  he  has 
received  and  sue  for  damages. 

Setoff  and  Connterclaini — ^Action  to  Foreclose  Mortgage — Recoupment. 

6.  Purchaser  may,  in  action  to  foreclose  purchase-money  mortgage, 
recoup  damages  flowing  from  vendor's  fraud  in  inducing  purchase  for 
which  mortgage  was  given. 

Pleading-*-Wrong  Theory. 

7.  A  party  is  entitled  to  the  relief  arising  under  the  law  from  the 
facts  alleged  and  proved  by  him,  though  he  is  mistaken  in  his  claim 
that  they  constitute  an  estoppel. 

Setoff  and  Connt«rclaim — CounterdalnuB  Relating  to  Specific  Property. 

8.  Under  Sections  74,  401,  L.  O.  L.,  mortgagor  cannot,  in  action  to 
foreclose,  recover  money  judgment  by  way  of  counterclaim  for  dam- 
ages arising  out  of  a  purely  legal  claim. 

Setoff  and  Oonnterclaim — Statutory  ProTisions. 

9.  The  counterclaim,  on  which  a  defendant  may  have  affirmative 
relief  in  an  equity  suit,  under  Section  401,  L.  O.  L.,  must  contain 
matters  of  equitable  cognizance. 

From  Malheur :  Dalton  Biggs,  Judge. 
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In  Banc.    Statement  by  Mb.  Justice  McCamant. 

This  is  a  suit  brought  by  George  W.  Hanna  against 
M.  Or.  Hope  and  I.  W.  Hope,  to  quiet  the  title  to  one 
hundred  and  sixty  acres  of  land  in  Malheur  County. 
The  complaint  is  in  the  usual  form. 

The  answer  admits  plaintiff's  ownership  and  denies 
that  defendants  claim  any  interest  in  the  property  ex- 
cept a  lien  thereon  created  by  a  mortgage  for  $15,000 
executed  and  delivered  to  the  defendants  by  plaintiff 
and  Sarah  Hanna,  his  wife,  August  1, 1911.  On  appli- 
cation of  the  defendants,  Sarah  Hanna  was  joined  as  a 
party  defendant  to  the  suit.  The  answer  of  defend- 
ants Hope  contained  a  counterclaim  alleging  the  exe- 
cution of  the  said  mortgage  and  notes  evidencing  the 
debt  which  it  secured;  the  counterclaim  sets  up  the 
default  of  plaintiff  and  prays  for  the  foreclosure  of  the 
mortgage.  The  defendant  Sarah  Hanna  alleges  that 
the  mortgage  was  a  purchase-money  mortgage  and  that 
she  is  therefore  not  personally  liable  for  the  debt. 

The  plaintiff  filed  an  amended  reply  November  27, 
1916,  admitting  the  execution  of  the  notes  and  mort- 
gage and  setting  up  two  aflSrmative  defenses.  In  the 
first  of  these  defenses  it  is  alleged  that  the  notes  and 
mortgage  were  executed  as  a  part  of  the  purchase  price 
of  the  property  described  in  the  complaint,  together 
with  a  water  right  appurtenant  thereto  amounting  to 
250  inches,  miner's  measurement,  during  the  irrigating 
season  of  each  year.  It  is  alleged  that  the  total  pur- 
chase price  was  $20,000  and  that  it  was  paid  in  part  by 
the  conveyance  from  plaintiff  to  the  defendants  Hope 
of  real  property  of  the  agreed  value  of  $5,000,  the  notes 
and  mortgage  constituting  the  remainder  of  the  price. 
Plaintiff  avers  that  the  purchase  was  induced  by  rep- 
resentations made  to  him  by  the  defendants  Hope  that 
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there  was  appurtenant  to  the  property  water  of  suflS- 
cient  quantity  to  irrigate  seasonably  and  properly  all 
of  the  lands  purchased;  that  plaintiff  had  no  knowl- 
edge as  to  the  water  rights  aforesaid  and  the  defend- 
ants Hope  were  well  advised  with  reference  thereto; 
that  in  fact  there  was  no  water  right  appurtenant  to 
said  property  and  that  plaintiff  had  been  able  to  use 
only  50  inches  of  water  for  its  irrigation  and  that  only 
for  a  few  days  early  in  the  season;  that  if  properly 
irrigated  the  land  was  worth  $20,000,  but  that  under 
the  conditions  obtaining  it  was  worth  only  $4,000.  The 
reply  sets  up  that  the  representations  of  the  defend- 
ants Hope  were  made  with  intent  to  defraud  plaintiff 
and  that  plaintiff  relied  on  these  representations  in 
making  the  purchase.  The  reply  alleges  a  collateral 
agreement  in  writing  under  which  plaintiff  claims  an 
abatement  of  the  interest  charge  asserted  in  the  coun- 
terclaim. This  first  aflBrmative  reply  concludes  with 
these  allegations : 

**  Plaintiff  alleges,  further,  that  by  reason  of  the 
acts,  omissions  and  representations,  practices  and 
frauds  of  defendants,  as  above  set  forth,  the  considera- 
tion for  said  notes  and  mortgage,  so  made  and  deliv- 
ered, and  set  forth  and  described  in  'Exhibit  A,^  has 
wholly  failed  and  that  the  same  were  obtained  by 
fraud,  and  wholly  without  consideration,  and  that  de- 
fendants, as  a  matter  of  good  conscience  and  equity, 
should  not  be  permitted  to  maintain  their  alleged  coun- 
terclaim as  set  out  in  their  answer,  nor  obtain  any 
affirmative  relief  whatsoever  in  this  suit,  and  should 
be  estopped  from  further  proceedings  or  doings  in  the 
matter  of  attempting  to  enforce,  in  any  manner,  the 
provisions  of  said  notes  and  mortgage,  as  to  plaintiff, 
and  that  said  notes  and  mortgage,  should  be  ordered 
produced  in  court,  and  canceled  and  declared  void  and 
of  no  effect,  as  to  plaintiff. 

66  Or.— 20 
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**That  except  as  hereinbefore  admitted,  qualified  or 
explained,  plaintiff  denies  each  and  every  allegation  in 
said  answer  contained/' 

The  second  aflSrmative  reply  attempts  to  incorporate 
by  reference  the  allegations  of  the  previous  reply  and 
alleges  that  plaintiff  has  sustained  damages  in  the 
sum  of  $16,000  by  the  acts  of  the  defendants  Hope 
therein  averred. 

The  prayer  of  the  reply  asks  for  the  cancellation  of 
the  notes  and  mortgage,  the  dismissal  of  the  counter- 
claim and  a  judgment  against  the  defendants  Hope 
for  $16,000. 

Defendants  Hope  demurred  to  the  aflBrmative  mat^ 
ter  in  the  reply  for  insuflSciency  of  facts.  This  de- 
murrer was  sustained.  The  parties  thereupon  stipu- 
lated as  to  the  payments  made  by  plaintiff  on  the  notes 
and  mortgage  and  as  to  certain  other  facts.  A  decree 
was  thereupon  entered  foreclosing  the  mortgage  held 
by  the  defendants  Hope,  and  plaintiff  appeals. 

Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  C.  M.  Crdndall. 

For  respondents  M.  G.  Hope  and  I.  W.  Hope  there 
was  a  brief  over  the  name  of  Messrs.  Davis  &  Kester, 
with  an  oral  argument  by  Mr.  George  E,  Davis. 

Me.  Justice  McCamant  delivered  the  opinion  of  the 
court. 

1.  This  suit  is  brought  under  Section  516,  L.  0.  L., 
which  is  as  follows : 

**Any  person  claiming  an  interest  or  estate  in  real 
estate  not  in  the  actual  possession  of  another  may 
maintain  a  suit  in  equity  against  another  who  claims  an 
interest  or  estate  therein  adverse  to  him,  for  the  pur- 
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pose  of  determining  such  conflicting  or  adverse  claims, 
interests,  or  estates.'* 

The  complaint  alleges  that  plaintiflF  is  the  owner  and 
in  possession  of  the  real  property  in  question  and  that 
the  defendants  Hope  claim  an  interest  therein.  These 
allegations  are  suflScient:  Zumwalt  v.  Madden,  23  Or. 
185  (31  Pac.  400) ;  Savage  v.  Savage,  51  Or.  167,  170 
(94  Pac.  182). 

2,  3.  The  answer  of  defendants  Hope  alleges  the 
ownership  of  a  mortgage  given  them  by  plaintiff  and 
on  appropriate  allegations  prays  for  its  foreclosure. 
It  has  been  held  that  the  foreclosure  of  a  mortgage  may 
be  decreed  on  the  defendant's  cross-bill  in  a  suit  to 
quiet  title  or  a  suit  to  remove  a  cloud  from  the  title : 
Jenkins  v.  Jonas  Schwab  Company,  138  Ala.  664  (35 
South.  649) ;  Cassell  v.  Lowry,  164  Ind.  1  (72  N.  E. 
640) ;  Newaygo  County  Mfg.  Co.  v.  Stevens^  79  Mich. 
398,  406  (44  N.  W.  852) ;  Switz  v.  Black,  45  Iowa,  597. 
Plaintiff  did  not  demur  to  the  defendants'  counter- 
claim, but  replied  thereto.  He  must  therefore  be 
deemed  to  have  waived  any  objection  otherwise  avail- 
able to  him  to  question  the  propriety  of  the  relief 
demanded  in  the  instant  case:  Templeton  v.  Cook,  69 
Or.  313, 317  (138  Pac.  230) ;  Johnson  v.  Taylor,  150  Gal. 
201  (88  Pac.  903,  907,  119  Am.  St.  Rep.  181, 10  L.  R.  A. 
(N.  S.)  818). 

4-6.  With  respect  to  the  issues  arising  on  the  counter- 
claim, the  defendants  Hope  became  the  moving  parties 
{Walton  V.  Perkins,  28  Minn.  413  [10  N.  W.  424,  425] ), 
and  plaintiff  was  entitled  to  set  up  in  his  reply  any  de- 
fensive matter  to  the  counterclaim  which  he  could  have 
pleaded  if  the  defendants  Hope  had  filed  a  complaint 
for  the  foreclosure  of  their  mortgage.  The  first 
affirmative  reply  alleges  that  the  mortgage  in  question 
was  a  purchase-money  mortgage  and  the  purchase  was 
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induced  by  fraudulent  representations  of  the  defend- 
ants Hope.  The  materiality  of  the  representations, 
the  intent  to  deceive  and  the  reliance  on  the  repre- 
sentations are  suflSciently  alleged.  It  has  been  repeat- 
edly held  in  this  jurisdiction  that  in  such  case  the  party 
defrauded  has  an  election  to  return  what  he  has  re- 
ceived and  rescind  the  contract  of  purchase  or  to  retain 
what  he  has  received  and  sue  for  damages:  Scott  v. 
Walton,  32  Or.  460,  464  (52  Pac.  180) ;  Whitney  v. 
Bissell,  75  Or.  28,  34,  35  (146  Pac.  141,  L.  R.  A.  1915D, 
257) ;  T.  B.  Potter  Realty  Co.  v.  Breitling,  79  Or.  293, 
304,  305  (155  Pac.  179) ;  Kruse  v.  Bush,  85  Or.  394  (167 
Pac.  308,  309).  Plaintiff  must  be  deemed  to  have 
elected  to  pursue  the  latter  remedy.  In  recoupment 
against  the  claim  asserted  by  the  defendants  Hope  he 
may  set  up  the  damages  alleged  to  flow  from  their 
fraud  in  inducing  the  purchase  for  which  the  mortgage 
was  given:  Caples  v.  Morgan,  81  Or.  692,  696  (160  Pac. 
1154) ;  Kreinhring  v.  Mathews,  81  Or.  243  (159  Pac. 
75). 

7.  The  defendants  Hope  are  correct  in  their  conten- 
tion that  this  affirmative  reply  fails  to  state  a  good  es- 
toppel; these  defendants  are  alleging  nothing  in  this 
suit  inconsistent  with  the  representations  alleged  to 
have  been  made  by  them  when  plaintiff  purchased  the 
property.  But  the  claim  by  plaintiff  that  the  facts  set 
up  constitute  an  estoppel  does  not  deprive  him  of  the 
benefit  of  the  facts  which  he  pleads.  It  has  been  held 
that  where  the  facts  alleged  constitute  an  estoppel  they 
will  be  so  treated  even  if  they  are  not  pleaded  as  an 
estoppel:  Carlyle  v.  Sloan,  44  Or.  357,  369,  370  (75  Pac. 
217) ;  Grand  Prize  Hydraulic  Mines  v.  Boswell,  83  Or. 
1,  20  (151  Pac.  368, 162  Pac.  1063).  We  think  the  con- 
verse  of  this  proposition  is  true.  A  party  is  entitled 
to  the  relief  arising  under   the   law  from   the  facts 
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alleged  and  proved  by  him  even  though  he  claims  for 
them  a  value  which  they  do  not  possess.  We  think, 
therefore,  that  the  lower  court  erred  in  sustaining  the 
demurrer  to  this  first  aflSrmative  reply. 

8.  The  second  aflSrmative  reply  stands  on  a  different 
footing.  It  is  informal  in  that  it  does  not  allege  the 
facts  on  which  the  pleader  relies,  but  refers  to  another 
part  of  the  reply  in  which  they  are  set  up:  Potter  v. 
Earnest,  45  Ind.  416,  418 ;  Knarr  v.  Conaway,  42  Ind. 
260,  264;  National  Bank  of  Michigan  v.  Green,  33 
Iowa,  140,  144,  146.  Plaintiff  is  asking  aflSrmative  re- 
lief in  the  shape  of  unliquidated  damages.  His  right 
to  litigate  this  part  of  his  claim,  if  it  exists  at  all,  must 
be  predicated  on  Section  401,  L.  0.  L.,  which  is  as 
follows : 

**The  counterclaim  of  the  defendant  shall  be  one 
upon  which  a  suit  might  be  maintained  by  the  defend- 
ant against  the  plaintiff  in  the  suit ;  and  in  addition  to 
the  cases  specified  in  the  subdivisions  of  Section  74,  it 
is  sufficient  if  it  be  connected  with  the  subject  of  the 
suit.  •  •  '' 

The  subdivisions  of  Section  74  in  this  connection  are 
as  follows : 

**A  cause  of  action  arising  out  of  the  contract,  or 
transaction  set  forth  in  the  complaint,  as  the  founda- 
tion of  the  plaintiff's  claim ; 

'  *  In  an  action  arising  on  contract,  any  other  cause  of 
action  arising  also  on  contract,  and  existing  at  the  com- 
mencement of  the  action. ' ' 

The  foregoing  statutes  are  the  remedy  provided  by 
our  Code  as  a  substitute  for  the  cross-bill  in  chancery : 
Dove  V.  Hay  den,  5  Or.  500-502 ;  Maffett  v.  Thompsonr^ 
32  Or.  546,  551  (52  Pac.  565,  53  Pac.  854).  It  is  a  prin- 
ciple of  the  chancery  practice  that  a  cross-bill  must  be 
germane  to  the  subject  matter  of  the  original  bill:  1 
Bates'  Federal  Equity  Procedure,  376;  1  Beach  on 
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Modern  Equity  Practice,  433;  Cross  v.  De  VcUle,  1 
Wall.  (68  U.  S.)  1, 14  (17  L.  Ed.  515) ;  Ayers  v.  Chicago, 
101  U.  S.  184, 187  (25  L.  Ed.  838) ;  Stonemetz  Printers' 
Mach.  Co.  V.  Brown  Folding  Mach.  Co.,  46  Fed.  851- 
853;  Johnson  Railroad  Signal  Co.  v.  Union  Switch 
etc.  Co.,  43  Fed.  331,  332;  Krueger  v.  Ferry,  41 
N.  J.  Eq.  432,  435,  436  (5  Atl.  452) ;  Carpenter  v.  Gray, 
37  N.  J.  Eq.  389,  393.  After  a  careful  search  of  the 
authorities  we  have  found  no  case  where  in  a  foreclos- 
ure suit  a  chancery  court  has  awarded  a  money  judg- 
ment against  the  mortgagee  on  a  cross-bill  setting  up 
damages  arising  out  of  a  purely  legal  claim. 

9.  A  proper  interpretation  of  Section  401,  L.  0.  L., 
harmonizes  the  practice  in  this  state  with  the  chancery 
practice:  Templeton  v.  Cook,  69  Or.  313,  317  (138  Pac. 
230) ;  Howe  v.  Kern,  63  Or.  487,  495  (125  Pac.  834, 128 
Pac.  818).  The  distinction  between  actions  at  law  and 
suits  in  equity  runs  through  our  Code.  We  must  as- 
sume that  the  word  **suit"  was  used  advisedly  in 
Section  401.  The  counterclaim  on  which  a  defendant 
may  have  aflBrmative  relief  in  an  equity  suit  must  con- 
tain matters  of  equitable  cognizance.  This  principle 
is  clearly  announced  in  the  concurring  opinion  of  Mr. 
Justice  Burnett  in  Foulkes  v.  Sengstacken,  83  Or.  118, 
136  (158  Pac.  952, 163  Pac.  311),  nor  does  the  majority 
opinion  in  that  case  take  issue  with  the  principle  so 
announced.  In  further  support  of  this  principle,  see 
First  National  Bank  v.  Seaweard,  78  Or.  567,  579  (152 
Pac.  883).  This  construction  of  the  statute  is  in  har- 
mony with  the  rule  announced  in  Burrage  v.  Bonanza 
etc.  Min.  Co.,  12  Or.  169,  175,  176  (6  Pac.  766),  and 
Sears  v.  Martin,  22  Or.  311,  313  (29  Pac.  890). 

We  think  that  the  defendants  Hope  are  entitled  to  a 
trial  by  jury  on  the  matters  alleged  in  the  second 
aflSrmative  reply  and  that  the  lower  court  did  not  err 
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in  sustaining  the  demurrer  thereto.  The  distinction 
between  recoupment,  which  is  the  subject  matter  of  the 
fir&t  aflSrmative  reply,  and  a  counterclaim  by  way  of 
setoflf,  which  is  alleged  in  the  second  affirmative  reply, 
is  clearly  and  accurately  stated  by  Mr.  Justice  Moore 
in  Krausse  v.  Greenfield,  61  Or.  502,  507,  508  (123  Pac. 
392,  Ann.  Cas.  1914B,  115). 

The  stipulation  as  to  facts  does  not  preclude  the 
prosecution  of  plaintiff's  appeal.  The  right  of  appeal 
is  expressly  reserved  by  the  stipulation  and  the  facts 
stipulated  do  not  negative  the  affirmative  allegations  of 
the  amended  reply. 

The  defendants  Hope  are,  of  course,  entitled  to  con- 
trovert the  allegations  of  the  first  affirmative  reply. 

The  decree  of  the  lower  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsist- 
ent herewith.  Beversed  and  Bemanded. 


Argued  October  24,  affirmed  November  13,  1917. 

MYETLE  POINT  TEANSP.  CO.  v.    POET  OF 

COQUILLE  EIVEE.* 

(168  Pac.  625.) 

Trial — ^Motion  for  Nonsuit — Inferences  for  PlatntifP. 

1.  On  motion  for  nonsuit,  every  intendment  and  every  reasonable 
inference  must  be  made  in  favor  of  plaintiff,  and  the  court  must 
assume  those  facts  as  true  which  the  jury  can  fairly  find  from  the 
evidence. 

Navigable  Waters — ^Depositing  Trees  and  Brush — ^Negligence— Ques- 
tion for  Jury. 

2.  In  an  action  for  injuries  to  boats  through  defendant's  negli- 
gence in  depositing  fallen  trees  and  brush  in  a  river,  defendant's 
negligence  held  for  the  jury. 

[As  to  remedies  for  obstruction  of  navigable  waters,  see  note 
in  57  Am.  St.  Bep.  693.] 


•On  the  question  of  right  to  obstruct  or  destroy  rights  of  naviga- 
tion, generally,  see  comprehensive  note  in  59  L.  B.  A.  33;  51  L.  B.  A. 
(N.  8.)  1172.  Repobteb. 
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Kavigable  Waters — ^Injiixles  from  Obstmctioiui  in  Strnam    Oontrilm- 
tory  Negligence— Question  for  Jury. 

8.  The  evidence  as  to  the  condition  of  the  boom  to  which  plaintiff 
tied  his  boats  being  conflicting,  held,  that  it  was  not  negligence  as  a 
matter  of  law  for  plaintiff  so  to  tie  up  his  boats. 

KaTigable  Waters — Injuries  from  Brush  Deposited  in  Stream— Coni- 
tributory  Negligence — Question  for  Jury. 

4.  The  question  whether  plaintiff  was  negligent,  by  failing  to 
leave  a  lookout  and  a  navigator  on  each  of  the  boats  on  the  evening 
in  question,  held  for  the  jury. 

Kefi^ence— Liability — Oontribntion  to  Damage  by  Anotlier. 

5.  That  the  negligence  of  another  contributed  to  damage  caused 
by  defendant's  negligence  does  not  excuse  defendant  from  liability. 

Municipal  Corporations — ^Torts — Negligence  in  Doing  Lawful  Work. 

6.  A  lawful  work  done  by  or  at  the  instance  of  a  municipal  cor- 
poration must  be  done  with  due  regard  to  the  rights  of  others,  and 
if  it  be  done  negligently  a  party  injured  is  entitled  to  recover. 

Negligence— Shipping — Onstody  of  Vessels— Joint  Violation  of  Be* 
qulrements. 

7.  One  is  not  to  be  excused  from  negligence  on  the  ground  others 
are  in  the  habit  of  so  acting  negligently,  and  where  a  statute  or  valid 
harbor  regulation  requires  a  certain  degree  of  care  as  to  the  custody 
of  steamboats,  violation  is  not  to  be  excused  because  the  statute  or 
regulation'  is  generally  violated. 

Negligence— Custom. 

8.  When  there  is  no  absolute  standard  of  care  fixed  by  law,  evi- 
dence of  what  is  usual  is  often  valuable  to  the  court  or  jury  in  deter- 
mining the  issues  on  a  charge  of  negligence. 

Courts — ^Injuries  to  Vessels — Common-law  Remedy— ^Admiralty  Bnles. 

9.  A  controversy  over  injuries  to  plaintiff's  river  steamboats 
through  washing  out  of  the  boom  to  which  they  were  moored  on  ac- 
count of  the  giving  way  of  the  obstruction  in  the  river  formed  there 
by  trees  and  brush  deposited  by  defendant  is  cognizable  in  the  admir- 
alty court,  and,  while  the  federal  judiciary  act  saves  to  suitors  in 
such  cases  the  right  of  a  common-law  remedy,  the  common-law  courts 
should  ordinarily  follow  the  rules  obtaining  in  admiralty. 

Navigable  Water8~-4>epositing  of  Befuse  in  Tributary— Statute. 

10.  Depositing  refuse  matter  in  a  tributary  of  a  navigable  river 
constitutes  a  violation  of  Act  Cong.  March  3,  1899,  c.  425,  9  13 
(30  Stat.  1152  [U.  S.  Comp.  Stats.  1916,  9  9918]),  though  navigation 
is  not  impeded  or  obstructed  thereby;  if  the  matter  is  deposited  on 
the  banks  of  a  stream,  the  offense  is  not  complete  until  it  is  washed 
into  the  river  and  obstructs  navigation. 

Negligence  —  Violation  of  Statute  —  Deposit   of   Befuse   Matter  in 
Tributary. 

11.  Defendant's  violation  of  a  federal  statute  prohibiting  the 
deposit  of  refuse  matter  in  the  tributary  of  a  navigable  river  was 
negligence  per  «e« 
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Kftvlgftble  Wftton— Otetnictloiis— AppUcatioii  for  P«niiit— -Effect. 

12.  In  an  action  for  injuries  to  plaintilTB  steamboats  through  de- 
fendant's deposit  of  refuse  matter  in  the  tributary  of  a  navigable 
river,  in  violation  of  a  federal  statute  permitting  such  deposit  only 
under  permit  from  the  Secretary  of  War,  that  an  application  for  a 
permit  therefor  was  prepared  by  defendant,  or  mailed  or  sent  to  the 
War  Department  of  the  United  States  or  any  officer  thereof,  it  being 
admitted  that  no  permit  was  issued,  did  not  excuse  defendant. 

Kavigable  Waters — Obstniction  of  Channels — Statute. 

13.  Plaintiff,  by  tying  its  boats  to  a  log  boom  of  a  lumber  company 
in  a  river,  unless  it  obstructed  navigation  thereby,  did  not  violate  Act 
Cong.  March  13,  1899,  c.  425,  9  15  (Comp.  Stats.  1916,  9  9920),  providing 
that  it  shall  not  be  lawful  to  tie  up  or  anchor  vessels  or  other  craft  in 
navigable  channels  so  as  to  obstruct  the  passage  of  other  vessels  or 
eraft. 

KegUgence— Prozlmate  OauBe— Contrlbatory  Kegligence— Instnictloii. 

14.  Wthere  the  court  had  instructed  th&t  under  certain  circum- 
stances it  would  be  the  jury's  duty  to  find  defendant  guilty  of  negli- 
gence, an  instruction  that,  if  they  should  find  defendant  eo  guilty, 
plaintiff  could  not  recover,  unless  defendant's  negligence  was  the 
proximate  cause  of  the  injury,  and  plaintiff  was  free  from  contribu- 
tory negligence,  was  proper. 

From  Coos  :  John  S,  Coke,  Judge. 

Action  by  the  Myrtle  Point  Transportation  Com- 
pany, a  corporation,  against  the  Port  of  Coquille  River, 
a  municipal  corporation,  and  M.  0.  Stemmler.  From  a 
judgment  in  favor  of  plaintiff,  defendants  appeal. 
Affirmed. 

Department  2.  Statement  by  Mb.  Justiob  Mo- 
Camant. 

Plaintiff  sues  as  the  ox^ner  of  two  river  steamboats, 
the  *'Dora*'  and  the  *' Myrtle,'*  to  recover  damages 
sustained  by  these  craft  October  7,  1913,  in  a  catas- 
trophe for  which  it  is  claimed  the  defendant  is  respon- 
sible. It  appears  that  on  the  evening  in  question  these 
boats  were  berthed  in  the  north  fork  of  the  Coquille 
River  a  short  distance  above  its  confluence  with  the 
south  fork.  Some  miles  above  this  point  the  east  fork 
of  the  river  flows  into  the  north  fork.  Plaintiff's  boats 
were  tied  to  the  boom  of  Myrtle  Point  Mill  and  Lum- 
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ber  Company.  On  the  evening  of  October  7, 1913,  there 
was  a  substantial  rise  in  the  north  fork  of  the  Coquille 
which  brought  down  the  river  considerable  drift  in- 
cluding brush  which  the  defendant  had  cut  on  the  east 
fork  during  the  preceding  summer.  The  boom  was 
carried  away  and  plaintiff's  boats  went  with  it.  The 
boats  were  driven  on  the  jetty  at  the  mouth  of  the 
north  fork  and  sustained  material  damage. 

The  complaint  charges  defendant  with  negligence 
in  depositing  fallen  trees  and  brush  in  the  east  fork 
of  the  river.  It  is  alleged  that  the  brush,  so  depos- 
ited, was  gathered  *'into  a  slowly  moving  splash-dam,'' 
as  the  water  rose  October  7,  1913,  and  that  it  gained 
in  momentum  as  it  proceeded  downstream,  sweeping 
away  the  boom  and  the  boats  fastened  thereto.  It  is 
averred  that  the  defendant  should  have  foreseen  this 
result. 

The  answer  admits  many  of  the  allegations  of  the 
complaint,  but  denies  the  deposit  of  brush  in  the 
stream  and  denies  all  want  of  care  on  the  part  of  the 
defendant.  It  alleges  aflSrmatively  that  the  injury 
sustained  was  due  to  the  negligence  of  Myrtle  Point 
Mill  and  Lumber  Company  and  the  contributory 
negligence  of  plaintiff.  Plaintiff  is  charged  with 
negligence  in  leaving  its  boats  without  a  watchman 
and  navigator  on  each  of  them;  it  is  averred  that  by 
a  proper  lookout  and  by  efficient  navigation  the  boats 
could  have  been  steered  away  from  the  obstructions 
on  which  they  grounded.  Contributory  negligence  is 
also  predicated  on  the  tying  of  the  boats  to  the  boom 
which  is  alleged  to  have  been  old,  decayed  and  weak- 
ened, and  plaintiff  is  charged  with  notice  of  its  con- 
dition. 

The  reply  denies  the  affirmative  allegations  of  the 
answer. 
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The  case  was  tried  before  a  jury  which  found  for 
plaintiff.  Defendant  appeals  from  a  judgment  en- 
tered on  this  verdict.  Affirmed. 

For  appellant,  Port  of  Coquille  River,  there  was  a 
brief  over  the  names  of  Mr.  John  D,  Goss^  Mr.  M.  0. 
Stemmler,  Mr.  John  C.  Kendall  and  Mr.  Herbert  8. 
Murphy,  with  an  oral  argument  by  Mr.  Goss. 

For  respondent  there  was  a  brief  over  the  names 
of  Messrs.  Peck  &  Feck  and  Mr.  E.  D.  Sperry,  with 
an  oral  argument  by  Mr.  A.  H.  Peck. 

Mr.  Justice  McCamakt  delivered  the  opinion  of  the 
court, 

1-4.  The  most  strenuous  insistence  of  defendant  is 
that  the  court  erred  in  denying  its  motion  for  a  nonsuit. 

*  *  Upon  a  motion  for  a  nonsuit,  every  intendment  and 
every  reasonable  inference  must  be  made  in  favor  of 
plaintiff,  and  the  court  must  assume  those  facts  as  true 
which  the  jury  can  fairly  find  from  the  evidence ' ' : 
Thienes  v.  Francis,  69  Or.  165,  170  (138  Pac.  490). 

Examining  the  testimony  in  the  light  of  this  rule,  we 
find  ample  evidence  that  during  the  summer  of  1913 
the  defendant  slashed  the  brush  and  trees  on  the  banks 
of  the  east  fork  of  the  Coquille ;  that  a  large  amount 
of  the  brush  and  debris  fell  into  the  stream,  the  ob- 
struction thereto  being  so  great  that  a  skiff  could  not 
be  propelled  up  or  down  the  stream  and  at  some 
places  one  could  cross  the  stream  on  the  brush;  it 
was  the  expectation  of  the  defendant  that  so  much  of 
the  brush  as  was  in  the  bed  of  the  river  would  float 
out  on  the  first  rise  in  the  autumn;  this  rise  came  on 
October  7th  and  there  is  evidence  that  a  quantity  of 
brush  came  out  as  alleged  in  the  complaint,  carrying 
a  great  wall  of  water  with  it.     The  jury  was  entitled 
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to  find  from  the  evidence  that  this  brush  and  the 
water  that  was  behind  it  carried  out  the  boom  and 
plaintiflf's  boats.  The  east  fork  of  the  Coquille  is  a 
navigable  stream  during  a  portion  of  the  year  and  it 
is  a  tributary  of  the  Coquille  which  is  one  of  the  arter- 
ies of  commerce  in  southwestern  Oregon.  The  de- 
posit of  the  brush  in  the  stream  was  in  violation  of 
Section  13  of  the  Act  of  Congress  approved  March  3, 
1899;  30  Stats,  at  Large,  1152,  hereafter  quoted. 
Plaintiff  proved  furthermore  that  at  a  meeting  of  the 
defendant  held  December  17,  1913,  the  minutes  of  the 
defendant  admitted  that  the  brush  and  trees  had  torn 
out  the  boom  of  the  Myrtle  Point  Mill  and  Lumber 
Company.  There  was  a  dispute  as  to  the  accuracy 
of  these  minutes,  and  after  the  bringing  of  this  action 
the  defendant  undertook  to  amend  them,  but  at  the 
conclusion  of  plaintiff's  case  the  evidence  justified  the 
jury  in  finding  that  defendant  had  admitted  that  the 
carrying  away  of  the  boom  was  chargeable  to  the 
brush  and  trees  which  defendant  had  deposited  in  the 
stream.  It  may  be  said  parenthetically  that  the  cor- 
rection undertaken  to  be  made  in  the  minutes  did  not 
greatly  improve  defendant's  position;  it  appeared  that 
the  minutes  of  December  17,  1913,  had  been  approved 
and  that  at  a  later  meeting  of  the  defendant,  the  com- 
missioners approved  the  report  of  a  committee  which 
held  that  '*the  foreman  in  charge  was  negligent  in 
not  having  all  the  trees  and  brush  cut  into  as  short 
lengths  as  per  his  instructions."  The  evidence  was 
suflScient  to  be  submitted  to  the  jury  on  the  question 
of  defendant's  negligence. 

The  motion  for  a  nonsuit  is  based  in  part  on  de- 
fendant's contention  that  plaintiff  was  guilty  of  con- 
tributory negligence  in  the  respects  charged  in  the 
answer.    The  evidence  as  to  the  condition  of  the  boom 
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is  conflicting  and  we  cannot  say  that  it  was  negligence 
as  a  matter  of  law  for  plaintiff  to  tie  its  boats  thereto. 
Nor  can  we  say  that  plaintiff  was  negligent  in  failing 
to  leave  a  lookout  and  a  navigator  on  each  of  these 
boats  on  the  evening  in  question.  Plaintiff's  evidence 
is  to  the  effect  that  at  the  time  when  the  boats  were 
berthed  there  was  but  a  slight  rise  in  the  river  and 
there  was  nothing  to  indicate  impending  trouble.  To 
hold  as  a  matter  of  law  that  the  owner  of  a  small  river 
steamboat,  berthing  her  near  the  head  of  navigation 
on  a  river  under  normal  conditions,  is  obliged  to  keep 
her  steam  up  and  to  maintain  a  lookout  **and  an 
efficient  person  in  charge"  is  to  lay  a  heavier  burden 
on  navigation  than  seems  reasonable.  The  question 
of  plaintiff's  contributory  negligence  was  for  the  jury. 

Defendant  cites  on  this  point :  The  Mary  E.  Guff,  84 
Fed.  719 ,  The  Niobe,  31  Fed.  164 ,  The  On4he-Level, 
128  Fed.  511 ,  and  The  William  E.  Reis,  143  Fed.  1013, 
1016.  These  were  all  admiralty  cases  in  which  the 
court  was  judge  both  of  the  facts  and  of  the  law.  It 
was  held  in  each  of  those  cases  that  the  vessel  should 
have  been  left  in  charge  of  a  lookout  or  watchman,  but 
the  circumstances  were  widely  different  from  those 
in  the  case  at  bar.  In  three  of  the  cases  there  was 
notice  of  approaching  storm  or  flood.  In  The  Niobe 
the  fault  consisted  in  violating  a  harbor  regulation. 
In  The  William  E.  Reis  a  vessel  weighing  8,000  tons 
had  been  left  near  the  mouth  of  the  Cuyahoga  River  in 
charge  of  a  boy ;  the  water  in  the  river  was  rising  and 
the  conditions  demanded  a  slackening  of  the  lines  of 
the  vessel  which  the  boy  was  unable  to  do. 

5-9.  There  is  evidence  that  the  negligence  of  Myrtle 
Point  Mill  and  Lumber  Company  contributed  to  the 
catastrophe,  but  this  on  familiar  principles  does  not 
excuse  defendant. 
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It  is  suggested  that  defendant  was  organized  for  the 
improvement  of  Coquille  River  and  that  the  work  com- 
plained of  was  a  lawful  work  looking  to  the  betterment 
of  navigation  on  the  upper  river.  Defendant's  evi- 
dence shows  that  navigation  has  been  improved  by 
the  work  done.  But  a  lawful  work  done  by  or  at  the 
instance  of  a  municipal  corporation  must  be  done 
with  due  regard  to  the  rights  of  others,  and  if  it  be 
done  negligently  a  party  injured  by  such  negligence 
is  entitled  to  recover:  Giaconi  v.  Astoria,  60  Or.  12 
(113  Pac.  855,  118  Pac.  180,  37  L.  R.  A.  (N.  S.)  1150) ; 
Warren  v.  Astoria,  67  Or.  603  (135  Pac.  527);  Port- 
land GorS  etc.  Co.  V.  Giebisch,  84  Or.  632  (165  Pac. 
1004). 

Plaintiff  was  permitted  to  prove  over  the  objection 
of  defendant  that  it  is  the  general  custom  on  Coquille 
River  not  to  leave  a  watchman  on  a  steamboat  at  night 
when  it  is  tied  to  its  moorings  and  this  is  assigned  as 
error.  It  is  true,  as  contended  by  the  defendant,  that 
a  party  is  not  to  be  excused  from  negligence  on  the 
ground  that  others  are  in  the  habit  of  acting  negli- 
gently. Where  a  statute  or  a  valid  harbor  regula- 
tion requires  a  certain  degree  of  care,  the  violation 
of  such  statute  or  regulation  is  not  to  be  excused 
on  the  ground  that  it  is  generally  violated.  On  the 
other  hand,  when  there  is  no  absolute  standard  of 
care  fixed  by  law,  evidence  of  what  is  usual  is  often 
of  value  in  assisting  a  court  or  jury  in  determining 
the  issues  on  a  charge  of  negligence:  1  Thompson  on 
Negligence,  §  32;  Richardson  v.  Klamath  Steamship 
Co.,  62  Or.  490,  498-500  (126  Pac.  24).  Great  value 
is  attached  to  this  character  of  proof  in  the  admiralty 
courts:  Lamb  v.  Parkman,  14  Fed.  Cas.  1019,  1022 
(Fed.  Cas.  8019,  8020) ;  The  Titania,  19  Fed.  101,  107; 
The  City  of  Alexandria,  23  Fed.  826,  828,  829;  The 
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Dan,  40  Fed.  691-693;  The  Isaac  Reed,  82  Fed.  566, 
567 ;  The  Tjomo,  115  Fed.  919,  922,  923 ;  The  Hyades, 
124  Fed.  58,  59  (59  C.  C.  A.  424).  This  controversy  is 
cognizable  in  the  admiralty  courts  and  while  the  fed- 
eral judiciary  act  saves  to  suitors  in  this  character 
of  litigation  *  *  the  right  of  a  common-law  remedy,  when 
the  common  law  is  competent  to  give  it,''  we  think  the 
common-law  courts  should  respect  and  ordinarily  fol- 
low the  rules  which  obtain  at  admiralty:  Schuede  v. 
Zenith  Steamship  Co.,  216  Fed.  566 ;  Southern  Pacific 
Co.  V.  Je7isen,  244  U.  S.  205  (61  L.  Ed.  1086,  37  Sup.  Ct. 
Eep.  524). 

The  remaining  assignments  of  error  are  based  on 
the  instructions  given  and  the  requested  instructions 
refused.    The -court  instructed  the  jury  as  follows: 

*^If  you  find  that  the  defendant  Port  of  Coquille 
Eiver  through  its  agent  or  employees  deposited  or 
caused  to  be  deposited  any  trees  or  brush  in  the  north 
fork  of  the  Coquille  River  or  its  branches,  without  a 
permit  so  to  do  from  the  Secretary  of  War  of  the 
United  States,  and  that  said  brush  and  trees  were  car- 
ried by  ordinary  rise  of  water  in  such  manner  as  to 
proximately  cause  the  damage  complained  of,  then  you 
are  instructed  that  the  said  defendant  was  and  is 
guilty  of  negligence.'* 

**The  court  has  instructed  you  that  the  depositing 
of  trees  and  brush,  or  either,  in  the  waters  of  the  north 
fork  of  the  Coquille  River  without  a  permit  would  be 
a  violation  of  the  law,  in  other  words,  would  constitute 
negligence  per  se  on  the  part  of  defendant.'' 

These  instructions  were  based  on  the  Act  of  Con- 
gress approved  March  3,  1899.  Section  13  of  this  Act, 
30  Stats,  at  Large,  1152,  is  as  follows : 

'*  •  •It  shall  not  be  lawful  to  throw,  discharge,  or 
deposit,  or  cause,  suflfer,  or  procure  to  be  thrown,  dis- 
charged, or  deposited  either  from  or  out  of  any  ship, 
barge,  or  other  floating  craft  of  any  kind,  or  from  any 
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shore,  wharf,  manufacturing  establishment,  or  mill  of 
any  kind,  any  refuse  matter  of  any  kind  or  description 
whatever  other  than  that  flowing  from  streets  and 
sewers  and  passing  therefrom  in  a  liquid  state,  into 
any  navigable  water  of  the  United  States,  or  into  any 
tributary  of  any  navigable  water  from  which  the  same 
shall  float  or  be  washed  into  such  navigable  water ;  and 
it  shall  not  be  lawful  to  deposit,  or  cause,  suffer,  or 
procure  to  be  deposited  material  of  any  kind  in  any 
place  on  the  bank  of  any  navigable  water,  or  on  the 
bank  of  any  tributary  of  any  navigable  water,  where 
the  same  shall  be  liable  to  be  washed  into  such  navi- 
gable water,  either  by  ordinary  or  high  tides,  or  by 
storms  or  floods,  or  otherwise,  whereby  navigation 
shall  or  may  be  impeded  or  obstructed :  Provided,  That 
nothing  herein  contained  shall  extend  to,  apply  to,  or 
prohibit  the  operations  in  connection^  with  the  im- 
provement of  navigable  waters  or  construction  of  pub- 
lic works,  considered  necessary  and  proper  by  the 
United  States  oflScers  supervising  such  improvement 
or  public  work:  And  provided  further,  That  the  Sec- 
retary of  War,  whenever  in  the  judgment  of  the  Chief 
of  Engineers  anchorage  and  navigation  will  not  be  in- 
jured thereby,  may  permit  the  deposit  of  any  material 
above  mentioned  in  navigable  waters,  within  limits  to 
be  defined  and  under  conditions  to  be  prescribed  by 
him,  provided  application  is  made  to  him  prior  to  de- 
positing such  material;  and  whenever  any  permit  is 
so  granted  the  conditions  thereof  shall  be  strictly 
complied  with,  and  any  violation  thereof  shall  be  un- 
lawful.'' 

10, 11.  Section  16  provides  that  a  violation  of  Section 
13  shall  constitute  a  misdemeanor  and  prescribes  the 
penalty.  The  defendant  contends  that  the  depositing  of 
matter  in  the  river  did  not  constitute  a  violation  of 
the  statute  unless  navigation  was  impeded  or  ob- 
structed thereby.  We  do  not  so  read  the  statute. 
The  depositing  of  the  matter  in  the  tributary  of  a 
navigable  river  constitutes  the  offense.    If  the  mate- 
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rial  is  deposited  on  the  banks  of  a  stream  the  offense 
is  not  complete  until  it  is  washed  into  the  river  and 
obstructs  navigation.  It  appears  from  the  testimony, 
both  of  plaintiff's  and  defendant's  witnesses,  that 
brush  in  large  quantities  was  left  in  the  stream  by 
defendant  and  it  is  admitted  that  defendant  had  no 
permit  from  the  Secretary  of  War  authorizing  the 
acts  complained  of.  This  court  is  firmly  committed 
to  the  doctrine  that  the  violation  of  such  a  statute  is 
negligence  per  se:  Peterson  v.  Standard  Oil  Co.,  55  Or. 
511,  522  (106  Pac.  337,  Ann.  Gas.  1912A,  625) ;  Good- 
win V.  Rowe,  67  Or.  1,  10,  11  (135  Pac.  171,  Ann.  Gas. 
1915C,  416) ;  Beaver  v.  Mason,  Ehrman  &  Co.,  73  Or. 
36,  52  (143  Pac.  1000). 
Defendant  requested  the  following  instruction: 

''As  to  the  United  States  statute  prohibiting  the 
placing  of  drift  in  streams  it  becomes  necessary  to 
instruct  you  as  to  the  authority  of  the  federal  gov- 
ernment and  the  State  of  Oregon,  respectively,  over 
navigable  waters,  and  the  improvement  thereof.  Navi- 
gable waters  of  the  United  States  are  under  the  con- 
trol of  Gongress,  which  has  power  to  legislate  in  re- 
gard thereto  so  far  as  commerce  is  concerned.  But 
in  so  far  as  navigable  waters  are  within  the  terri- 
torial limits  of  a  state,  without  regard  to  whether  they 
do  or  do  not  connect  with  waters  without  such  limits, 
the  state  has  exclusive  jurisdiction,  subject  to  the  para- 
mount right  of  Gongress  to  legislate  concerning  the  use 
thereof.  The  purpose  and  intent  of  the  federal  statute 
in  question  was  to  prevent  obstructions  to  navigation 
and  not  to  prevent  the  State  or  its  municipalities  from 
improving  the  same  for  navigation  purposes.  In  other 
words  the  statute  does  not  refer  to  a  course  of  eon- 
duct  which  has  for  its  object  the  removal  of  obstruc- 
tions to  navigation  and  the  improvement  of  the  stream 
for  the  purposes  of  navigation.  Therefore  the  fact 
that  in  so  improving  or  endeavoring  to  improve  the 
stream  some  drift  was  placed  therein  is  not  sufficient 
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to  justify  a  finding  that  the  defendant  was  negligent 
per  se,  or  as  a  matter  of  law.'' 

The  court  gave  the  instruction  except  the  last  two 
sentences.  In  refusing  to  give  the  portion  of  the  re- 
quest so  eliminated,  the  court  did  not  err  for  the  rea- 
sons above  stated. 

12.  The  defendant  offered  evidence  that  it  had  ap- 
plied to  the  War  Department  for  a  permit  to  do  the 
work  complained  of,  but  it  was  admitted  that  no  permit 
was  issued.  Under  these  circumstances  the  court  in- 
structed the  jury  as  follows : 

*'You  are  instructed  to  disregard  all  evidence  intro- 
duced in  this  case  tending  to  show  that  any  notification 
of  improvement  or  application  for  a  permit  therefor 
was  prepared  by  the  Port  of  Coquille  River  or  mailed 
or  sent  to  the  War  Department  of  the  United  States, 
or  any  oflScer  thereof.*' 

This  instruction  was  proper.  The  jury  should  not 
have  been  permitted  to  infer  that  the  application  for 
a  permit  justified  or  excused  the  acts  of  the  defendant. 

The  defendant  contends  that  it  was  error  to  give 
the  following  instruction: 

**As  a  further  aflSrmative  defense  the  defendant  Port 
sets  up  the  contributory  negligence  of  the  plaintiff  in 
tying  its  boats  to  the  boom  of  the  Myrtle  Point  Mill  & 
Lumber  Company,  and  alleges  that  in  so  doing  the 
plaintiff  was  violating  a  statute  of  the  United  States 
and  by  reason  thereof  was  guilty  of  negligence  per  se. 
On  this  phase  of  the  defense  you  are  instructed  that 
the  plaintiff  was  not  violating  any  law  and  was  not 
guilty  of  negligence  per  se  unless  you  shall  find  that 
the  tying  of  said  boats  to  said  boom  did  in  fact  pre- 
vent or  obstruct  navigation." 

This  instruction  was  based  on  the  contention  of  de- 
fendant that  plaintiff  had  violated  Section  15  of  the 
Act  of  Congress  approved  March  3,  1899.    This  sec- 
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tion,  in  so  far  as  it  is  material  for  present  purposes, 
is  as  follows: 

**  •  •  It  shall  not  be  lawful  to  tie  up  or  anchor  ves- 
sels or  other  craft  in  navigable  channels  in  such  man- 
ner as  to  prevent  or  obstruct  the  passage  of  other 
vessels  or  craft." 

13.  Clearly  there  was  no  violation  of  this  statute  un- 
less plaintiff  obstructed  navigation  by  tying  its  boats 
to  the  boom  of  the  Myrtle  Point  Mill  and  Lumber  Com- 
pany.    The  instruction  was  proper. 

14.  The  final  contention  of  the  defendant  is  that  the 
following  instruction  contradicted  those  above  quoted 
to  the  effect  that  the  violation  of  Section  13  of  the  Act 
of  Congress  aforesaid  constituted  negligence  per  se: 

''You  are  instructed  that  it  is  not  sufficient  to  justify 
a  verdict  for  the  plaintiff  for  you  to  find  that  the  de- 
fendant was  negligent,  but  you  must  further  find  from 
a  preponderance  of  the  evidence  that  such  negligence 
was  the  proximate  or  immediate  cause  of  the  injury 
and  that  the  plaintiff  was  free  from  contributory  neg- 
ligence. ' ' 

We  find  nothing  objectionable  in  this  instruction. 
The  court  had  previously  instructed  that  under  cer- 
tain circumstances  it  would  be  the  duty  of  the  jury  to 
find  that  defendant  was  guilty  of  negligence.  He  now 
instructs  that  even  if  the  jury  should  find  defendant 
so  guilty,  plaintiff  would  not  be  entitled  to  recover  un- 
less the  negligence  of  the  defendant  was  the  proxi- 
mate cause  of  the  injury  and  unless  plaintiff  was  free 
from  contributory  negligence. 

The  above  are  the  only  specifications  of  error  which 
are  insisted  upon.    The  judgment  is  affirmed. 

Affirmed. 

Mr.  Chief  Justice  McBridb,  Mr.  Justice  Bean  and 
Mr.  Justice  Benson  concur. 
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POLLOCK  V.  LUMBERMAN'S  NAT.  BANK. 

(168  Pac.  616.) 

Appeal  and  Error— Filing  Amended  Answer— Additional  Defense. 

1.  Discretion  of  court  in  permitting  filing  of  an  amended  answer 
setting  up,  not  a  substituted,  but  an  additional  defense,  will  not  be 
interfered  with,  except  in  case  of  abuse. 

Banks  and  Banking— National  Banks — ^Power  to  Negotiate  Loans  for 
Others. 

2.  National  banks  have  no  power  to  negotiate  loans  for  others. 

Banks  and  Banking — Action  Against  National  Bank — ^Defense. 

3.  A  national  bank's  want  of  authority  to  act  as  broker  in  nego- 
tiating  a  loan  for  another  is  available  as  a  defense  to  the  bank,  in 
an  action  against  it  bj  the  lender,  for  whom  it  acted,  for  damages 
from  its  failure  to  lend  on  sound  security. 

From  Multnomah :  George  N.  Davis,  Judge. 

Action  by  M.  L.  Pollock  against  the  Lumberman's 
National  Bank  of  Portland.  From  a  judgment  of  non- 
suit, plaintiff  appeals.    Affirmed. 

Department  1.    Statement  by  Mr.  Justice  Benson. 

The  complaint  in  this  action  alleges  substantially 
that  the  plaintiff  being  ignorant  of  the  limitations 
upon  the  powers  of  a  national  bank  applied  to  the  de- 
fendant bank  through  its  agent  Dukeheart,  as  assist- 
ant cashier,  to  lend  some  of  plaintiff's  money  for  him; 
that  Dukeheart  represented  to  him  that  the  bank  was 
authorized  to  negotiate  loans  for  its  depositors;  that 
through  such  assistant  cashier  the  bank  agreed  to  loan 
a  sAm  of  money  for  him  and  to  obtain  from  the  bor- 
rower a  valid  promissory  note  of  a  solvent  maker 
secured  by  first  class,  bankable  collateral  security; 
that  thereafter  Dukeheart  informed  him  that  such  a 
loan  had  been  negotiated  and  that  the  collateral  secur- 
ity was  ample ;  that  he  thereupon  drew  his  check  upon 
the  Metropolitan  Bank  of  New  York  City  for  the  sum 
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of  $900  in  favor  of  the  defendant  bank  and,  upon  de- 
fendants* representations  regarding  the  suflSciency  of 
the  security,  accepted  a  promissory  note  signed  by 
J.  W.  Matthes,  and  as  collateral,  a  deed  to  certain  real 
estate  in  Portland,  and  an  assignment  of  a  contract  of 
sale  of  certain  other  lands.  These  assertions  are  fol- 
lowed by  an  allegation 

*'that  said  defendants  wholly  failed  to  keep  and  per- 
form their  said  agreement  and  did  receive  and  pay  out 
of  said  moneys  of  plaintiff  and  accept  said  note  and 
the  collateral  purported  to  be  described  therein,  well 
knowing  that  J.  W.  Matthes,  the  signer  and  maker  of 
said  note  was  at  the  date  of  said  note,  and  now  is  in- 
solvent and  financially  irresponsible,  and  that  said 
note  was  of  no  conmiercial  value. ' ' 

Then  follow  allegations  regarding  the  worthlessness 
of  the  securities,  the  payment  of  interest  charges  upon 
the  same,  the  amount  of  the  damages  sought  to  be  re- 
covered and  the  usual  prayer  for  judgment. 

After  denying  the  material  averments  of  the  com- 
plaint, the  answer  of  the  bank  alleges  that  plaintiff 
loaned  his  money  to  Matthes  after  a  full  and  careful 
examination  of  the  borrower's  financial  responsibility 
and  of  the  value  and  validity  of  the  securities;  that 
defendant  advanced  the  money  on  plaintiff's  check 
and  at  his  request  applied  the  money  upon  the  loan  to 
Matthes;  and  that  at  plaintiff's  request  and  under  his 
direction  it  paid  from  his  account  the  interest  charges 
on  the  collateral  securities.  It  is  further  alleged  that 
defendant  as  a  national  bank  had  no  power  to  make 
or  enter  into  such  an  agreement  as  that  set  out  in  the 
complaint. 

A  reply  having  been  filed  a  trial  was  had  wherein, 
after  plaintiff  introduced  evidence  and  rested  his  case, 
a  judgment  of  nonsuit  was  entered  by  the  court  from 
which  plaintiff  appeals.  Affirmed. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Wilson  T.  Hume. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Plait  (&  Piatt  and  Mr.  Palmer  C.  Poles,  with 
an  oral  argument  by  Mr.  H.  G.  Piatt. 

Mr.  Justice  Benson  delivered  the  opinion  of  the 
court. 

There  are  two  assignments  of  error.  The  first  is 
based  upon  the  fact  that  the  defendant  bank  filed  an 
amended  answer  before  trial,  without  first  obtaining 
leave  of  the  court,  which  amendment  set  up  the  defense 
that  defendant  as  a  national  bank  had  no  authority 
or  power  to  enter  into  such  an  agreement  as  that  set 
out  in  the  complaint.  Plaintiff  moved  to  strike  such 
amended  answer  from  the  files  for  the  reasons  that  it 
was  filed  without  leave  of  the  court  and  that  it  changed 
the  ground  of  defense  and  the  issues  of  the  cause. 
The  motion  was  denied  and  an  exception  to  the  ruling 
presents  the  question  here. 

1.  It  will  be  noted  that  the  amended  answer  does  not 
set  up  a  substituted  but  an  additional  defense.  To 
permit  such  an  amendment  is  within  the  discretion  of 
the  trial  court  and  its  exercise  of  such  discretion  will 
not  be  interfered  with  except  in  case  of  abuse  and 
there  is  no  showing  here  to  indicate  that  the  court 
erred  in  permitting  the  amended  answer  to  remain  in 
the  records  as  the  defendant's  final  pleading:  Talbot 
V.  Garretson,  31  Or.  256  (49  Pac.  978). 

2.  It  is  also  contended  that  the  court  erred  in  enter- 
ing a  judgment  of  nonsuit.  It  will  be  noted  that  the 
complaint  alleges  a  contract  whereby  the  bank  was  to 
act  as  broker  for  the  purpose  of  lending  plaintiff's 
money.    A  breach  of  such  agreement  is  then  asserted 
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and  there  is  a  prayer  for  damages  for  such  breach.  It 
has  been  uniformly  held  that  national  banks  have  no 
power  to  negotiate  loans  for  others :  3  R.  C.  L.,  p.  423, 
§51;  Farmers  (&  Merchants'  Nat.  Bank  v.  Smith,  77 
Fed.  129  (23  C.  C.  A.  80) ;  First  Nat.  Bank  of  Allen- 
town  V.  Hoch,  89  Pa.  St.  324  (33  Am.  Rep.  769) ;  Grotv 
V.  CockrUl,  63  Ark.  418  (39  S.  W.  60,  36  L.  R.  A.  89). 
In  addition  to  the  authorities  cited  this  court  in  Byron 
V.  First  Nat.  Bank,  75  Or.  296  (146  Pac.  516),  through 
Mr.  Justice  McBride  says: 

*^It  may  be  conceded,  and  it  is  the  law,  that  a  na- 
tional bank  cannot  act  as  a  broker ;  so,  if  the  contract 
is  to  be  construed  in  that  aspect  plaintiflF's  case  must 
fail'' 

Our  attention  has  been  called  to  Chapman  v.  First 
Nat.  Bank,  72  Or.  492  (143  Pac.  630),  and  Doerstler  v. 
First  Nat.  Bank,  82  Or.  92  (161  Pac.  386).  The 
former  is  a  case  wherein  the  complaint  alleges  a  de- 
posit by  plaintiff  and  a  refusal  by  the  bank  to  honor 
his  check  or  refund  his  money.  The  bank  answered 
that  he  had  withdrawn  his  deposit.  The  evidence  dis- 
closed that  without  authority  the  president  of  tlie  bank 
obtained  plaintiff's  money  by  means  of  a  memoran- 
dum check  and  appropriated  it  to  his  own  use.  The 
question  of  ultra  vires  was  not  involved  and  not  dis- 
cussed. The  latter  case  was  one  wherein  the  com- 
plaint, as  in  the  former,  alleged  a  deposit  and  a  re- 
fusal to  repay.  After  denials  the  answer  asserted 
that  plaintiff  had  requested  the  president  of  the  bank 
to  lend  his  money;  the  reply  being  that  plaintiff  had 
authorized  the  bank  and  not  its  president  to  act  as 
broker.    In  the  opinion  we  find  this  language : 

'^Whether  the  bank  under  the  circumstances  could 
lawfully  have  loaned  the  money  for  plaintiff  is  a  mat- 
ter of  no  importance.    It  says  tJiat  it  did  not  loan  it, 
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and  plaintiff  says  it  did  not  loan  it,  so  the  whole  ques- 
tion comes  down  to  this :  Did  plaintiff  authorize  Sheri- 
dan  personally  as  his  agent  to  draw  out  and  loan  the 
amount  of  his  deposit  1  This  the  court  left  to  the  jury, 
and  it  has  found  that  he  was  not  so  authorized." 

We  have  italicized  a  part  of  the  above  quotation  for 
the  purpose  of  calling  attention  to  an  error  in  the  pub- 
lished report  of  the.  case,  wherein  the  second  use  of 
the  word  ^'not"  is  through  some  oversight  omitted. 

3.  Counsel  for  appellant  does  not  seriously  contend 
that  the  agreement  upon  which  the  action  is  based  is 
within  the -powers  of  the  defendant  bank,  but  insists 
that  its  want  of  authority  can  be  raised  only  by  the 
sovereign  and  cannot  be  made  available  as  a  defense 
in  this  proceeding.  In  California  Nat.  Bank  v.  Ken- 
nedy, 167  U.  S.  362  (42  L.  Ed.  198,  17  Sup.  Ct.  Eep. 
831),  Mr.  Justice  White  says: 

*' Whatever  divergence  of  opinion  may  arise  on  this 
question  from  conflicting  adjudications  in  some  of  the 
state  courts,  in  this  court  it  is  settled  in  favor  of  the 
right  of  the  corporation  to  plead  its  want  of  power, 
that  is  to  say,  to  assert  the  nullity  of  an  act  which  is 
an  tdtra  vires  act.*' 

In  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  24,  60  (35  L.  Ed.  55, 11  Sup.  Ct.  Eep.  478), 
we  find  this  language : 

** A  contract  of  a  corporation,  which  is  idtra  vires. 
in  the  proper  sense,  that  is  to  say,  outside  the  object 
of  its  creation  as  defined  in  the  law  of  its  organiza- 
tion, and  therefore  beyond  the  powers  conferred  upon 
it  by  the  •legislature,  is  not  voidable  only,  but  wholly 
void,  and  of  no  legal  effect.  The  objection  to  the  con- 
tract is,  not  merely  that  the  corporation  ought  not  to 
have  made  it,  but  that  it  could  not  make  it.  The  con- 
tract cannot  be  ratified  by  either  party,  because  it 
could  not  have  been  authorized  by  either.  No  per- 
formance on  either  side  can  give  the  unlawful  con- 
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tract  any  validity,  or  be  the  foundation  of  any  right  of 
action  upon  if 

In  McCormick  v.  Market  Nat.  Bank,  165  U.  S.  538 
(41  L.  Ed.  817, 17  Sup.  Ct.  Rep.  433),  these  words  are 
used: 

**The  doctrine  of  tUtra  vires,  by  which  a  contract 
made  by  a  corporation  beyond  the  scope  of  its  corpo- 
rate powers,  is  unlawful  and  void,  and  will  not  sup- 
port an  action,  rests,  as  this  court  has  often  recog- 
nized and  affirmed,  upon  three  distinct  grounds:  the 
obligation  of  anyone  contracting  with  a  corporation, 
to  take  notice  of  the  legal  limits  of  its  powers ;  the  in- 
terest of  its  stockholders,  not  to  be  subject  to  risks 
which  they  have  never  undertaken ;  and,  above  all,  the 
interest  of  the  public,  that  the  corporation  shall  not 
transcend  the  powers  conferred  upon  it  by  law.*' 

We  conclude  that  the  complaint  herein  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  the 
judgment  is  therefore  affirmed.  Affirmed. 

Mr.  Chief  Justice  McBridb,  Mr.  Justice  Burnett 
and  Mr.  Justice  Harris  concur. 


Argued  Oetober  29,  affirmed  Kovember  13,  1917. 

MICHELLOD   v.   OREGON-WASHINGTON   B.   & 

N.  CO.* 

(168  Pac.  620.) 

Appeal  and  Error— Beaerration  of  Orounda  of  Beyiew— Kecaaaity  of 
Showing  in  Becord. 

1.  The  exclusion  of  evidence  is  not  reviewable  where  the  bill  of 
exceptions  does  not  show  any  objection  to  the  ruling,  but,  on  the  con- 
trary, contains  a  notation  that  there  was  no  exception. 

*0n  liability  of  carrier  in  respect  to  property  which  it  accepts 
improperly  packed  or  crated,  see  notes  in  29  K  K.  A.  (K.  8.)  1214; 
lb  1^  A.  1915D,  1077,  9SP0ETEB, 
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Bi  I  I  - T" 

Oarrlen — ^Lobs  of  or  Injury  to  Goods — ^AdmlBBlbility  of  Evidence. 

2.  In  an  action  against  a  carrier  for  damages  caused  by  the  freez- 
ing of  a  shipment  of  a  bottled  beverage,  evidence  that  the  car  used 
for  the  transportation  of  the  shipment  was  of  the  kind  usually 
employed  for  the  carriage  of  perishable  freight  in  the  winter-time, 
and  was  the  best  known  vehicle  for  that  purpose,  was  properly  ad- 
mitted, as  defendant's  liability  was  dependent  upon  its  negligence, 
and,  negligence  being  a  question  of  fact,  the  triers  of  the  fact  were 
entitled  to  know  the  character  and  construction  of  the  car. 

Carriers — Loss  of  or  Injury  to  Goods — ^Liability. 

3.  If  a  carrier,  in  transporting  a  shipment  of  a  bottled  beverage, 
acted  with  prudence  commensurate  with  the  duty  imposed  upon  it, 
it  was  not  liable  for  the  beverage  freezing. 

Carriers — Bills  of  Lading — "Apparent  Good  Order,  Contents  and  Con- 
dition of  Contents  of  Packages  Unknown." 

4.  Where  a  bill  of  lading,  describing  the  goods  shipped  as  car- 
bonated nonalcoholic  beverage,  further  recited  that  the  shipment  was 
received  in  "apparent  good  order,  contents  and  condition  of  con- 
tents of  packages  unknown,"  the  terms  of  the  bill  of  lading  did  not 
give  conclusive  notice  to  the  carrier  of  the  inherent  quality  of  the 
goods,  so  as  to  enjoin  upon  it  greater  prudence  in  preventing  the 
shipment  from  freezing  as  the  quoted  words  refer  only  to  the  ex- 
trinsic appearance  of  the  packages,  and  bound  the  carrier  to  no 
greater  extent  in  the  absence  of  any  further  showing. 

[As  to  limiting  liability  of  carrier  by  bills  of  lading,  see  note 
in  88  Am.  St.  Bep.  74.] 

Carriers — ^Loss  of  or  Injury  to  Goods — Instructions. 

5.  In  an  action  for  damages  to  a  shipment  of  goods  under  a  bill 
of  lading  reciting  that  the  shipment  was  in  "apparent  good  order, 
contents  and  condition  of  contents  of  packages  unknown,"  plaintiff 
requested  an  instruction  that  the  bill  of  lading  in  evidence  recited 
that  the  goods  were  in  good  order  and  condition  when  received  by 
defendant,  that  by  such  bill  of  lading  defendant  contracted  to  de- 
liver the  goods  in  like  condition,  and  if  the  jurv  believed  that  they 
were  not  delivered  in  as  good  condition  as  when  received  by  de- 
fendant, ordinary  wear  and  tear,  deterioration,  defect  or  vice  in 
the  property  excepted,  and  that  plaintiff  was  damaged,  then  plain- 
tiff was  entitled  to  recover,  unless  they  believed  that  the  damage 
or  injury  resulted  from  some  fault  or  negligence  of  plaintiff  or  his 
consignor.  Heldt  that  the  court  properly  modified  this  instruction  to 
state  that  the  bill  of  lading  recited  that  the  goods  were  in  apparently 
good  condition,  but  that  the  contents  and  condition  of  the  contents 
of  the  packages  were  unknown. 

Carriers — Loss  of  or  Injury  to  Goods — ^Burden  of  Proof. 

6.  In  an  action  for  damages  to  a  shipment,  it  was  plaintiff's  duty 
to  establish  that  the  goods  were  in  good  order  when  delivered  to  the 
carrier. 

Carriers — ^Loss  of  or  Injury  to  Goods — Instructions. 

7.  In  an  action  against  a  carrier  for  damages  caused  by  the 
freezing  of  a  shipment  of  a  bottled  beverage,  where  it  appeared  that 
the  consignor  received  a  carload  of  the  beverage,  and  that  he  took 
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» 

from  the  ear  a  number  of  barrels  containing  the  bevera^  and  de- 
livered them  to  defendant  for  shipment  to  plaintiff,  an  instraction 
was  warranted  that,  if  the  shipment  was  damaged  while  beine  trans- 
ferred by  plaintiff  or  its  agent  from  one  car  to  another,  defendant 
would  not  be  responsible,  as  the  jury  was  authorized  to  consider  the 
consignor  as  plaintiff's  agent  for  the  purpose  of  transshipping  the 
goods. 

CarrlerB — ^Injury  to  Ooods — Improper  Packing. 

8.  A  carrier,  to  whom  barrels  containing  a  bottled  beverage  were 
delivered  for  transportation  and  which  transported  them  without 
negligence,  was  not  liable  for  any  injury  due  to  improper  packing 
of  the  bottles  in  the  barrels;  it  not  being  authorized  to  open  the 
containers,  but  bound  to  ship  them  in  the  form  in  which  they  were 
delivered  to  it,  unless  manifestly  in  bad  order. 

Trial — ^iDBtmctlons — Constmction  as  a  Whole. 

9.  An  instruction  complained  of  must  be  read  in  connection  with 
the  whole  charge. 

Carriers — Loss  of  or  Injury  to  Goods — Instructions. 

10.  Where,  in  an  action  against  a  carrier  for  damages  to  a  ship- 
ment of  a  bottled  beverage,  the  only  fault  imputed  to  defendant 
was  that  it  allowed  the  liquid  to  freeze,  an  instruction  that,  though 
the  beverage  was  frozen  upon  its  arrival  at  its  destination,  the  jury 
could  not  find  for  plaintiff,  unless  they  found  from  the  evidence 
alone,  disregarding  their  personal  views  and  opinions,  that  the  faulty 
or  flat  condition  of  the  beverage  was  due  entirely  to  the  frozen 
condition,  was  properly  given,  since,  if  the  beverage  became  flat  and 
stale  with  age,  defendant  was  not  liable  if  the  depreciation  was 
caused  solely  from  that  quality. 

Trial — Instmctions — ^Applicability  to  Evidence. 

11.  In  such  action,  an  instruction  that  the  jury  could  not  guess, 
speculate  or  presume  that  plaintiff  had  suffered  damage,  and  that 
unless  they  found,  from  the  evidence,  that  plaintiff  had  actually 
been  damaged  by  defendant's  negligence,  plaintiff  had  not  sustained 
the  burden  of  proof  and  could  not  recover,  and  that  unless,  from  the 
evidence  alone,  they  could  determine  with  reasonable  certainty  the 
amount  of  damage,  they  could  not  return  a  verdict  in  favor  of  plain- 
tiff, was  applicable  to  the  issues. 

Appeal  and  Error — Review — ConclnsiveneBS  of  Verdict. 

.  12.  In  an  action  against  a  carrier  for  damages  to  a  shipment,  a 
jury  finding  for  defendant  was  conclusive  on  the  Supreme  Court  on 
the  question  of  the  weight  of  the  testimony. 

From  Wallowa :  John  W.  Knowles,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  Burnett. 

The  substance  of  the  complaint  against  the  defend- 
ant, a  common  carrier,  is  that  about  January  11,  1916, 
at  La  Grande,  Oregon,  in  consideration  of  the  payment 
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to  it  of  the  ordinary  freight  charges,  the  defendant 
agreed  to  carry  from  that  place  to  Joseph,  Oregon,  and 
there  deliver  to  the  plaintiff  15  barrels  of  quarts  and 
25  barrels  of  pints  of  bottled  temperance  beverage  of 
the  value  of  $500,  which  the  plaintiff  then  and  there 
delivered  to  the  defendant  who  received  the  same  for 
the  purposes  mentioned,  and 

**that  through  the  negligence  and  carelessness  of  the 
defendant  the  whole  of  said  goods  were  permitted  to 
become  frozen  while  in  the  defendant's  care  and  con- 
trol as  a  common  carrier  and  same  was  delivered  to  the 
plaintiff  by  the  defendant  in  a  greatly  damaged  condi- 
tion thereby  to  the  plaintiff's  damage  in  the  sum  of 
$473.60." 

The  answer  admits  the  defendant's  character  as  a 
corporate  carrier  for  hire  between  La  Grande  and 
Joseph,  and  that  in  January,  1916,  it  received  for 
transportation  between  those  points  a  shipment  of 
temperance  beverage  called  ** tally."  It  challenges 
the  plaintiff's  first  pleading  in  all  other  respects.  The 
essence  of  the  aflSrmative  defense  is  contained  in  this 
allegation : 

* '  That  said  shipment  was  promptly  and  safely  trans- 
ported by  the  defendant  in  a  suitable  and  proper  car 
over  the  usual  route,  in  due  course  of  business,  and 
without  unnecessary  delay  from  La  Grande,  Oregon,  to 
Joseph,  Oregon,  and  was  then  and  there  delivered  to 
X.  Michellod,  as  consignee  in  the  same  order  and  con- 
dition said  shipment  was  in  when  it  was  received  by 
the  defendant  at  La  Grande,  Oregon,  except  deprecia- 
tion of  said  shipment,  due  to  its  inherent  perishable 
character,  and  whatever  if  any  damage  occurred  to 
said  shipment,  it  was  occasioned  by  the  negligence  of 
the  plaintiff,  and  of  the  shipper,  due  to  the  failure  of 
the  shipper  to  use  reasonable  care  to  prevent  said  ship- 
ment from  being  frozen  while  being  transferred  at  La 
Grande  from  the  through  car,  and  the  improper  man- 
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ner  in  which  the  shipper  loaded  said  shipment  into  the 
car  and  his  failure  to  use  any  care  or  caution  to  so  load 
or  pack  said  shipment  as  to  prevent  it  being  frozen  in 
transit,  and  the  failure  of  the  plaintiff  to  use  reason- 
able care  to  prevent  said  shipment  from  being  frozen 
while  being  transferred  from  the  car  at  Joseph,  Ore- 
gon, to  plaintiff 's  place  of  business,  and  the  failure  of 
the  plaintiff  to  use  reasonable  care  in  storing  said  ship- 
ment in  a  proper  storehouse  at  Joseph,  Oregon,  in  or- 
der to  prevent  said  shipment  from  freezing,  and  what- 
ever if  any  damage  occurred  to  said  shipment  was 
occasioned  by  the  negligence  of  the  plaintiff  and  his 
agents  as  above  set  forth,  and  the  inherent  perishable 
character  of  said  shipment,  and  was  not  caused  by  or 
through  any  negligence  on  the  part  of  this  defendant, 
its  agents  or  employees. 

*'That  the  shipment  herein  referred  to  is  the  same 
shipment  referred  to  in  plaintiff's  complaint.'* 

The  reply  denies  the  new  matter  of  the  answer  wher- 
ever inconsistent  with  the  complaint.  A  jury  trial  re- 
sulted in  a  verdict  and  judgment  for  the  defendant  and 
the  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  P.  Rusk. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  W.  A.  RobbinSy  Mr,  Arthur  G.  Spencer  and 
Messrs.  Boyd  &  Hanvkins,  with  an  oral  argument  by 
Mr.  Robbins. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court 

It  seems  that  the  goods  in  question  were  part  of  a 
carload  of  the  beverage  received  from  a  St.  Louis  con- 
cern by  TJ.  Lottes  of  La  Grande  and  reshipped  by  him 
from  there  to  the  plaintiff  at  Joseph.    There  is  evi- 
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dence  to  the  effect  that  the  goods  as  they  arrived  at 
La  Grande  consisted  of  bottles  of  the  drink  packed  in 
barrels  which,  in  turn,  were  stowed  in  an  ordinary 
freight-car  in  fresh  horse  manure.  At  the  latter  place 
the  car  was  opened  by  the  consignee  who  took  out  forty 
of  the  barrels  containing  the  bottled  beverage  and  ten- 
dered them  in  that  shape  to  the  plaintiff  for  shipment, 
as  stated,  and  for  that  purpose  carried  them  about  150 
feet  to  the  defendant 's  warehouse  where  the  employees 
of  the  latter  put  them  into  a  refrigerator-car  which 
the  defendant  transported  to  Joseph  where  it  arrived 
about  8 :30  P.  M.  on  January  12, 1916.  It  was  opened 
the  next  morning  when  it  was  found  that  the  goods 
were  frozen  to  a  large  extent,  in  which  condition  they 
were  delivered  to  the  plaintiff,  not,  however,  without 
his  protest.  The  straight  bill  of  lading  under  which 
the  shipment  moved  recites  that  the  property  de- 
scribed therein  as  *^15  bbls.  Carbonated  Beverage  Non 
Alcoholic,  6  dozen  large,  and  25  bbls.  Carbonated  Bev- 
erage Non  Alcoholic,  10  dozen  small,  *'  were  received 
"in  apparent  good  order  except  as  noted,  contents  and 
condition  of  contents  of  packages  unknown."  By  the 
terms  of  this  instrument  it  was  made  subject  to  the 
conditions  printed  on  the  back  thereof  in  which  latter 
it  is  prescribed  that 

*^  except  in  case  of  negligence  of  the  carrier  or  party 
in  possession  (and  the  burden  to  prove  freedom  from 
such  negligence  shall  be  on  the  carrier  or  party  in  pos- 
session) the  carrier  or  party  in  possession  shall  not 
be  liable  for  loss,  damage  or  delay  *  *  resulting  from 
a  defect  or  vice  in  the  property.  •  •  »' 

1.  We  proceed  to  a  review  of  the  assignments  of  er- 
ror. The  first  two  relate  to  the  refusal  of  the  court  to 
receive  certain  telegrams  passing  between  the  local 
agent  of  the  defendant  and  its  principal  claim  agent 
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in  Portland,  and  the  conversation  betv^een  the  plain- 
tiff and  the  former,  regarding  them  and  relative  to 
the  proposed  settlement  and  adjustment  of  the  plain- 
tiff's loss.  Although  all  this  matter  was  excluded  by 
the  court,  the  bill  of  exceptions  does  not  show  that  the 
plaintiff  objected  to  the  ruling  in  that  respect.  On 
the  contrary  the  bill  has  a  notation  that  there  was  no 
exception.  It  is  therefore  eliminated  from  the  case 
before  us. 

2, 3.  The  other  specifications,  aside  from  objections 
to  the  giving  and  refusal  of  instructions,  relate  to  the 
admission  by  the  court  over  the  plaintiff's  objection 
of  evidence  on  the  part  of  the  defendant  purporting 
to  show  that  the  car  used  for  the  transportation  of  the 
merchandise  was  of  the  kind  usually  employed  for  the 
carriage  of  perishable  freight  in  the  winter-time  and 
that  it  was  the  best  known  vehicle  for  that  purpose. 

**  Where  the  destruction  of  or  the  injury  to  the  goods 
is  due  to  their  inherent  nature  and  qualities,  or  to  de- 
fects therein,  the  carrier  is  not  liable,  if  its  own  negli- 
gence did  not  occasion  or  contribute  to  the  injury.  *  * 
With  respect  to  perishable  goods  which  themselves 
contain  the  elements  of  destruction  governing  their 
loss  or  deterioration,  the  carrier  is  not  an  insurer,  and 
is  no  more  liable  for  destruction  or  injury  resulting 
solely  from  the  inherent  infirmity  in  the  goods  than  for 
loss  entailed  solely  by  an  act  of  God  or  of  the  public 
enemy,  or  by  the  carelessness  of  the  shipper.  •  *  It 
may  perhaps  also  be  stated  as  a  general  proposition 
that  the  carrier  is  not  liable  for  loss,  happening  from 
the  operation  of  natural  causes  without  negligence  or 
fault  of  the  carrier":  10  0.  J.,  p.  121,  §  148. 

In  Philadelphia  etc.  R.  R.  Co.  v.  Diffendal,  109  Md. 
494  (72  Atl.  193,  458),  the  property  in  question  was  a 
shipment  of  peaches  and  the  court  stated  the  rule 
applicable  in  this  language : 

**The  ordinary  common-law  liability  of  a  common 
carrier  as  to  most  commodities  committed  to  its  cus- 
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tody  for  transportation,  is  that  of  an  insurer  against 
all  risks  incident  to  the  transportation,  save  such  as 
result  from  the  act  of  God  or  the  public  enemy,  or  the 
fault  of  the  shipper,  but  with  respect  to  perishable 
goods,  which  themselves  contain  the  elements  of  de- 
struction occasioning  their  own  loss  or  deterioration, 
the  carrier  is  not  an  insurer,  but  is  required  to  exer- 
cise reasonable  care  and  diligence  to  protect  the  goods 
from  injury  while  in  its  custody  as  well  as  to  deliver 
them  with  dispatch  to  the  consignee  or  connecting 
carrier. ' ' 
Schwartz  £  Co.  v.  Erie  R.  R.  Co.,  128  Ky.  22  (106 

S.  W.  1188,  32  Ky.  Law  Eep.  777,  15  L.  E.  A.  (N.  S.) 
801),  was  a  case  concerning  a  carload  of  apples  and  the 
court  held  in  substance  that  where  the  injury  to  the 
goods  is  due  to  their  own  inherent  nature  and  from 
natural  causes,  such  as  freezing,  without  fault  on  the 
part  of  the  carrier,  he  is  not  responsible.  A  shipment 
of  potatoes  which  froze  en  route  was  considered  in 
McGraw  v.  Baltimore  etc.  Ry.  Co.,  18  W.  Va.  361  (41 
Am.  Eep.  696),  and  it  was  there  decided  that  if  the  in- 
jury was  due  to  the  nature  of  the  goods  the  carrier 
was  exempt  from  liability  if  he  showed  that  he  was 
free  from  negligence.  Liability  for  damages  to  a  ship- 
ment of  wine  from  New  York  to  St.  Louis,  which  froze 
after  its  arrival  at  destination,  was  made  to  depend 
upon  the  carrier  ^s  negligence  in  Wolf  v.  American  Ex- 
press Co.,  43  Mo.  421  (97  Am.  Dec.  406).  In  Balti- 
more etc.  Ry.  Go.  v.  Dever,  112  Md.  296  (75  Atl.  352, 
21  Ann.  Cas.  169,  26  L.  E.  A.  (N.  S.)  712,  721),  the 
same  rule  is  applied  to  a  shipment  of  cattle  where  the 
animals  acquired  Texas  fever  en  route  from  Missouri 
to  Maryland.  With  this  principle  in  mind  it  was 
proper  for  the  court  to  allow  the  defendant  to  show 
that  the  car  was  the  best  known  means  of  transport- 
ing perishable  articles  in  the  winter-time.  If  the  de- 
fendant acted  with  prudence  commensurate  with  the 
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duty  iiDX)osed  upon  it,  it  fulfilled  the  law  relating  to 
such  property.  Negligence  being  ordinarily  for  the 
jury,  it  was  proper  that  the  triers  of  the  fact  should 
know  the  character  and  construction  of  the  car  in  which 
the  shipment  moved  in  order  to  determine  whether  the 
defendant  was  negligent  or  whether  it  acted  with  rea- 
sonable prudence  and  care  under  the  circumstances. 
That  negligence  is  usually  a  question  of  fact,  is  taught 
by  the  following  precedents :  Palmer  v.  Portland  Ry., 
L.  <t  P.  Co.,  56  Or.  262  (108  Pac.  211,  59  Am.  &  Eng. 
Ey.  Gas.  (N,  S.)  68) ;  Strang  v.  Oregon-Wash.  R.  d  N. 
Co.,  83  Or.  644  (163  Pac.  1181). 

4.  The  plaintiff  argues  that  the  defendant  was  charge- 
able by  its  bill  of  lading  with  notice  of  the  character 
of  the  shipment  and  consequently  that  greater  pru- 
dence was  enjoined  upon  it.  We  recall  that  the  in- 
strimient  recited  that  the  property  described  was  re- 
ceived in  **  apparent  good  order,  contents  and  condition 
of  contents  of  packages  unknown. ' '  Such  terms  often 
have  been  held  to  be  not  conclusive  upon  anyone  who 
transports  property.  They  amount  to  a  statement  by 
the  issuing  carrier  that  it  has  received  goods  which 
the  shipper  describes  in  the  language  mentioned,  but 
go  no  further  unless  the  character  of  the  chattels  thus 
delineated  is  openly  visible.  The  syllabus  to  Miller  v. 
Hannibal  etc.  R.  R.  Co.,  90  N.  Y.  430  (43  Am.  Eep.  179), 
is  in  this  tenor : 

**A  carrier  receiving  30  barrels  for  transportation 
delivered  the  shipper  a  bill  of  lading  certifying  in  the 
printed  part  the  receipt  of  'the  following  described 
packages  in  apparent  good  order,  contents  and  value 
unknown,*  which  was  followed  in  writing  by  the  words 
*  articles:  30  bbls.  eggs.'  Held,  that  this  was  not  a 
representation  that  the  barrels  contained  eggs,  and  the 
carrier  was  not  liable,  as  upon  such  a  representation, 
to  a  transferee  of  the  bill  of  lading,  who  upon  the  faith 

86  Or.— 23 
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and  security  of  it  paid  the  shipper's  draft,  when  the 
barrels  in  fact  contained  nothing  but  sawdust.'* 

See,  also,  Thyll  v.  New  York  etc.  B.  R.  Co.,  84  N.  Y. 
Supp.  175;  1  Wds.  &  Phr.,  p.  442;  2  Idem,  p.  1494;  4 
Idem,  p.  3124;  Shepherd  v.  Naylor,  71  Mass.  (5  Gray) 
591.  It  is  plain,  therefore,  that  there  was  nothing  in 
the  terms  of  the  bill  of  lading  giving  conclusive  notice 
to  the  defendant  of  the  inherent  quality  of  the  goods 
in  question.  The  barrels  were  tendered  to  the  defend- 
ant for  transportation.  It  is  not  even  alleged  that 
they  were  in  good  order.  In  that  connection  it  is  held 
in  Marquette  etc.  R.  R.  Co.  v.  Kirkwood,  45  Mich.  51 
(7  N.  W.  209,  40  Am.  Eep.  453),  that  the  shipper  must 
show  that  the  goods  were  in  good  order  when  they 
were  delivered  to  the  carrier  because  the  latter  ordi- 
narily cannot  open  the  packages  and  examine  their 
contents.  That  case  applies  that  doctrine  in  favor  of 
every  connecting  carrier.  It  is  not  necessary  in  this 
instance  to  extend  the  rule  so  far,  because  the  charge 
is  against  but  one  carrier  on  a  single  shipment.  In 
Orunsten  v.  New  York  C.  Ry.  Co,,  165  N.  Y.  Supp.  996, 
997,  it  is  said  that  the  shipper  must  show  that  the 
goods  were  perishable;  that  the  transportation  could 
be  made  in  a  satisfactory  manner ;  and  that  they  were 
in  good  condition  at  the  time  of  the  shipment.  In 
Shehle  v.  Oregon  R.  S  N.  Co.,  51  Wash.  359  (98  Pac. 
745),  the  court,  speaking  of  the  presumption  that 
property  once  shown  to  be  in  good  condition  would 
be  presumed  to  continue  so,  said,  in  substance,  that 
the  presumption  goes  to  maintain  the  quality  of  goods 
only  as  it  was  at  the  time  of  shipment.  The  doctrine 
seems  to  be  that  the  rule  calling  upon  a  carrier  to  show 
want  of  negligence  when  it  delivers  chattels  in  a  dam- 
aged state  is  based  on  the  presumption  that  articles 
once  shown  to  be  in  good  order  continue  in  that  con- 
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dition,  and  that  hence  the  shipper  must  show  that  he 
delivered  them  to  the  carrier  uninjured  as  a  basis  on 
which  the  presumption  may  rest  The  words  in  the 
bill  of  lading  refer  only  to  the  external  appearance  of 
the  packages  and  bind  the  defendant  to  no  greater 
extent  in  the  absence  of  any  further  showing.  The 
question  was  thus  one  for  the  jury  to  determine 
whether,  in  furnishing  a  car  of  the  kind  employed, 
the  defendant  acted  with  reasonable  prudence  so  as 
to  be  free  from  negligence  if,  in  fact,  it  turned  out  that 
the  goods  were  inherently  perishable.  The  verdict 
must  therefore  stand  unless  vitiated  by  some  errone- 
ous direction  by  the  trial  judge. 

5.  The  plaintiff  contends  that  the  court  was  wrong 
in  modifying  this  request  to  charge : 

*'The  jury  are  instructed  that  the  bill  of  lading  in 
evidence  recites  that  the  goods  were  in  good  order  and 
condition  when  received  by  the  defendant,  and  by  said 
bill  of  lading  the  defendant  contracted  to  deliver  said 
goods  in  like  condition  at  Joseph,  Oregon,  and  if  the 
jury  believes  from  the  evidence  that  the  goods  were 
not  delivered  in  as  good  order  and  condition  as  when 
received  by  defendant,  ordinary  wear  and  tear,  de- 
terioration, Befect  or  vice  in  the  property  excepted, 
and  that  the  plaintiff  was  injured,  and  has  sustained 
damage  thereby,  then  the  plaintiff  is  entitled  to  re- 
cover, unless  the  jury  believe  from  the  evidence  that 
the  damage  or  injury  to  such  goods  resulted  from  some 
fault  or  negligence  of  the  plaintiff  or  his  consignor.'' 

The  instruction  modifying  the  request  of  plaintiff 
reads  thus: 

'  *  The  jury  are  instructed  that  the  bill  of  lading,  of- 
fered in  evidence,  recites  that  the  goods  were  in  ap- 
parently good  condition,  but  that  the  contents  and  con- 
dition of  contents  of  packages  was  unknown  to  the 
railroad  company,  and  by  said  bill  of  lading  the  de- 
fendant contracted  to  deliver  said  goods  in  like  condi- 
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tion  at  Joseph,  Oregon,  as  the  same  were  received  by 
it  at  La  Grande,  Oregon ;  if  the  jury  believe  by  the  evi- 
dence  that  the  goods  were  not  delivered  in  as  good 
order  and  condition  as  when  received  by  defendant, 
ordinary  wear  and  tear,  deterioration,  defect  or  vice  in 
the  property  excepted,  and  that  the  plaintiff  was  in- 
jured and  has  sustained  damages  thereby,  then  the 
plaintiff  is  entitled  to  recover,  unless  the  jury  believe 
from  the  evidence,  that  the  damage  or  injury  to  such 
goods  resulted  from  some  fault  or  negligence  of  the 
plaintiff  or  his  consignor." 

The  court  correctly  recited  the  terms  of  the  bill  of 
lading  and  otherwise  gave  the  desired  instruction. 
The  one,  the  giving  of  which  the  plaintiff  asked,  re- 
quired the  court  to  state  that  the  bill  admitted  that 
the  goods  were  in  actual  good  order  and  condition 
when  in  truth  it  said  they  were  only  in  apparent  good 
condition  and  that  the  contents  were  unknown.  There 
is  no  error  in  this  assignment. 

6-8.  Another  plaint  raises  the  question  about 
whether  it  is  incumbent  upon  the  plaintiff  to  state  that 
the  property  was  in  good  order  when  it  was  received 
by  the  carrier.    The  court  told  the  jury  that : 

'*  Before  you  are  authorized  to  return  a  verdict  in 
favor  of  plaintiff  for  any  sum,  you  must  find  from  the 
evidence  in  this  case,  that  when  the  shipment  in  ques- 
tion was  tendered  to  the  defendant  at  La  Grande,  Ore- 
gon, it  was  in  good  condition,  and  such  finding  cannot 
be  based  upon  a  conjecture  or  guess  as  to  the  condi- 
tion of  the  shipment  at  the  time  of  delivery  to  the  de- 
fendant. And  if  you  find,  therefore,  that  there  is  no 
evidence  in  this  case,  that  the  goods  were  in  good  con- 
dition, when  delivered  to  the  defendant  at  La  Grande, 
then  you  cannot  return  a  verdict  in  favor  of  the 
plaintiff.'* 

The  precedents  already  cited  show  that  it  is  the  duty 
of  the  shipper  to  establish  the  condition  of  the  goods 
at  the  time  they  were  intrusted  to  the  carrier.    There 
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was  no  mistake  in  instructing  the  jury  that  if  the  ship- 
ment in  question  was  damaged  while  being  transferred 
by  the  plaintiff  or  its  agent  from  one  car  to  another 
the  defendant  would  not  be  responsible.  There  was 
evidence  to  the  effect  that  the  plaintiff's  consignor 
opened  the  St.  Louis  car,  took  out  the  barrels  in  ques- 
tion, and  took  them  to  the  warehouse  of  the  defendant 
at  La  Grande.  For  this  purpose  the  jury  was  author- 
ized to  consider  the  consignor  as  the  agent  of  the  plain- 
tiff for  the  purpose  of  transshipping  the  goods;  and 
there  was  enough  to  go  to  the  jury  on  the  subject 
treated  of  in  this  instruction.  The  same  is  true  of 
the  handling  of  the  goods  at  the  other  end  of  the  line 
by  the  plaintiff's  own  employees.  It  was  objected 
that  the  court  was  wrong  in  instructing  the  jury  to 
the  effect  that  the  defendant  could  not  be  held  liable 
for  injury  due  to  the  improper  packing  of  the  bottles 
in  the  barrels.  The  defendant  was  not  authorized  to 
open  the  containers,  but  was  bound  to  ship  the  goods 
in  the  form  in  which  they  were  delivered  to  it  unless 
they  were  manifestly  in  bad  order.  Hence,  if  the  loss 
was  due  to  the  manner  in  which  the  packages  were 
constructed  the  defendant  would  not  be  liable  provided 
it  was  not  negligent  in  the  matter  of  its  actual  trans- 
portation. 

9, 10.  The  court  instructed  the  jury  among  other 
things: 

''If  you  find  from  the  evidence  in  this  case  that  the 
beverage  contained  in  this  shipment  will  depreciate  and 
become  damaged  in  this  transit,  due  to  its  inherent 
nature,  then  I  instruct  you  that  the  carrier  cannot  be 
held  liable  for  any  such  deterioration  or  damage.'' 

This  instruction  must  be  read  in  connection  with  the 
whole  charge  to  the  jury.  It  may  be  that  the  bever- 
age would  become  flat  and  stale  with  age^  in  which  case 
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the  defendant  would  not  be  liable  if  the  depreciation 
was  caused  solely  from  that  quality.  The  only  fault 
imputed  to  the  defendant  is  that  it  allowed  the  liquid 
to  become  frozen.  The  court  therefore  was  correct  in 
saying  to  the  jury : 

'  *  Even  though  you  find  from  the  evidence  in  this  case 
that  the  *  tally'  in  question  was  frozen  upon  arrival  at 
Joseph,  I  further  instruct  you  that  you  cannot  return 
a  verdict  in  favor  of  the  plaintiff  unless  you  find  from 
the  evidence  alone,  disregarding  your  personal  views 
and  opinions,  that  the  faulty  or  flat  condition  of  the 
tally  was  due  entirely  to  the  frozen  condition. '* 

11.  The  following  charge  was  also  applicable  to  the 
issues  in  this  case : 

*'I  instruct  you,  gentlemen  of  the  jury,  that  you  can- 
not guess,  speculate  or  presume  that  the  plaintiff  has 
suffered  damage  in  this  case,  and  unless  you  find  from 
the  evidence  alone,  that  the  plaintiff  has  actually  been 
damaged  by  the  negligence  of  the  defendant,  if  you  so 
find,  then  I  instruct  you  that  the  plaintiff  has  not  sus- 
tained the  burden  of  proof  in  this  case,  and  cannot  re- 
cover, and  unless  you  can  from  the  evidence  alone  in 
this  case  determine  with  reasonable  certainty  the 
amount  of  damage,  then  you  cannot  return  a  verdict 
in  favor  of  plaintiff  and  against  the  defendant/' 

12.  The  substance  of  the  case  is  that,  without  alleging 
that  the  shipment  was  in  good  order  when  it  was  de- 
livered to  the  carrier,  the  plaintiff  charged  negligence 
upon  the  defendant  in  that  it  allowed  the  same  to  be- 
come frozen  while  in  its  custody.  The  company  un- 
dertook to  show  that  it  was  free  from  negligence  in 
its  conduct  respecting  the  property  and  that  the  dam- 
age, if  any,  was  due  to  its  inherent  quality.  It  seems 
to  have  convinced  the  jury  of  the  correctness  of  its 
position  and  the  verdict  is  conclusive  of  the  fact. 
Therefore,  we  cannot  yield  to  the  able  argument  at  the 
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hearing  by  plaintiff  ^s  counsel  on  the  weight  of  the  tes- 
timony. We  are  concluded  on  this  point  by  the  deci- 
sion of  the  jury.  The  conduct  of  the  Circuit  Courl  at 
the  trial  is  devoid  of  error  and  the  judgment  must  be 
affirmed.  Affibmed. 


Submitted  on  briefs  October  29,  affirmed  November  13,  1917. 

HERRETT  v.  THE  WARMSPRINGS  IRRIGATION 

DISTRICT. 

(168  Pac.  609.) 

Waters  and  WaterconrBea— Irrigation  District— Petition  for  Organi- 
zation— ''Owners  of  Land." 

1.  Under  Sections  6167,  6168,  L.  O.  L.,  as  amended  by  Laws  of 
1915,  Chapter  189,  page  234,  authorizing  50,  or  a  majority,  of  the  holders 
of  title  to  lands  susceptible  of  irrigation  from  a  -common  source  to 
propose  the  organization  of  an  irrigation  district,  and  providing  that 
at  the  election  on  the  question  of  organizing  such  district  any  per- 
son who  is  a  bona  fide  owner  of  land  situated  in  the  district  shall  be 
entitled  to  vote,  and  that  a  bona  fide  claimant  to  an  incomplete  title 
under  the  public  land  laws  of  the  United  States  or  the  state  shall  be 
construed  to  be  a  bona  fide  owner  within  the  meaning  of  that  act, 
only  holders  of  title  to  land  susceptible  of  irrigation  within  the  pro- 
posed district  are  competent  as  signers  of  the  petition  for  the  organiza- 
tion of  the  district. 

Waters  and  Waterconrses — ^Irrigation  District — Petition  for  Organ- 
ization—"Owners  of  Land"— "Holders  of  Title  to  Land." 

2.  Under  Section  6167,  L.  O.  L.,  as  amended  by  Laws  of  1915,  Chap- 
ter 189,  page  234,  authorizing  the  holders  of  title  to  land  within  the 
boundaries  of  a  proposed  irrigation  district  to  petition  for  the  or- 
ganization of  such  a  district,  and  Section  6168.  as  amended  by  the 
same  act,  providing  that  on  final  hearing  on  toe  petition  the  court 
shall  make  and  enter  an  order  determining  whether  the  requisite 
number  of  owners  of  land  within  the  district  have  petitioned  for  the 
formation  thereof,  a  petition  reciting  that  the  petitioners  were  "own- 
ers of  land"  within  the  boundaries  of  the  proposed  district  was  suf- 
ficient to  invoke  ^m  exercise  of  the  court's  jurisdiction,  as,  in  Section 
6168,  the  legislative  assembly  uses  the  term  "owners  of  land"  as 
synonymous  with  the  phrase  "holders  of  title  to  land." 

[As  to  petitioner  for  organization  of  irrigation  district  as  free- 
holder, see  note  in  Ann.  Gas.  1913D,  335.] 

Waters  and  Watercourses — Irrigation  Districts — ^Proceeding  for  Or- 
ganization. 

3.  By  the  publication  of  a  petition  for  the  organization  of  an  irri- 
gation district  in  five  separate  issues  of  a  weekly  newspaper  printed 
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in  the  eounty.  the  County  Court  secured  jurisdiction  of  all  personB 
interested  in  the  proposed  district. 

Waters  and  Watercourses— Irrigation  District— Petition  for  Organi- 
zation. 

4.  A  petition  for  the  organization  of  an  irrigation  district,  stat- 
ing that  the  petitioners  being  desirous  of  forming  irrigation  dis- 
trict embracing  land  thereinafter  designated  within  boundaries 
thereinafter  described  to  utilize  the  waters  of  a  river  for  the  pur- 
pose of  irrigation,  thereby  petitioned,  etc.,  showed  by  reasonable 
intendment  that  toe  lands  in  the  proposed  district  were  susceptible 
of  irrigation  from  such  river  as  a  common  source,  within  Section  6167, 
L.  O.  L.,  as  amended  by  Laws  of  1915,  page  234. 

Statutes — Pleading— Judicial  Kotica. 

5.  Under  Section  729,  subdivision  3,  L.  O.  L.,  requiring  judicial  no- 
tice to  be  taken  of  all  public  and  private  official  acta  of  the  legis- 
lative department  of  the  state,  it  was  not  necessary  for  a  petition 
for  the  organization  of  an  irrrigation  district  to  specify  all  or  any 
of  the  statutes  governing  the  organization  of  such  a  district,  as  the 
court  was  bound  to  take  judicial  notice  of  all  such  acts. 

Waters  and  Watercourses — Organization  of  Irrigation  Districts— Oon- 
clnziyeness  of  Order. 

6.  Under  Section  6168,  L.  O.  L.,  as  amended  by  Laws  of  1915, 
Chapter  189,  page  234,  providing  that  on  the  final  hearing  on  a  petition 
to  organize  an  irrigation  district,  the  court  shall  make  and  enter 
an  order  determining  whether  the  requisite  number  of  owners  of 
land  have  petitioned  for  the  formation  of  the  district,  and  whether 
the  petition  and  notice  of  the  time  of  its  presentation  have  been 
duly  published,  and  that  such  order  shall  be  conclusive  evidence  of 
the  facts  found  by  the  court,  an  order  determining  that  the  requisite 
number  of  owners  had  petitioned  for  the  formation  of  the  district, 
and  that  the  petition  and  notice  had  been  duly  published,  and  that 
a  satisfactory  bond  to  indemnify  the  county  against  the  cost  of  or- 
ganizing the  district  had  been  given,  was  conclusive  that  the  bond 
was  sufficient. 

Judgment — ConcluslveneBS — Special  Proceedings. 

7.  Under  Section  6213,  subdivision  29,  L.  O.  L.,  as  amended  by  Laws 
of  1911,  Chapter  223,  page  378,  providing  that  the  board  of  directors 
of  an  irrigation  district  may  by  petition  commence  proceedings  in 
the  Circuit  Court  for  the  purpose  of  having  a  judicial  examination 
and  judgment  as  to  the  regularity  and  legality  of  its  proceedings 
providing  for  the  issue  and  sale  of  the  bonds  of  the  district,  where 
notice  of  such  a  special  proceeding  was  duly  issued  and  served  as 
prescribed  by  law,  and  no  demurrer,  answer  or  other  pleading  hav- 
ing been  interposed  or  objection  made,  a  decree  was  entered  adjudg- 
ing the  district  duly  organized,  and  adjudging  that  everything  had 
been  done  to  authorize  the  issue  of  bonds  and  that  when  issued  they 
would  be  legal  and  valid  obligations  of  the  district,  and  the  time 
for  appealing  from  such  decree  had  expired  without  any  appeal 
being  taken,  the  decree  was  final  and  res  adjudicata  against  a  prop- 
erty owner  and  all  other  persons  interested  in  or  affected  by  the 
issuance  or  sale  of  such  bonds. 

From  Malheur;  Daltoi^  Biggs,  Judge, 
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In  Banc    Statement  by  Mr.  Justice  Moore. 

This  is  a  suit  by  Vernon  T.  Herrett,  a  resident  and 
owner  in  fee  of  real  property  situate  within  certain 
boundaries  in  Malheur  County,  Oregon,  against  the 
Warmsprings  Irrigation  District,  an  alleged  pretended 
corporation,  George  McLaughlin,  R.  E.  Weant,  J.  H. 
Bussell,  C.  W.  Mallett,  and  Rex  Marquis,  as  its  feigned 
directors,  and  John  Rigby,  and  F.  M.  Vines,  as  its 
simulated  secretary  and  treasurer,  respectively,  to 
have  it  decreed  that  the  proposed  district  is  not  legally 
organized  and  is  without  authority  to  impose  taxes 
upon  real  property  therein,  to  issue  or  sell  the  bonds 
thereof,  or  to  do  any  act  that  may  impose  a  burden 
upon  plaintiflf^s  lands,  and  to  enjoin  the  defendants 
from  further  proceeding  as  a  corporation  and  from 
attempting  to  issue  or  sell  any  bonds.  The  complaint 
sets  forth  those  parts  of  the  proceedings  undertaken 
to  organize  the  district  which  it  is  alleged  rendered 
the  attempted  forming  of  the  corporation  invalid. 

The  answer  denies  the  material  averments  of  the 
complaint,  and  as  a  separate  defense  details  all  the 
proceedings  whereby  it  is  asserted  the  district  was 
organized,  its  officers  were  elected,  and  the  issuance 
of  bonds  in  the  sum  of  $750,000  was  voted.  As  a  fur- 
ther defense  and  in  bar  of  the  maintenance  of  this  suit 
it  is  substantially  alleged  that,  on  September  13, 1916, 
the  defendants,  the  board  of  directors  of  the  corpora- 
tion, filed  in  the  Circuit  Court  of  the  State  of  Oregon 
for  Malheur  County  an  initiatory  pleading  in  order 
to  obtain  a  determination  of  the  regularity  of  the 
organization  of  the  district  and  of  the  validity  of  the 
bonds  so  voted;  that  a  summons  therein  was  duly 
issued  and  legally  served,  requiring  all  interested  per- 
sons to  appear  in  that  court  at  a  time  stated ;  that  no 
demurrer,  answer,  other  pleading,  or  objection  of  any 
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kind  therein  was  ever  made  or  filed;  that  the  court 
considering  the  entire  proceedings,  copies  of  which 
were  made  a  part  of  the  initiatory  pleading,  decreed 
Novemher  6,  1916,  that  the  Warmsprings  Irrigation 
District  had  been  duly  and  regularly  organized  as  a 
corporation,  and  that  the  bonds  so  voted  were  first 
obligations  of  the  district  and  should  be  issued;  and 
that  more  than  60  days  from  the  making  of  the  decree 
having  elapsed  without  an  appeal  having  been  taken 
such  final  determination  has  become  res  adjudicata  as 
to  the  plaintiff  herein  and  to  all  other  interested 
persons. 

The  reply  denied  the  averments  of  new  matter  in 
the  answer,  and  this  cause  having  been  tried  findings 
of  fact  and  conclusions  of  law  were  made  and  filed, 
based  upon  which  the  suit  was  dismissed,  and  the 
plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Hurley  <&  Hurley. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Davis  &  Kest. 

Mr.  Justice  Moore  delivered  the  opinion  of  the 
court. 

It  is  contended  that  the  petition  designed  to  inaugu- 
rate the  proceedings  for  the  organization  of  the 
Warmsprings  Irrigation  District  was  insufiicient  for 
that  purpose,  by  reason  whereof  the  County  Court  of 
Malheur  County,  Oregon,  never  obtained  jurisdiction 
of  the  subject  matter,  and  that  such  being  the  case  an 
error  was  committed  in  dismissing  this  suit,  notwith- 
standing the  statute  declares  that  the  order  of  the 
County  Court  determining  certain  essential  particu- 
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lars  **  shall  be  conclusive' evidence  of  the  facts  found 
by  the  court*'  (Section  6168,  L.  0.  L.,  as  amended  by 
Chapter  189,  Gen.  Laws  Or.  1915),  which  clause  was  in 
force  when  these  proceedings  were  instituted.  The 
enactment,  however,  relating  to  irrigation  districts  has 
been  repealed  and  another  statute  substituted  in  lieu 
thereof  by  Chapter  357,  Gen.  Laws  Or.  1917.  Section 
6167,  L.  0.  L.,  as  amended  by  Chapter  189,  Gen.  Laws 
Or.  1915,  declares : 

''Whenever  fifty,  or  a  majority  of  the  holders  of 
title  to  lands  susceptible  of  irrigation  from  a  common 
source  or  combined  sources  and  by  the  same  system 
or  combined  systems  of  works  desire  to  provide  for  the 
irrigation  of  the  same,  they  may  propose  the  organ- 
ization of  an  irrigation  district  under  the  provisions 
of  this  acf 

Section  6168,  L.  0.  L.,  as  thus  amended  reads  in 
part: 

*'For  the  purpose  of  organizing  an  irrigation  dis- 
trict as  provided  by  this  act  a  petition  signed  by  the 
required  number  of  holders  of  title  to  the  lands  within 
the  boundaries  of  such  proposed  irrigation  district, 
shall  be  presented  to  the  County  Court  of  the  county 
in  which  the  land,  or  the  greatest  portion  thereof,  is 
situated ;  said  petition  shall  set  forth  and  particularly 
describe  the  boundaries  of  the^  proposed  irrigation 
district,  and  shall  state  that  it  is  the  purpose  of  the 
petitioners  to  organize  an  irrigation  district  under  the 
provisions  of  this  act,  and  shall  pray  that  the  same  be 
organized  hereunder. '* 

The  petition  initiating  the  proceedings  to  organize 
the  Warmsprings  Irrigation  District  was  filed  with 
the  county  clerk  of  Malheur  County,  March  2,  1916. 
It  was  addressed  to  the  County  Court  of  that  county 
and  reads  in  part : 

''We,  the  undersigned  citizens  of  the  United  States, 
owners  of  land  within  the  boundaries  as  hereinafter 
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described,  or  who  are  bona  fide  claimants  to  unoccu- 
pied land  under  the  laws  of  the  United  States,  or  of 
the  State  of  Oregon,  all  being  duly  qualified  electors 
under  the  law  of  the  State  of  Oregon  for  organizing 
irrigation  districts,  being  desirous  of  forming  an  irri- 
gation district  embracing  land  hereinafter  designated 
within  boundaries  hereinafter  described  and  set  forth, 
utilizing  the  waters  of  the  Malheur  River  for  the  pur- 
poses of  irrigation,  hereby  petition  your  honorable 
court  as  follows :  That,  under  and  by  virtue  of  the  Irri- 
gation District  Law  of  Oregon,  as  recited  in  Chapter 
7  of  Lord's  Oregon  Laws,  and  as  amended  by  Chap- 
ter 223,  Laws  of  Oregon  for  1911,  and  also  as  amended 
by  Chapters  17  and  197,  Laws  of  Oregon  for  1913, 
and  also  as  amended  by  Chapter  189,  Laws  of  Oregon 
for  1915,  providing  for  the  organization  and  manage- 
ment of  irrigation  districts,  your  honorable  court  do 
proclaim  a  district  as  set  forth  herein,  designating  the 
name  of  said  district  and  dividing  said  district  into 
five  subdistricts  and  defining  the  boundaries  thereof; 
that  your  honorable  court  proceed  with  such  dispatch 
as  may  be  under  said  law  to  call  an  election  for  the 
purposes  above  set  forth  and  do  all  things  necessary 
under  said  law  for  the  formation  of  said  district,  des- 
ignating the  time  and  places  for  voting  at  said  elec- 
tion, and  that  the  boundaries  and  description  of  land 
under  said  district  shall  be  as  follows,  to  wif 

— giving  the  courses  and  distances  of  the  proposed 
district  from  and  to  the  beginning  point.  There  was 
excepted  from  the  described  area,  however,  the  land 
included  within  the  boundaries  of  the  municipality  of 
Vale,  as  recorded  in  the  office  of  the  County  Clerk  of 
Malheur  County,  together  with  other  specified  lands. 
The  names  of  82  persons  were  subscribed  to  the  peti- 
tion. There  was  also  filed  on  March  2,  1916,  a  bond 
in  the  sum  of  $500,  in  which  Malheur  County  was  des- 
ignated as  the  obligee  and  it  was  conditioned  that  if 
the  14  obligors  whose  names  were  subscribed  thereto 
should  well  and  truly  pay  all  costs  that  might  be  in- 
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curred  by  the  county  in  case  the  organization  of  the 
district  was  not  consummated,  the  obligation  was  to 
be  void,  or  otherwise  to  be  in  full  force  and  effect, 
which  undertaking  was  duly  approved.  Under  the 
caption  in  bold-face  type,  '*To  be  presented  to  the 
County  Court  of  Malheur  County  on  the  5th  day  of 
April,  1916,^'  the  entire  petition  was  published  in  the 
"Malheur  Enterprise,*'  a  weekly  newspaper  printed 
and  published  in  that  county,  once  each  week  for  more 
than  four  successive  weeks  prior  to  the  time  so  speci- 
fied at  which  the  petition  was  to  be  presented,  com- 
mencing with  the  issue  of  March  4,  1916,  and  ending 
with  that  of  April  1st  of  that  year,  proof  of  which  was 
duly  made  by  the  aflSdavit  of  the  foreman  of  the  pub- 
lisher of  that  paper  and  filed  April  5,  1916.  The  peti- 
tion, the  aflSdavit  of  the  foreman  of  the  printer  at- 
tached to  a  copy  thereof,  and  the  undertaking  referred 
to  were  presented  April  5,  1916,  to  the  County  Court, 
which  by  order  duly  made  and  entered  appointed  the 
15th  of  that  month  at  the  courthouse  in  Vale  as  the 
time  and  place  when  and  where  should  be  heard  any 
protests  against  and  arguments  in  favor  of  organ- 
izing the  proposed  district,  and  all  persons  interested 
therein  were  notified  by  such  order  to  be  present  at 
the  time  so  designated.  The  court  convened  at  the 
time  and  place  specified  and  made  and  entered  in  its 
journal  an  order  as  follows : 

"In  the  matter  of  organizing  an  irrigation  district: 
The  County  Court  of  Malheur  County  having  set  April 
15,  A.  D.  1916,  for  the  purpose  of  hearing  argument, 
suggestion,  protest,  and  petitions  regarding  the  organ- 
ization of  an  irrigation  district  utilizing  the  waters  of 
the  Malheur  River,  after  listening  to  a  large  number 
of  owners  and  bona  fide  claimants  of  government  land, 
whose  acreage  can  be  watered  from  said  proposed 
system  and  which  is  within  the  boundaries  of  said  pro- 
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posed  district,  having  carefully  investigated  and  con- 
sidered and  having  ascertained  that  in  accordance 
with  the  laws  of  Oregon  made  and  provided  for  the 
organization  of  irrigation  districts.  The  petition  pre- 
sented on  April  5  contained  the  requisite  number  of 
signers  owning  land  under  said  proposed  district,  and 
that  said  land  can  be  irrigated  by  said  water ;  that  said 
petition  had  been  published  for  four  consecutive  weeks 
prior  to  such  presentment;  that  said  petition  upon 
presentment  was  accompanied  with  a  satisfactory  bond 
for  five  hundred  dollars,  indemnifying  Malheur  County 
against  loss  in  conducting  said  election.  Now,  there- 
fore, the  County  Court  of  Malheur  County,  proclaims, 
ordains,  and  orders :  The  name  of  the  proposed  irriga- 
tion district  shall  be,  *The  Warmsprings  Irrigation 
District. '  Said  district  shall  be  divided  into  five  sub- 
divisions as  follows" — giving  the  boundaries  of  each. 

It  was  further  ordered  that  an  election  should  be 
held  in  the  entire  territory  described  May  27,  1916,  to 
determine  whether  or  not  the  district  should  be  organ- 
ized, at  which  election  one  director  should  be  chosen 
in  each  of  the  five  subdivisions  and  a  treasurer  for  the 
district  at  large.  The  county  clerk  was  ordered  to 
prepare  ballots  and  to  secure  stationery  for  such  elec- 
tion, notice  of  which  and  of  the  boundaries  so  speci- 
fied should  be  published  in  the  ''Malheur  Enterprise '* 
for  four  consecutive  weeks,  being  in  the  issues  of  that 
newspaper  beginning  April  22,  1916,  and  ending  with 
the  publication  of  May  20th  following.  Judges  and 
clerks  of  the  election  were  appointed  for  each  subdivi- 
sion and  duly  notified  of  their  selection.  The  county 
clerk  caused  to  be  posted  in  the  several  subdivisions 
of  the  district  notices  of  the  election,  having  written 
thereon  the  number  of  the  subdivision  for  which  each 
was  designed  and  the  polling  place  therein.  Notice 
of  the  election  was  also  published  for  the  time  de- 
manded in  the  newspaper  designated  and  proof  thereof 
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was  made  by  the  affidavit  of  the  printer.  By  nomr- 
nating  petitions  T.  W.  Hadley  was  designated  as  the 
candidate  for  treasurer  of  the  district  at  large,  George 
McLaughlin  as  director  for  subdivision  No.  1,  R.  E. 
Weant  for  No.  2,  James  Harvey  for  No.  3,  C.  W.  Mal- 
lett  for  No.  4,  and  A.  W.  Trow  for  No.  5,  to  be  voted 
for  at  the  election.  Official  ballots  were  printed  and 
delivered  to  the  judges  and  clerks  of  the  election  in 
the  several  subdivisions.  These  ballots  contained  the 
information  that  an  election  was  to  be  held  in  the  pro- 
posed district  Saturday,  May  27,  1916,  and  the  direc- 
tion, '^Mark  a  cross  (X)  between  the  number  and  the 
name  of  candidate  or  measure  voted  for.'*  After  the 
command  "Vote  for  one'*  appeared  the  numeral  12 
and  the  name  of  the  person  nominated  for  director  for 
a  particular  subdivision,  and  also  the  numeral  14  and 
the  name  of  the  nominee  for  treasurer  at  large.  Be- 
low each  name  was  a  line  making  a  blank  space  in 
which  might  have  been  written  the  name  of  some  other 
candidate  for  each  of  these  offices.  The  following  in- 
quiry and  order  were  also  printed  upon  the  ballot: 
' '  Shall  the  Warmsprings  Irrigation  District  be  organ- 
ized? Vote  yes  or  no.*'  Blank  spaces  were  respect- 
ively marked  ''300  yes''  and  '*301  no.''  A  sufficient 
number  of  official  and  colored  sample  ballots  were  fur- 
nished for  the  use  of  all  electors  in  each  subdivision. 

The  election  was  held  in  the  several  subdivisions  at 
the  time  appointed,  and  the  returns  thereof  having 
been  made  and  duly  canvassed  it  was  found  that  each 
person  so  nominated  had  been  elected,  and  that  the 
total  vote  in  tJie  district  was  84  in  favor  of  organiza- 
tion and  11  against  it.  Based  upon  such  report  and 
the  investigation  thereof  the  County  Court  on  May  29, 
1916,  by  an  order  duly  made,  declared  that  the  persons 
60  nominated  were  severally  elected  and  proclaimed 
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that  the  Warmsprings  Irrigation  District  was  duly 
and  legally  created,  redescribing  the  boundaries 
thereof  and  the  exemption  of  certain  lands  therefrom 
as  hereinbefore  stated.  The  county  clerk  was  also 
commanded  to  notify  the  persons  so  elected  and  to  en- 
ter the  entire  order  in  the  proper  records  of  the 
county.  The  directors  and  treasurer  so  selected  sev- 
erally qualified,  and  each  gave  the  required  bond  for 
the  faithful  performance  of  his  duties,  which  under- 
takings were  duly  approved.  The  board  of  directors 
of  the  district  met  pursuant  to  notice  June  7,  1916, 
and  organized  by  electing  James  Harvey  as  president 
and  by  resolution  duly  appointed  John  Rigby  as  secre- 
tary. At  a  special  meeting  of  the  board  of  directors 
of  the  Warmsprings  Irrigation  District,  held  July  18, 
1916,  pursuant  to  notice  which  was  mailed  to  and  re- 
ceived by  each  number,  only  four  of  whom  attended, 
it  was  regularly  proposed  that  the  district  issue  and 
dispose  of  gold  bonds  in  the  sum  of  $750,000,  bearing 
6  per  cent  interest  per  annum,  payable  semi-annually, 
specifying  the  denomination  of  the  several  bonds  to  be 
put  forth  and  the  length  of  time  each  should  run.  For 
the  purpose  of  securing  authority  to  issue  such  muni- 
cipal obligations  the  board  of  directors  duly  ordered 
that  an  election  should  be  held  in  the  district  on  Tues- 
day, August  15,  1916,  and  the  secretary  was  directed 
to  prepare  notices  thereof.  Polling  places  were  des- 
ignated and  judges  and  clerks  of  such  election  were 
appointed.  The  notice  calling  a  special  election  to  be 
held  in  the  several  subdivisions  at  the  time  designated, 
to  determine  by  vote  of  the  electors  whether  or  not  the 
proposed  bonds  should  be  issued,  and  containing  much 
information  in  relation  to  the  irrigation  of  lands  in 
the  district  and  other  matters,  was  published  in  the 
*' Malheur  Enterprise,'*  as  appears  by  the  affidavit 


Nov.  1917.]     Herrbtt  v.  Wabmspbings  Irb.  Dist.  353 

of  the  foreman  of  the  printer  of  that  newspaper  in 
four  issues  thereof,  commencing  with  that  of  July  22, 
1916,  and  ending  with  that  of  the  12th  of  the  next 
month.  It  also  appears  by  the  affidavit  of  the  secre- 
tary of  the  corporation,  that  on  or  before  July  22, 
1916,  he  caused  to  be  posted  three  copies  of  such  no- 
tice in  public  places  in  each  of  the  five  subdivisions, 
and  also  a  copy  at  the  place  of  meeting  of  the  board 
of  directors  at  Vale  in  that  county.  Ballots  were 
printed  for  each  subdivision,  stating  when  and  for 
what  purpose  the  election  would  be  held,  directing 
the  electors  how  to  vote,  and  containing  the  words, 
'* Bonds,  yes,'*  and  in  a  space  below,  '* Bonds,  no.'* 

The  election  was  held  in  the  several  subdivisions 
at  the  time  appointed,  and,  as  appears  by  a  canvass 
made  by  the  board  August  21,  1916,  a  total  vote  of  86 
was  cast  in  favor  of  issuing  bonds  and  23  against  the 
proposition.  Within  30  days  from  the  time  such  elec- 
tion was  held  the  board  of  directors  of  the  Warm- 
springs  Irrigation  District,  invoking  the  benefits 
afforded  by  Section  6213,  of  subdivision  29,  L.  0.  L., 
as  amended  by  Chapter  223,  Laws  Or.  1911,  com- 
menced a  special  proceeding  in  the  Circuit  Court  of 
the  State  of  Oregon  for  Malheur  County,  for  the  pur- 
pose of  obtaining  a  judicial  examination  and  deter- 
mination as  to  the  regularity  and  legality  of  the  pro- 
ceedings of  such  board,  providing  for,  and  authorizing 
the  issue  and  sale  of  the  bonds  of  such  district  as  voted 
by  the  electors  thereof.  That  court  on  September  13, 
1916,  by  an  order  duly  made  and  entered,  directed 
that  such  proceedings  should  be  heard  at  the  court- 
house at  Vale,  on  October  24th  of  that  year,  at  9 
o'clock  A.  M.,  or  as  soon  thereafter  as  counsel  could 
be  heard,  and  commanded  that  notice  thereof  should 
be  given  by  publication  in  the  ** Malheur  Enterprise,*' 
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and  that  on  the  day  so  appointed  or  at  any  time  prior 
thereto,  any  person  interested  in  the  proceedings 
might  appear,  demur,  answer,  or  otherwise  plead 
therein.  Notice  in  the  nature  of  a  summons,  running 
in  the  name  of  the  State  of  Oregon,  was  issued  by 
counsel  for  the  petitioners,  addressed  to  the  Warm- 
springs  Irrigation  District,  a  corporation,  and  to 
all  freeholders,  legal  voters,  and  asses.ifjoent-payers 
therein,  informing  them  of  the  commencement  of  such 
special  proceedings  and  of  the  purpose  thereof,  noti- 
fying them  of  the  order  for  service  by  publication  and 
of  the  time  thereof,  and  requiring  them  to  appear  at 
the  place  designated  on  or  prior  to  the  expiration  of 
the  time  so  limited  to  demur,  answer,  or  otherwise 
plead  to  the  petition.  This  notice,  as  appears  by  the 
affidavit  of  the  foreman  of  the  printer  of  the  **  Mal- 
heur Enterprise,'^  was  published  in  that  newspaper 
for  four  weekly  insertions,  beginning  with  the  issue 
of  September  16,  1916,  and  ending  with  that  of  the 
7th  of  the  succeeding  month.  At  the  time  so  ap- 
pointed, the  court  being  otherwise  occupied,  the 
hearing  of  the  special  proceeding  was  postponed  to 
October  30,  1916,  and  no  person  having  appeared, 
answered,  demurred,  or  made  any  objection  thereto, 
findings  of  fact  were  made,  the  substance  of  which 
has  been  hereinbefore  detailed,  and  conclusions  of  law 
compatible  therewith ;  and  based  thereon  it  was  decreed 
that  each  and  every  of  the  acts  and  things  neces- 
sary to  the  legal  and  valid  organization  of  the  Warm- 
springs  Irrigation  District  had  been  duly  and  regu- 
larly done  and  performed ;  that  each  and  every  of  the 
acts  and  things  necessary  and  proper  for  the  board 
of  directors  of  the  district  to  do  or  perform  under 
the  provisions  of  law  with  reference  to  the  election 
held  to  authorize  the  issue  of  the  bonds  of  the  district 


Nov.  1917.]     Herrett  v.  Wabmsprings  Ire.  Dist.  355 

had  been  duly  discharged;  that  the  election  and  each 
and  every  act  and  thing  with  reference  thereto  had 
been  duly,  regularly,  and  legally  performed,  and  each 
and  every  act  thereof  had  been  duly  examined  and 
the  same  was  thereby  approved  and  confirmed.  It 
was  further  decreed  that  upon  the  execution,  sale,  and 
delivery  of  the  bonds  in  their  entirety  or  any  part 
thereof,  the  same  should  be  legal  and  valid  first  obli- 
gations of  such  corporation.  No  appeal  was  ever 
taken  from  that  decree,  and  more  than  four  months 
from  the  expiration  of  the  time  limited  therefor  hav- 
ing elapsed,  this  suit,  somewhat  in  the  nature  of  quo 
warranto  proceedings,  was  instituted,  and  terminated 
as  hereinbefore  stated. 

Section  6167,  L.  0.  L.,  as  amended  by  Chapter  189, 
Gen.  Laws  Or.  1915,  provides  that  a  petition  to  organ- 
ize an  irrigation  district  must  be  signed  by  a  requisite 
number  of 

*Hhe  holders  of  title  to  lands  susceptible  of  irrigation 
from  a  common  source.^' 

It  will  also  be  kept  in  mind  that  the  petition  filed 
with  the  county  clerk  of  Malheur  County  March  2, 
1916,  stated  that  the  subscribers  thereto  were 

*' owners  of  land  within  the  boundaries  as  hereinafter 
described,  or  who  are  bona  fide  claimants  to  unoccu- 
pied land  under  the  laws  of  the  United  States  or  of  the 
State  of  Oregon. ' ' 

It  is  argued  by  plain tiflP's  counsel  that  the  failure  to 
state  in  the  petition  that  the  persons  signing  it  ' '  were 
holders  of  title  to  lands,"  etc.,  within  the  proposed 
district,  rendered  such  application  insufficient  to  con- 
fer jurisdiction  of  the  subject  matter  upon  the  County 
Court,  and  that  its  assumption  of  power  to  hear  and 
determine  the  cause  was  unwarranted,  and  its  order 
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was  incapable  of  being  validated  by  the  provisions  of 
the  statute  declaring  that  the  declaration  of  that  tribu- 
nal ^^  shall  be  conclusive  evidence  of  the  facts  found 
by  the  court":  Section  6168,  L.  0.  L.,  as  amended  by 
Chap.  189,  Gen.  Laws  Or.  1915. 

Jurisdiction  of  a  County  Court  over  the  subject 
matter  of  the  organization  of  an  irrigation  district 
was  conferred  by  an  act  of  the  legislative  assembly, 
approved  February  20,  1895,  Laws  Or.  1895,  p.  13. 
That  enactment  proclaims  the  manner  of  invoking  an 
exercise  of  such  power  to  hear  and  determine  the  pro- 
ceedings to  be  by  a  petition  signed  by  fifty,  or  a  major- 
ity of  the  holders  of  title  to  lands  within  the  bound- 
aries of  the  proposed  district,  which  premises  are 
susceptible  to  irrigation  from  a  common  source:  Sec- 
tions 6167,  6168,  L.  0.  L.,  as  amended  by  Chap.  189, 
Gen.  Laws  Or.  1915.  That  part  of  Section  6168, 
L.  0.  L.,  prescribing  the  qualifications  of  persons  who 
are  entitled  to  vote  at  an  election  called  to  determine 
whether  or  not  a  proposed  irrigation  district  shall  be 
organized,  reads: 

*'Any  person,  male,  or  female,  of  the  age  of  twenty- 
one  years  or  over,  whether  a  resident  of  the  district 
or  not,  who  is  a  bona  fide  owner  of  land  situated  in  the 
district,  as  shown  by  the  last  assessment-roll  shall  be 
entitled  to  vote  at  any  election  held  under  the  provi- 
sions of  this  act;  provided,  that  a  bona  fide  claimant 
to  an  uncompleted  title  under  the  public  land  laws  of 
the  United  States  or  of  the  State  of  Oregon  shall  be 
construed  to  be  a  bo7ia  fide  owner  of  lands  witiiin  the 
meaning  of  this  act;  provided,  further,  tliat  the  vote 
of  any  corporation  holding  title  to* land  within  the  dis- 
trict may  be  cast  by  said  corporation  as  a  single  land 
owner  through  any  officer  or  agent  of  said  corporation 
authorized  by  resolution  by  its  board  of  directors.'' 

It  will  thus  be  seen  that  qualified  petitioners  must 
be  the  holders  of  title  to  lands,  while  voters  at  an  elec- 
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tion  called  to  determine  whether  or  not  the  proposed 
irrigation  district  shall  be  organized  as  a  corporation 
may  include  a  much  larger  class  of  persons. 

1.  It  will  be  remembered  that  the  petition  inaugu- 
rating the  proceedings  to  organize  the  proposed  irri- 
gation district  stated  that  it  was  signed  by  both  classes 
of  such  persons,  if  ''a  bona  fide  claimant  to  an  uncom- 
pleted title  under  the  public  land  laws  of  the  United 
States  or  of  the  State  of  Oregon ' '  can  be  denominated 
as  such  claimant  '^to  unoccupied  land''  of  that  class 
as  stated  in  the  petition.  But  however  this  may  be, 
none  but  holders  of  title  to  land  susceptible  to  irriga- 
tion within  the  proposed  district  were  competent 
petitioners. 

2.  The  authority  of  a  court  to  hear  and  determine  a 
cause  depends  upon  the  averments  of  fact  set  forth  in 
the  initiatory  pleading,  invoking  an  exercise  of  juris- 
diction: Eagle  Cliff  Fishing  Co.  v.  McGowan,  70  Or.  1 
(137  Pac.  766).  ^'We,  the  undersigned  *  *  owners 
of  land  within  the  boundaries  hereinafter  described,'' 
as  stated  in  the  petition,  though  not  a  positive  aver- 
ment that  the  signers  were  such  owners,  but  rather  a 
recital  thereof,  was  undoubtedly  sufficient,  in  the  ab- 
sence of  any  objection  thereto,  to  invoke  an  exercise 
of  the  County  Court's  jurisdiction,  if  the  phrase  ^^ own- 
ers of  land"  is  equivalent  to  the  term  the  '^holders 
of  titles  to  lands"  as  provided  by  the  statute.  In  pre- 
scribing the  procedure  to  be  pursued  by  a  County 
Court,  when  a  petition  to  organize  an  irrigation  dis- 
trict is  ultimately  presented  for  consideration,  Sec- 
tion 6168,  L.  0.  L.,  as  amended  by  Chapter  189,  Gen. 
Laws  Or.  1915,  reads  in  part : 

''On  the  final  hearing  the  court  shall  make  and  enter 
an  order  determining  whether  the  requisite  number  of 
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owners  of  the  land  within  such  proposed  district  shall 
have  petitioned  for  the  formation  thereof.'* 

It  will  thus  be  observed  that  the  legislative  assembly 
used  the  term  ^* owners  of  land*'  in  another  provision 
of  the  statute,  which  was  enacted  at  the  same  time  and 
as  a  part  thereof,  as  synonymous  with  the  phrase,  ''the 
holders  of  title  to  lands.'*  These  phrases  having  been 
thus  employed,  it  is  unnecessary  to  refer  to  decisions 
of  courts  of  last  resort  construing  them  in  the  same 
manner.  The  petition,  therefore,  stated  facts  suffi- 
cient to  invoke  an  exercise  of  the  jurisdiction  of  the 
County  Court. 

3.  As  stated  the  petition  was  published  in  five  sepa- 
rate issues  of  a  newspaper  printed  in  Malheur  County, 
according  to  the  proper  proof  thereof.  By  this  means 
the  County  Court  secured  jurisdiction  of  all  persons 
who  might  be  interested  in  the  proposed  irrigation  dis- 
trict, and  having  obtained  jurisdiction  of  the  subject 
matter  by  the  filing  and  presentation  of  a  proper  peti- 
tion on  the  final  hearing  thereof  an  order  was  made  as 
hereinbefore  set  forth. 

4.  It  is  maintained  that  the  petition  was  insufficient 
because  it  did  not  state  that  the  lands  included  in  the 
proposed  district  were  susceptible  to  irrigation  from 
a  common  source,  etc.,  as  specified  in  Section  6167, 
L.  0.  L.,  as  amended  by  Chapter  189,  Gen.  Laws  Or. 
1915.     The  petition  states  that  the  subscribers  thereto 

''being  desirous  of  forming  an  irrigation  district  em- 
bracing land  hereinafter  designated  within  boundaries 
hereinafter  described  and  set  forth,  utilizing  the 
waters  of  the  Malheur  River  for  the  purposes  of  irri- 
gation, hereby  petition,"  etc. 

By  reasonable  intendment  it  is  apparent  that  the 
lands  referred  to  were  susceptible  of  irrigation  from 


Nov.  1917.]     Hbrbett  v,  Warmspmnqs  Irr.  Dist.  859 

the  Malheur  Biver  as  a  common  source,  and  hence  the 
petition  is  suflBcient  in  this  particular. 

5.  It  is  insisted  that  the  petition  was  insuflScient  be- 
cause reference  was  not  made  therein  to  all  the  stat- 
utes governing  the  matter.  The  County  Court  was 
obliged  to  take  judicial  notice  of  all  acts  of  the  legis- 
lative assembly  applicable  to  the  organization  of  irri- 
gation districts  within  an  exercise  of  the  jurisdiction 
of  that  tribunal:  Section  729,  subd.  3,  L.  0.  L.  If, 
therefore,  no  reference  whatever  had  been  made  to 
the  statutes  governing  the  procedure  in  such  cases,  the 
petition  would  have  been  adequate  in  that  respect. 

6.  It  is  argued  that  the  bond  for  the  payment  of  $500, 
which  accompanied  the  petition,  was  insufficient  in 
amount,  and  for  that  reason  the  County  Court  erred 
in  approving  it.  This  question  will  not  be  considered, 
for  the  County  Court,  which  had  secured  jurisdiction 
of  the  subject  matter  and  of  the  persons  who  might  be 
interested  in  or  affected  by  the  organization  of  the 
irrigation  district,  made  at  the  final  hearing,  when 
such  persons  were  afforded  a  day  in  court,  and  caused 
to  be  entered  an  order  as  hereinbefore  set  forth,  de- 
termining that  the  requisite  number  of  owners  of  the 
land  within  such  proposed  district  had  petitioned  for 
the  formation  thereof,  that  the  petition  and  notice 
of  the  time  of  presentation  of  the  same  had  been  duly 
published,  and  that  a  satisfactory  bond  had  been  given 
by  the  petitioners.  Such  order  afforded  as  declared 
by  the  statute  conclusive  evidence  of  the  facts  so  found 
by  the  court:  Section  6168,  L.  0.  L.,  as  amended  by 
Chap.  189,  Gen.  Laws  Or.  1915;  Links  v.  Anderson, 
decided  simultaneously  herewith.  We  conclude,  there- 
fore, that  the  Warmsprings  Irrigation  District  is  a 
legally  organized  corporation,  constituting  a  muni- 
cipal subdivision  of  the  state,  and  that  the  board  of 
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directors,  secretary,  and  treasurer,  the  other  defend- 
ants herein,  are  the  duly  elected  or  appointed  and 
legally  qualified  officers  thereof,  and  as  such  are  com- 
petent to  transact  any  and  all  business  in  which  the 
corporation  may  legally  engage. 

7.  The  remaining  question  to  be  considered  is  the  ef- 
fect of  the  decree  rendered  by  the  Circuit  Court  of  the 
State  of  Oregon  for  Malheur  County  determining  the 
regularity  and  legality  of  the  proceedings  of  the  board 
of  directors  of  the  Warmsprings  Irrigation  District, 
providing  for  and  authorizing  the  issue  and  sale  of 
the  bonds  of  such  district  to  the  amount  of  $750,000, 
in  a  special  proceeding  duly  instituted  for  that  pur- 
pose pursuant  to  the  provisions  of  Section  6213,  sub- 
division 29,  L.  0.  L.,  as  amended  by  Chap.  223,  Gen. 
Laws  Or.  1911.  It  will  be  kept  in  mind  that  notice  of 
that  special  proceeding,  which  is  analogous  to  a  sum- 
mons issued  in  a  suit  to  quiet  title,  was  duly  issued 
and  served  in  the  manner  and  for  the  time  prescribed 
by  law;  that  no  demurrer,  answer,  or  other  pleading 
was  interposed  to  the  petition  filed  therein,  nor  was 
any  objection  made  to  the  granting  of  the  relief  prayed 
for ;  and  that  the  time  for  taking  an  appeal  from  that 
decree  had  expired,  without  exercising  the  right,  be- 
fore this  suit  was  instituted.  Under  the  facts  so 
stated  and  admitted  the  decree  had  become  final  and 
res  adjudicata,  as  alleged  in  the  answer  herein,  against 
the  plaintiff  and  any  and  all  other  persons  who  are  or 
might  be  interested  in  or  affected  by  the  issuance  or 
sale  of  the  bonds  of  the  district  so  voted  to  be  put 
forth:  Neil  v.  Tolman,  12  Or.  289  (7  Pac.  103) ;  Glenn 
V.  Savage,  14  Or.  567  (13  Pac.  442) ;  Hall  v.  Zeller,  17 
Or.  381  {21  Pac.  192) ;  White  v.  Ladd,  41  Or.  324  (68 
Pac.  739,  93  Am.  St.  Rep.  732) ;  Hoover  v.  King,  43  Or. 
281  (72  Pac.  880, 99  Am.  St.  Rep.  754,  65  L.  R.  A.  790)  j 
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Taylor  v.  Taylor,  54  Or.  560  (103  Pac.  524) ;  Weather- 
ford  V.  McKay,  59  Or.  558  (117  Pac.  969) ;  Colgan  v. 
Farmers'  eic.  Bank,  69  Or.  357  (138  Pac.  1070) ;  Patd- 
son  V.  Oregon  Surety  etc.  Co.,  70  Or.  175  (138  Pac. 
838) ;  Crow  v.  Abraham,  ante,  p.  99  (167  Pac.  590). 

It  follows  from  these  considerations  that  the  decree 
rendered  herein  is  affirmed.  Affibmbd. 


Argued  October  30,  reversed  November  13,  1917* 

McLaughlin  v.  head. 

(168  Pac.  914.) 

Szecntora  and  Adminlstraton — ^Payment  of  Debts — Joint  Kotes. 

1.  The  administrator  of  a  deceased  joint  maker  of  a  note  was  not 
liable  and  could  not  be  sued  thereon. 

Umltatlon  of  Actions — ^Tolling  Statute — ^Payment  by  Administrator 
on  Joint  Note. 

2.  Where  one  of  two  joint  makers  of  a  note  died,  his  administrator, 
not  being  liable  on  the  note,  could  not  toll  the  statute  of  limitations 
by  making  a  partial  payment  on  the  note,  since  in  doing  so  he  was 
a  volunteer,  and  would  have  been  liable  to  the  estate  for  the  money 
unlawfully  paid  out. 

[As  to  part  payment  by  executor  or  administrator,  see  note 
in  Ann.  Gas.  ldl2A,  18.] 

From  Gilliam :  David  R.  Pabkeb,  Judge. 

Action  by  Rachel  E.  McLaughlin  against  William 
Head  upon  a  joint  note  signed  by  J.  C.  Lewis  and  the. 
defendant.    A  demurrer  was  interposed  and  being 
overruled  the  defendant  declined  to  further  plead  and 
from  the  resulting  judgment  appealed.    Reversed. 

In  Banc.    Statement  by  Mb.  Chiep  Justice  Mc- 
Bbide. 

This  is  an  action  to  recover  a  balance  due  upon  a 
promissory  note.    The  facts  are  as  follows :  On  Feb- 
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ruary  1, 1908,  J.  0.  Lewis  and  William  Head  executed, 
in  favor  of  the  plaintiif,  their  promissory  note  for 
$400  with  interest  at  8  per  cent  per  annum,  payable 
one  year  after  date.  On  February  1,  1909,  the  inter- 
est was  paid  to  that  date,  and  no  other  payments  were 
made  until  January  25,  1911,  when  the  administrator 
of  the  estate  of  J.  0.  Lewis  paid  the  sum  of  $84.07, 
which  was  duly  indorsed  upon  the  note.  On  January 
29,  1916,  this  action  was  instituted,  and  a  demurrer 
was  interposed  upon  the  grounds:  (1)  That  the  action 
was  barred  by  the  statute  of  limitations;  and  (2)  that 
there  was  a  defect  of  parties  defendant.  The  de- 
murrer being  overruled  the  defendant  declined  to 
plead  further  and  appeals. 

Bevebsed  and  Dismissed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Robert  R.  Butler. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Shanks  £  Horner,  with  an  oral  argument  by 
Mr.  Murray  D.  Shanks. 

Opinion  by  Mr.  Chief  Justice  McBbidb. 

1, 2.  The  note  was  purely  a  joint  one  and  not  joint 
and  several,  and  the  administrator  of  Lewis  was  not 
liable  and  could  not  have  been  sued  thereon :  8  Corpus 
Juris,  851 ;  9  Cyc.  653 ;  6  E.  C.  L.  880 ;  Portland  Trust 
Co.  V.  Havely,  36  Or.  234  (59  Pac.  466,  61  Pac.  346). 
The  administrator  of  Lewis  took  his  estate  absolutely 
unencumbered  by  this  debt,  and  he  could  not  revive  it  or 
in  effect  create  a  new  obligation  by  making  an  unlaw- 
ful payment  upon  an  obligation  from  which  the  estate 
had  been  discharged.  In  this  respect  he  was  a  mere 
volunteer  without  any  interest  in  the  subject  matter 
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and  liable  to  the  estate  for  the  money  unlawfully  paid 
out.  The  estate  not  being  a  joint  debtor  a  payment 
made  by  the  administrator  was  ineffectual  to  toll  the 
statute.  This  is  the  effect  of  the  reasoning  in  the 
leading  case  of  Slater  v.  Lawson,  1  Bam.  &  Adol.  396, 
20  E.  G.  L.  533,  and  in  Hathaway  v.  Haskell,  9  Pick. 
(26  Mass.)  42,  although  both  of  these  cases  go  fur- 
ther and  apply  the  rule  to  notes  which  are  joint  and 
several  as  well  as  to  those  which,  like  the  one  in  suit 
here,  are  strictly  joint.  The  case  of  Sutherlin  v.  Rob- 
erts, 4  Or.  378,  is  cited  as  laying  down  a  contrary  doc- 
trine, but  when  examined  closely  it  does  not  appear 
that  the  particular  question  here  involved  was  dis- 
cussed or  considered.  Roberts  and  his  wife  had  exe- 
cuted a  joint  note  and  a  mortgage  to  secure  the  same. 
Roberts  died  and  two  years  after  the  note  became  due 
his  executors  paid  out  of  the  proceeds  of  a  sale  of  the 
real  property  the  sum  of  $960  upon  the  note.  The 
plaintiff  brought  suit  against  Mrs.  Roberts  to  fore- 
close the  mortgage  against  her  half  of  the  donation 
claim  of  herself  and  her  deceased  husband,  his  sepa- 
rate realty  having  already  been  sold  to  pay  debts  of 
the  estate  and  applied  upon  the  note  above  mentioned. 
Upon  demurrer,  as  appears  from  the  briefs,  it  was 
urged  that  the  payment  by  the  administrator  was  an 
involuntary  payment,  and,  therefore,  did  not  toll  the 
statute.  This  was  the  sole  question  raised  or  dis- 
cussed in  the  opinion,  and  court  and  counsel  seem  to 
have  assumed  that  the  estate  of  a  deceased  joint 
debtor  was  liable  upon  such  joint  obligation  to  the  same 
extent  as  if  it  had  been  sole  or  joint  and  several,  which 
concededly  is  not  the  case  as  to  a  simple  contract  debt. 
[t  will  be  noticed  also  that  in  Sutherlin  v.  Roberts 
there  was  a  mortgage  given  by  the  deceased  which 
bound  the  land  irrespective  of  the  note,  and  that  the 
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debt  evidenced  was  a  charge  upon  the  land  as  well  as 
a  simple  contract  debt  evidenced  by  the  note.  The 
pleader  who  drew  the  complaint  in  that  case  may  have 
had  in  mind  the  proposition  that  while  the  death  of  the 
joint  tenant  may  have  released  his  estate  generally 
from  liability  upon  the  note,  it  could  not  have  the  effect 
to  release  his  realty  from  the  lien  of  the  mortgage  he 
had  placed  upon  it;  and  such  would  seem  to  be  the 
law.    The  court  concludes  its  opinion  by  saying: 

**We  think  any  person  who  could  be  compelled  by 
law  to  pay  the  note  is  competent  to  make  the  payment 
contemplated ' ' 

— ^meaning  thereby  a  payment  sufiBcient  to  toll  the  stat- 
ute of  limitations.  In  the  case  at  bar  the  adminis- 
trator could  not  have  been  compelled  to  pay  the  note. 
A  complaint  against  him  and  this  defendant  would 
have  been  promptly  dismissed  on  demurrer  so  far  as 
the  administrator  was  concerned.  The  payment  made 
by  him  was  incompetent  to  revive  the  debt  against  the 
estate,  and  much  less  so  to  toll  the  statute  as  to  de- 
fendant. In  re  Colket's  Estate,  217  Pa.  St.  643  (66 
Atl.  980),  is  cited  by  plaintiff  as  sustaining  the  propo- 
sition that  the  administrator  of  a  deceased  joint  ob- 
ligor can  be  eventually  made  to  pay  the  share  of  the 
decedent's  joint  obligation;  but  that  case  turned,  not 
upon  the  relation  of  the  deceased  to  the  payee  of  the 
joint  promissory  notes,  but  upon  a  contract  or  under- 
standing between  him  and  his  co-obligee  that  as  be- 
tween themselves  they  would  bear  the  burden  of  pay- 
ment equally,  the  notes  having  been  given  for  the 
mutual  benejfit  of  both.  The  question  of  the  revival 
of  a  dead  obligation  was  not  involved.  The  case  of 
Sheak  v.  Wilbur,  48  Or.  376  (86  Pac.  375, 11  Ann.  Gas. 
58),  is  not  in  point,  for  the  reason  that  the  promis- 
sory note  in  suit  was  not  a  joint  note,  but  a  joint  and 
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several  one,  concerning  which  a  different  mle  applies. 
In  Partlow  v.  Singer,  2  Or.  307,  the  note  in  suit  was 
a  joint  and  several  note,  and  the  payment  was  made 
by  one  of  the  makers  before  the  statute  of  limitations 
had  run  and  by  a  maker  who  was  then  liable  and  who 
could  have  been  sued.  It  was  held  that  such  a  pay- 
ment kept  the  remedy  alive  as  to  all  the  makers.  In 
Scott  V.  Christenson,  49  Or.  223  (89  Pac.  376,  124  Am. 
St.  Bop.  1C41),  the  action  Tvas  upon  a  joint  and  sev- 
eral obligation,  and  a  payment  by  one  of  the  makers 
within  six  years  before  the  bringing  of  the  action  was 
held  to  revive  the  note  as  to  both  makers.  The  pay- 
ment was  made  before  the  statute  of  limitations  had 
run.  It  was  held  that  a  payment  by  one  maker  tolled 
the  statute  as  to  both.  In  the  two  cases  last  men- 
tioned the  notes  are  referred  to  and  termed  ^^ joint'' 
notes,  but  an  inspection  of  the  files  here  shows  that 
both  were  joint  and  several  notes,  and  no  question  as 
to  the  effect  of  a  payment  by  the  executor  of  a  deceased 
joint  maker  arose. 

We,  therefore,  conclude  that  the  question  of  the  eflB- 
cacy  of  such  an  indorsement  to  keep  alive  the  remedy 
as  against  the  surviving  joint  maker  is  still  res  Integra 
in  this  state,  and  that  for  the  reasons  already  given  it 
should  be  resolved  against  the  contention  of  plaintiff. 
To  hold  otherwise  would  be,  in  effect,  to  say  that  a 
payment  which  did  not  revive  the  debt  as  against  the 
party  making  it  would  be  effectual  to  bind  the  comaker 
of  the  note. 

The  judgment  of  the  Circuit  Court  is  reversed,  the 
demurrer  will  be  sustained,  and  the  action  dismissed. 

Bevebsed  and  Dismissed. 
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Argued  October  29,  reversed  and  remanded  November  20,  1917« 

MESSICK  V.  DUBY. 

(168  Pac.  628.) 

Elections — Contests — ^Persons '  Entitled  to  Bring  Contest 

1.  Under  Section  3426,  L.  O.  L.,  authorizing  any  person  wishing  to 
contest  the  election  of  any  person  to  any  county,  district,  township 
or  precinct  office  to  give  notice  in  writing  stating  the  cause  of  con- 
test briefly,  no  election  contest  is  permissible  except  by  persons  claim- 
ing the  office. 

Statutes — Repeals  by  Implication — ^Intent. 

2.  The  intent  of  the  lawmakers  controls  in  determining  whether 
a  former  statute  has  been  repealed  by  a  later  one,  as  well  as  in  con- 
struing the  law. 

Statutes — ^Implied  Repeal  by  Subsequent  Statute  on  Same  Sabject. 

3.  A  later  act  does  not  by  implication  repeal  a  former  act  touch- 
ing the  same  subject  matter,  where  there  is  no  repugnancy  between 
them,  and  both  can  be  sustained  and  enforced,  unless  by  some  other 
means  the  intent  of  the  lawmakers  to  abrogate  the  former  statute 
is  clearly  shown. 

[As  to   repeal    of  statutes  by   implication,   see    notes   in   14 
Am.  Dec.  209;  88  Am.  St.  Rep.  271.] 

Elections — Contests — Statutory  Provisions — Implied  Repeal. 

4.  Section  3426,  L.  O.  L.,  et  seq.,  authorizing  election  contests  by 
persons  claiming  any  county,  district,  township  or  precinct  office, 
was  not  repealed  by  implication  by  the  Corrupt  Practices  Act  (Laws 
1909,  c.  3,  p.   15;  L.  O.  L.,   §3486  et  seq.),  the  title  of  which  re- 

'  cites  that  it  is  "An  act  *  *  to  provide  the  manner  of  conducting 
contests  for  nominations  and  elections  in  certain  cases,"  and  which 
provides  in  Section  3529  that  any  elector  or  any  political  or  munici- 
pal division  of  the  state  may  contest  the  right  of  any  person  to  any 
nomination  or  office  on  the  ground  of  violation  of  that  act,  or  for 
ineligibility  of  the  successful  candidate,  or  on  account  of  illegal  votes, 
or  an  erroneous  or  fraudulent  counting  or  canvass  of  votes  as  the 
act  of  1909  provides  for  the  contest  of  nominations  and  election  of 
offices  not  embraced  in  the  older  law  and  on  different  grounds  and  by 
another  class  of  persons,  and  was  not  intended  as  a  substitute  for 
the  older  law,  though  the  provisions  of  the  two  laws  in  some  re- 
spects overlap. 

From  Baker:  Gustav  Anderson,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Bean. 

This  is  a  special  proceeding  to  contest  an  election 
to  the  office  of  county  judge  of  Baker  County,  Oregon. 
Prior  to  the  election  J.  B.  Messick,  plaintiff  herein, 
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was  the  duly  elected,  qualified,  and  acting  county  judge 
of  that  county.  On  June  4, 1917,  a  special  recall  elec- 
tion was  held  therein  to  recall  that  official  and  elect 
his  successor.  It  is  alleged  that  upon  an  official  can- 
vass of  the  returns  from  various  precincts  of  the 
county  of  the  poll-books  and  tally  sheets  of  the  election 
the  canvassing  board  erroneously  found  that  the  num- 
ber of  votes  cast  in  favor  of  the  recall  of  plaintiff 
and  contestant  for  the  office  above  named  was  2,166, 
and  those  against  his  recall  numbered  2,134,  and  that 
the  defendant  and  contestee  received  2,171  votes  for 
that  office  and  plaintiff  2,075.  Desiring  to  contest  the 
election  of  the  defendant,  William  Duby,  to  that  office, 
on  June  14,  1917,  plaintiff  filed  in  the  Circuit  Court 
of  the  state  of  Oregon  for  Baker  County  his  notice 
of  contest  stating  the  grounds  in  compliance  with  the 
provisions  of  Sections  3426-3430,  L.  0.  L.  The  ser- 
vice of  notice  made  was  in  conformity  with  the  pro- 
visions of  those  sections.  Counsel  for  William  Duby, 
contestee,  appeared  specially  and  moved  the  court  to 
quash  the  attempted  service  of  notice  upon  the  grounds 
that  the  court  was  without  jurisdiction  to  determine 
the  cause,  for  the  reason  that  the  notice  served  upon 
the  defendant  did  not  cite  the  defendant  to  appear  and 
answer  therein  not  less  than  three  nor  more  than 
seven  days  after  the  filing  of  the  petition,  and  in  effect 
that  the  proceedings  had  not  been  conmienced  and 
proceeded  with  in  accordance  with  the  requirements 
of  Sections  3529  et  seq.,  L.  0.  L.,  which  constitute  a 
part  of  the  Corrupt  Practices  Act,  contained  in  Laws 
1909,  pp.  15-30.  The  trial  court  being  of  the  opinion 
that  Sections  3426-3430,  L.  0.  L.,  had  been  repealed  by 
implication  upon  the  passage  of  the  above  act  sus- 
tained the  motion  and  entered   judgment  dismissing 
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plaintiflf's    proceeding,    from    which    judgment    he 
appeals.  Bevebsed  and  Bbhanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  L,  Rcmd,  Mr.  William  H.  Packwood,  Jr.,  and 
Mr.  C.  T.  Godwin,  with  an  oral  argument  by  Mr.  Rand. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Clifford  &  Correll  and  Messrs.  Smith  &  Smith, 
with  oral  arguments  by  Mr.  Morton  D.  Clifford  and 
Mr.  William  Smith. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  only  question  for  determination  in  this  case 
is  whether  or  not  Sections  3426-3430,  were  repealed 
by  implication  by  the  enactment  of  the  Corrupt  Prac- 
tices Act  in  1909.  It  is  the  contention  of  counsel  for 
contestee  that  the  old  statute,  Chapter  7,  Title  XXVII, 
has  been  superseded  entirely  by  that  act  and  that  this 
election  contest  should  have  been  begun  and  proceeded 
with  under  the  later  law. 

1.  Section  3426,  L.  0.  L.,  provides : 

''Any  person  wishing  to  contest  the  election  of  any 
person  to  any  county,  district,  township,  or  precinct 
office,  may  give  notice  in  writing  to  the  person  whose 
election  he  intends  to  contest  that  his  election  will  be 
contested,  stating  the  cause  of  such  contest  briefly, 
within  thirty  days  from  the  time  said  person  shall 
claim  to  have  been  elected. '  * 

Under  this  section  no  election  contest  is  permissible 
except  by  persons  claiming  the  office :  Marsden  v.  Ear- 
locker,  48  Or.  90  (85  Pac.  328,  120  Am.  St.  Eep.  786), 

The  title  of  the  Corrupt  Practices  Act  is  as  follows : 

*'To  propose  by  initiative  petition  a  law  to  limit 
candidates'  election  expenses;  to  define,  prevent  and 
punish  corrupt  and  illegal  practices  in  nominations 
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and  elections ;  to  secure  and  protect  the  purity  of  the 
ballot;  to  amend  section  2775  of  Bellinger  and  Cot- 
ton's Annotated  Codes  and  Statutes  of  Oregon;  to 
provide  for  furnishing  information  to  the  electors  and 
to  provide  the  manner  of  conducting  contests  for 
nominations  and  elections  in  certain  cases":  Laws 
Oregon,  1909,  p.  15. 

This  act  is  embraced  in  Sections  3486  to  3539, 
L.  0.  L.,  inclusive.  Section  3529,  L.  0.  L.,  is  as  fol- 
lows: 

'*Any  elector  of  the  state,  or  of  any  political  or  mu- 
nicipal division  thereof,  may  contest  the  right  of  any 
person  to  any  nomination  or  office  for  which  such 
elector  has  the  right  to  vote,  for  any  of  the  following 
causes:  1.  On  the  ground  of  deliberate,  serious  and 
material  violation  of  any  of  the  provisions  of  this  act, 
or  of  any  other  provisions  of  the  law  relating  to 
nominations  or  elections.  2.  When  the  person  whose 
right  was  contested  was  not,  at  the  time  of  the  elec- 
tion, eligible  to  such  office.  3.  On  account  of  illegal 
votes,  or  an  erroneous  or  fraudulent  count  or  canvass 
of  votes." 

Many  of  the  general  provisions  of  the  act  of  1909 
are  set  forth  at  length  in  lAvesley  v.  Landon,  69  Or. 
275,  280  (138  Pac.  853),  and  need  not  be  detailed  here. 

2-4.  In  the  determination  of  the  question  of  whether 
or  not  a  former  statute  has  been  repealed  by  a  later 
one,  the  intention  of  the  lawmakers  controls  the  courts, 
the  same  as  in  the  construction  of  a  law.  It  is  a  uni- 
versal rule  that  a  later  act  does  not  by  implication  re- 
peal a  former,  touching  the  same  subject  matter,  where 
there  is  no  repugnancy  between  them  and  both  can  be 
sustained  and  enforced.  Repeals  by  implication  are 
not  favorites  of  the  law  and  if  it  is  not  perfectly  mani- 
fest, either  by  repugnancy  which  cannot  be  reconciled, 
or  by  some  other  means  clearly  showing  the  intent  of 
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the  lawmakers  to  abrogate  the  former  statute,  both 
must  be  held  to  be  operative :  State  v.  Benjamin,  2  Or. 
125, 126;  Strickland  v.  Geide,  31  Or.  373  (49  Pac.  982) ; 
Cunningham  v.  Klamath  Lake  R.  Co.,  54  Or.  13,  20 
(101  Pac.  213,  1099) ;  Booth's  Will,  40  Or.  154,  156 
(61  Pac.  1135,  66  Pac.  710) ;  Sandys  v.  Williams,  46 
Or.  327,  331  (80  Pac.  642) ;  Pacific  Elevator  Co.  v.  Port- 
land, 65  Or.  349,  387  (133  Pac.  72,  46  L.  B.  A.  (N.  S.) 
363) ;  Du  Bois  Lumber  Co.  v.  Clatsop  County,  74  Or. 
409  (145  Pac.  653).  The  enactment  of  the  Corrupt 
Practices  Act  by  the  people  of  the  state  does  not  indi- 
cate that  it  was  the  intention  to  supplant  or  repeal  the 
former  statute  relative  to  the  contest  of  an  election 
to  a  county,  district,  or  precinct  office.  We  find  no 
repugnancy  between  the  two  statutes.  They  are  not 
inconsistent.  Both  can  be  harmoniously  enforced. 
As  we  have  heretofore  said  in  effect:  The  later  act 
covers  a  wide  field  and  makes  various  provisions  re- 
lating to  '*the  manner  of  conducting  contests  for 
nominations  and  elections  in  certain  cases.**  But  we 
think  it  does  not  contain  all  the  provisions  for  such 
a  proceeding.  The  older  law,  Section  3430,  L.  0.  L., 
contains  a  plain  command  that  the  same  shall  not  be 
construed  so  as  to  impair  the  right  to  contest  any  elec- 
tion in  the  manner  otherwise  provided  by  law.  While 
the  later  statute  does  not  provide  for  an  appeal  from 
the  judgment  of  the  Circuit  Court  it  in  no  way  dis- 
plays an  intention  to  take  away  the  right  of  appeal 
conferred  by  the  old  act:  See  Livesley  v.  Landon,  69 
Or.  275,  280  (138  Pac.  853) ;  Tazwell  v.  Davis,  64  Or. 
325,  330  (130  Pac.  400).  Neither  does  the  Corrupt 
Practices  Act  purport  to  take  away  the  right  of  one 
claiming  the  office  to  contest  the  election  of  another 
person  to  any  county,  district,  or  precinct  office  under 
the  former  law  without  giving  a  bond  for  costs.    The 
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act  of  1909  provides  for  the  contest  of  nominations 
and  elections  of  oflSces  not  embraced  in  the  older  law 
and  on  different  grounds  and  by  another  class  of  per- 
sons. Its  obvious  purpose  as  its  title  indicates  was  to 
build  a  new  structure  of  the  later  law  relating  to  nomi- 
nations and  elections  without  impairing  the  old  law 
involved  herein.  While  two  sections  of  the  act  are 
referred  to  in  the  old  statute,  one  of  which  is  amended, 
no  reference  is  made  to  Sections  3426-3430,  L.  0.  L. 
Although  the  language  of  Section  3529,  subdivision  3, 
L.  0.  L.,  may  overlap  or  cover  the  same  ground  as  the 
former  statute,  yet  this  alone  is  not  enough  to  repeal 
the  older  act  by  implication. 
It  is  stated  in  36  Cyc,  p.  1073,  as  follows : 

**  Where  two  legislative  acts  are  repugnant  to,  or  in 
conflict  with,  each  other,  the  one  last  passed,  being 
the  latest  expression  of  the  legislative  will,  must  gov- 
ern, although  it  contains  no  repealing  clause.  But 
it  is  not  sufficient  to  establish  such  repeal  that  the 
subsequent  law  covers  some,  or  even  all,  of  the  cases 
provided  for  by  the  prior  statute,  since  it  may  be 
merely  affirmative,  or  cumulative,  or  auxiliary.  Be- 
tween the  two  acts  there  must  be  plain,  unavoidable, 
and  irreconcilable  repugnancy,  and  even  then  the  old 
law  is  repealed  by  implication  only  pro  tanto,  to  the 
extent  of  the  repugnancy.  If  both  acts  can,  by  any 
reasonable  construction,  be  construed  together,  both 
will  be  sustained.  Two  statutes  are  not  repugnant  to 
each  other  unless  they  relate  to  the  same  subject. 
Furthermore  it  is  necessary  to  the  implication  of  a 
repeal  that  the  objects  of  the  two  statutes  be  the  same. 
If  they  are  not,  both  statutes  will  stand,  although  they 
may  refer  to  the  same  subject." 

It  is  manifest  that  the  Corrupt  Practices  Act  was 
intended  to  prohibit  indulgence  of  any  corrupt  act 
connected  with  the  nomination  or  election  of  public 
officers,  of  the  state  and  to  punish  the  offender  by  de- 
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priving  him  of  the  right  to  hold  oflSce  during  his  term, 
and  giving  to  an  elector  the  right  to  commence  pro- 
ceedings to  oust  the  incumbent  from  any  public  office. 
A  proceeding  brought  for  that  purpose  under  the  later 
act  by  a  person  not  claiming  the  office  naturally  should  I 

be  safeguarded  against  unnecessary  and  unreasonable 
attacks  made  upon  a  public  official.  For  this  reason 
the  later  act  contains  many  provisions  not  found  in 
the  old  law  such  as  requiring  the  contestant  to  give 
a  bond  for  costs,  attorney's  fees,  etc.,  incurred  by  the 
contestee.  When  the  two  laws  are  carefully  read  to- 
gether it  is  apparent  that  the  later  act  was  not  in- 
tended as  a  substitute  for  the  former.  In  so  far  as 
the  two  have  any  relation  to  the  subject  of  contests 
the  later  statute  appears  to  be  auxiliary  to  the  prior 
act.  If  a  remedy  is  provided  by  the  later  law,  then 
the  remedies  of  the  two  are  cumulative,  instead  of  that 
afforded  by  the  later  being  a  substitute  for  that  estab- 
lished by  the  former.  Where  a  new  remedy  or  mode 
of  procedure  is  authorized,  without  an  express  repeal 
of  a  former  one  relating  to  the  same  matter,  and  the 
new  remedy  is  not  inconsistent  with  the  former  one, 
the  later  act  will  be  regarded  as  creating  a  concurrent 
remedy,  and  not  as  abrogating  the  former  mode  of 
procedure :  36  Cyc,  p.  1077,  note ;  Reynolds  v.  Hanra- 
han,  100  Mass.  313;  Arzonico  v.  West  Netv  York  Bd. 
of  Education,  75  N.  J.  L.  21  (69  Atl.  450) ;  Jessee  v. 
De  Shong  (Tex.  Civ.),  105  S.  W.  1011;  Wood  v.  United 
States,  16  Pet.  (U.  S.)  342  (10  L.  Ed.  987) ;  Great 
Northern  Ry.  Co.  v.  United  States,  155  Fed.  945  (84 
C.  C.  A.  93,  affirmed  in  208  U.  S.  452,  52  L.  Ed.  567, 
28  Sup.  Ct.  Rep.  313);  State  v.  Archibald,  43  Minn. 
328(45N.W.606). 

Many  elements  are  contained  in  one  which  are  en- 
tirely omitted  from  the  other.    The  old  law  provides 
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for  an  inexpensive,  expeditious  manner  of  contesting 
the  election  of  a  minor  office;  while  the  later  statute 
provides  a  more  cumbersome  method  of  procedure. 
In  36  Cyc,  p.  1078,  the  author  there  says : 

**But  in  order  to  effect  such  repeal  by  implication 
it  must  appear  that  the  subsequent  statute  covered  the 
whole  subject  matter  of  the  former  one,  and  was  in- 
tended as  a  substitute  for  it.  If  the  later  statute  does 
not  cover  the  entire  field  of  the  first  and  fails  to  em- 
brace within  its  terms  a  material  portion  of  the  first, 
it  will  not  repeal  so  much  of  the  first  as  is  not  included 
within  its  scope,  but  the  two  will  be  construed  together, 
so  far  as  the  first  still  stands." 

The  importance  of  the  question  involved  reaches  far 
beyond  the  case  in  hand.  We  are  impelled  to  hold 
that  Sections  3426-3430,  L.  0.  L.  are  still  in  force. 
The  question  is  not  entirely  a  new  one.  The  old  act, 
as  it  might  be  said,  has  run  the  gauntlet  upon  three 
occasions :  First,  in  the  codification  of  L.  0.  L.,  by  that 
able  jurist,  Judge  Lord;  second,  in  Tazivell  v.  Davis, 
64  Or.  325  (130  Pac.  400),  a  case  which  was  necessarily 
brought  under  the  Corrupt  Practices  Act,  where  the 
right  of  appeal  was  claimed  under  the  former  act,  and 
where  it  was  not  intimated  by  the  learned  counsel  that 
the  old  law  was  repealed,  but  that  the  right  of  appeal 
was  not  given  under  the  terms  of  the  later  law;  and 
third,  in  Livesley  v.  Landon,  69  Or.  275  (138  Pac.  853), 
written  by  Mr.  Justice  Ramsey,  where  the  same  may 
be  said. 

We  are  not  called  upon  to  consider  the  averments 
in  the  notice  of  contest  as  to  whether  they  are  suffi- 
ciently specific  as  the  time  to  apply  for  amendment 
has  not  passed. 

The  judgment  of  the  lower  court  is  reversed  and  the 
cause  remanded  for  such  further  proceedings  as  may 
be  deemed  proper  not  inconsistent  herewith. 

Bevebsed  and  Remanded. 
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Argned  November  15,  affirmed  November  20,  1917« 

EASTON  V.  QUACKENBUSH. 

(168  Pac.  631.) 

Contracts— Actloiu — ^Pleading — ^Performance  by  Plaintiff. 

1.  Under  Section  88,  L.  O.  L.,  providing  that  in  pleading  tbe 
performance  of  conditions  precedent  in  a  contract,  it  shall  not  be 
necessary  to  state  the  facts  showing  such  performance,  but  that  it 
may  be  stated  generally  that  the  party  duly  performed  all  the  con- 
ditions on  his  part,  and  that  if  such  allegation  be  controverted,  the 
party  pleading  shall  be  bound  to  establish  the  facts  showing  per- 
formance, a  complaint  alleging  the  making  of  a  contract,  that  plain- 
tiff had  fully  performed  it  on  his  part,  and  that  defendant  had  not 
paid  any  of  the  specified  price,  except  a  certain  amount  credited 
thereon,  stated  a  cause  of  action. 

Appeal  and  Error — ^Harmless  Error — ^Variance. 

2.  In  an  action  on  a  contract  to  do  grubbing  in  a  manner  accept- 
able to  defendant,  the  admission  of  evidence  that  defendant's  refusal 
to  accept  the  work  was  arbitrary  and  in  bad  faith,  if  erroneous,  as 
not  within  the  complaint,  was  harmless,  where  the  answer  offered 
to  permit  judgment  to  be  taken  in  a  specified  amount,  thereby  author- 
izing a  recovery  on  the  quantum  meruit. 

Judgment — Offer  of  Judgment — Effect. 

3.  The  court  could  in  no  event  direct  a  verdict  for  defendant 
where,  in  his  answer,  he  offered  to  permit  judgment  in  plaintiff's 
favor  in  an  amount  specified. 

New  Trial — ^Motion — Specification  of  Errors. 

4.  A  motion  for  a  new  trial  for  irregularity  in  the  proceedings 
of  the  jury,  insufficiency  of  the  evidence  to  justify  the  verdict,  and 
that  it  was  against  the  law,  and  for  errors  in  law  occurring  at  the 
trial  and  excepted  to,  was  so  indefinite  that  the  court  was  justified 
in  refusing  to  allow  it. 

Pleading — Cure  by  Subsequent  Pleading^Defects  in  Complaint. 

5.  Where  an  essential  fact  has  been  omitted  from  the  complaint, 
an  issue  as  to  such  fact  made  by  the  answer  and  reply  cures  the 
defect. 

Work  and  Labor — ^Effect  of  Express  Contract. 

6.  If  one  operating  under  a  special  contract  performs  service  for 
another  which  is  of  value  to  the  latter,  recovery  may  be  had  therefor 
on  the  qu€uitum  meruitf  unless  there  has  been  a  willful  abandonment 
of  the  undertaking. 

Pleading— Onre  by  Subsequent  Pleading— Defects  in  Complaint. 

7.  Conceding  that  in  an  action  for  the  value  of  labor  performed 
by  plaintiff  at  defendant's  request,  the  complaint  failed  to  state  a 
cause  of  action  on  quantum  meruit  because  of  its  failure  to  allege 
that  the  work  performed  was  of  any  value  to  defendant,  the  de- 
fect was  cured,  where  the  answer  alleged  a  written  contract  between 
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the  parties,  that  plaintiff  had  failed  to  complete  the  work  in  particu- 
lars therein  specified,  and  that  the  work  performed  was  worth  not 
to  exceed  a  sum  specified  and  offered  to  permit  judgment  for  the 
excess  of  the  sum  so  specified  over  the  amount  already  paid,  and  the 
reply  admitted  the  agreement  as  alleged,  but  denied  the  -remainder 
of  the  allegations  of  the  answer. 

Pleading— Reply— Departure. 

8.  Though  if  the  matter  of  reasonable  value  had  been  suggested 
for  the  first  time  in  the  reply,  this  would  have  been  a  fatal  departure, 
it  was  not  a  departure  where  plaintiff  merely  followed  defendant's 
lead  in  departing  from  the  complaint. 

From  Washington :  Geobgb  R.  Baglby,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnbtt. 

This  is  an  appeal  by  the  defendant  on  what  is  to  him 
an  adverse  margin  of  forty-eight  cents  in  the  amount 
of  the  verdict.  The  plaintiff  alleges  the  making  of 
a  written  contract  between  the  parties  whereby  he  was 
to  do  some  grubbing  for  the  defendant  **the  whole 
work  to  be  done  in  a  thorough  manner,  acceptable  to 
the  said  E.  Quackenbush.  ^ '  The  stipulated  price  was 
$150,  to  be  paid  on  completion  of  the  task.  The  com- 
plaint states  ''that  plaintiff  has  fully  performed  said 
contract  upon  his  part  to  be  kept  and  performed.'' 

Another  cause  of  action  was  for  labor  by  the  plain- 
tiff for  the  defendant  at  the  special  instance  and 
request  of  the  latter. 

The  answer  first  denied  all  the  allegations  of  the 
complaint  without  reserve  and  then  set  forth  the  writ- 
ten contract  as  stated  in  the  complaint,  barring  a  few 
minor  verbal  differences  not  altering  the  effect  of  the 
instrument.     The  pleading  then  states : 

''That  the  plaintiff  entered  upon  the  performance 
of  said  contract,  but  has  failed  to  finish  the  same  as 
and  when  therein  provided,  in  this,  that  he  has  failed 
to  remove  the  roots  and  debris  from  said  ground  and 
to  put  the  same  in  a  condition  ready  for  the  plow  or 
scraper. 
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*'That  the  entire  work  and  services  rendered  by  the 
plaintiff  for  the  defendant  are  not  worth  to  exceed  the 
sum  of  $110 ;  that  defendant  has  paid  the  plaintiff  the 
sum  of  $50  thereon,  and  hereby  offers  to  permit  a  judg- 
ment to  be  entered  against  him  in  the  sum  of  $60  and 
the  accrued  costs  and  disbursements  up  to  this  date/' 

The  reply  admitted  the  agreement  as  stated  accord- 
ing to  its  tenor  in  the  answer,  but  denied  the  re- 
mainder of  that  pleading.  A  day  or  two  before  the 
trial  upon  the  issues  thus  formed,  the  defendant 
served  upon  plaintiff  an  offer  to  allow  judgment  to 
be  taken  against  the  former  upon  all  the  matters  al- 
leged in  the  complaint  for  the  sum  of  $100,  which  was 
refused.  This  offer  was  not  filed  until  after  the  trial. 
The  jury  found  a  verdict  for  the  plaintiff  in  the  sum 
of  $100.48,  upon  which  judgment  was  rendered.  The 
defendant  filed  a  motion  for  a  new  trial  specifying  his 
reasons  in  these  words: 

*'l.  Irregularity  in  the  proceedings  of  the  jury. 

*'2.  Insufficiency  of  the  evidence  to  justify  the  ver- 
dict and  that  it  is  against  the  law. 

**3.  Errors  in  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  defendant. '* 

This  motion  was  overruled.  On  the  appeal  the 
defendant  specifies  the  errors  relied  upon  thus : 

**1.  The  court  erred  in  receiving  any  testimony  to 
support  plaintiff's  first  cause  of  action,  because  said 
complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

'  *  2.  The  court  erred  in  permitting  the  plaintiff  to  tes- 
tify that  the  defendant  arbitrarily  and  in  bad  faith 
refused  to  accept  said  work,  because  said  complaint 
does  not  lay  a  foundation  to  entitle  such  testimony. 

**3.  The  court  erred  in  refusing  to  instruct  a  verdict 
for  the  defendant  as  to  the  first  cause  of  action. 
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**4.  The  court  erred  in  refusing  to  set  aside  the  judg- 
ment and  grant  appellant  a  new  trial. '^ 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Bronaugh  <&  Bronaugh  and  Mr.  Franklin  F. 
Korell,  with  an  oral  argument  by  Mr.  Jerry  E.  Bron- 
augh. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Wesibrook  &  Westhrook,  with  an  oral  argu- 
ment by  Mr.  Henry  8.  Westhrook. 

Mb.  Justicb  Bubkbtt  delivered  the  opinion  of  the 
court. 

1-4.  For  the  first  assignment  of  error  it  is  enough  to 
say  that  the  complaint  does  state  a  cause  of  action 
in  that  it  avers  the  making  of  the  contract;  that  the 
plaintiff  has  fully  performed  the  same  upon  his  part ; 
and  that  the  defendant  has  not  paid  any  of  the  speci- 
fied price  except  a  certain  amount  credited  thereon. 

'*In  pleading  the  performance  of  conditions  prece- 
dent in  a  contract,  it  shall  not  be  necessary  to  state 
the  facts  showing  such  performance,  but  it  may  be 
stated  generally  that  the  party  duly  performed  all  the 
conditions  on  his  part;  and  if  such  allegation  be  con- 
troverted, the  party  pleading  shall  be  bound  to  estab- 
lish on  the  trial  the  facts  showing  such  performance'': 
Section  88,  L.  0.  L. 

Without  reference  to  the  matter  of  proof  the 
declaration  of  the  plaintiff  was  sufficient  as  a  matter 
of  pleading.  In  the  view  we  take  of  this  case  the 
second  specification  amounts  merely  to  harmless  error. 
Under  the  pleadings  as  framed,  the  court  could  not 
in  any  event  direct  a  verdict  for  the  defendant  be- 
cause he  himself  had  tendered  a  judgment  in  favor 
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of  the  adverse  party.  The  motion  for  a  new  trial 
was  so  indefinite  that  the  court  was  justified  in  refus- 
ing to  allow  it. 

5,  6.  Treating  the  case  upon  what  we  deem  the  mer- 
itSy  we  note  first  as  to  the  pleadings  that,  as  stated  in 
Catlin  V.  Jones,  48  Or.  158  (85  Pac.  515),  where  an  es- 
sential fact  has  been  omitted  from  the  complaint  an 
issue  as  to  such  fact  made  by  the  answer  and  reply 
cures  the  defect  in  the  complaint.  The  same  doctrine 
is  taught  in  Treadgold  v.  Waiard,  81  Or.  658  (160  Pac 
803). 

Another  well-settled  principle  is  that  if  one  operat- 
ing under  a  special  contract  performs  service  for 
another  which  is  of  value  to  the  latter,  recovery  may 
be  had  for  the  same  on  the  quantum  meruit,  unless 
there  has  been  a  willful  abandonment  of  the  undertak- 
ing by  the  party  doing  the  work:  Tribou  v.  Strow- 
bridge,  7  Or.  156;  West  v.  McDonald,  64  Or.  203  (127 
Pac.  784, 128  Pac.  818) ;  Wuchter  v.  Fitzgerald,  83  Or. 
672  (163  Pac.  819). 

7, 8.  Conceding,  as  we  must,  that  the  complaint  was 
devoid  of  an  allegation  that  the  labor  performed  was  of 
any  value  to  the  defendant,  yet  it  is  clear  that,  under 
the  authorities  already  cited,  the  answer  supplied  that 
defect  and  invited  investigation  on  that  basis.  The 
plaintiff  accepted  the  issue  thus  tendered  with  the  re- 
sult already  stated.  The  position  now  assumed  by 
the  defendant  would  have  been  apropos  if  he  had  been 
discreet  enough  to  rely  upon  his  denial  of  performance 
and  put  the  plaintiff  upon  his  proof  of  his  allegation 
in  that  respect;  or  if,  in  the  abundance  of  caution  in 
addition  thereto  he  had  merely  pointed  out  wherein 
the  alleged  performance  of  the  contract  was  not  in.  ac- 
cordance with  the  terms  thereof.  It  is  apparent, 
however,  that  the  answer  recognizes  the  labor  of  the 
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plaintiff  as  of  material  value  to  the  defendant,  and, 
accordingly  raises  a  question  on  that  subject.  Now 
at  this  juncture  the  defendant  cannot  complain  of  his 
defeat  in  the  contest  which  he  himself  has  invited. 
Had  the  matter  of  reasonable  value  been  suggested  for 
the  first  time  in  the  reply  it  would  have  been  a  de- 
parture disastrous  to  the  plaintiff.  It  is  not  so,  how- 
ever, when  the  defendant  is  the  first  to  stray  from 
the  course  of  litigation  initiated  in  the  complaint  and 
wander  upon  a  new  path.  In  such  an  instance  the 
plaintiff  is  not  at  fault  if  he  follows  the  defendant's 
lead.  In  short,  while  the  complaint  is  defective  as  one 
declaring  upon  the  quantum  meruit,  yet  that  fault  is 
aided  by  the  answer  in  the  respect  mentioned.  For 
these  reasons  the  judgment  must  be  affirmed. 

Affibmed. 

Mb.  Chief  Justice  McBridb,  Mb.  Justice  Benson 
and  Mb.  Justigb  Habbis  concur. 


Argued  October  30,  rererBed  November  20,  1917. 

STATE  V.  CANCELMO.* 

(168  Pac.  721.) 

Oilminal  Zfaw — Evidence — Intent. 

1.  A  party  formally  accused  of  an  assault  is  competent  to  testify 
in  respect  to  his  intention  as  to  the  perpetration  of  the  overt  act 
with  which  he  is  charged. 

Assault  and  Battery — ^Intention — "Aflsault." 

2.  An  assault  is  an  intentional  attempt  by  one  person  by  force  or 
violence  to  do  an  injury  to  the  person  of  another,  coupled  with  a 
present  ability  to  carry  the  intention  into  effect. 

*For  a  discussion  of  the  question  as  to  whether  pointing  unloaded 
firearm  at  one  constitutes  assault  with  deadly  weapon,  see  notes  in 
15  L.  B.  A.  (N.  a)  1272;  41  L.  B.  A.  (N.  &)  182.  Bepo&teb. 


^ 
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ABsanlt  and  Battery — Orlmlnal  Proseciitloii-— -Instructiona. 

3.  In  a  prosecution  for  assault  with  a  dangerous  weapon,  the  court 
erred  in  omitting  from  the  definition  of  an  assault  the  qualifying 
word  "intentional/*  also  in  refusing  to  give  a  requested  instruction 
containing  such  limiting  word. 

Assault  and  Battery— Criminal  Prosecution — ^Instruction. 

4.  In  a  prosecution  for  an  assault  with  a  deadly  weapon,  the  part 
of  an  instruction  stating  that  no  specific  intent  is  necessary  to  con- 
stitute the  crime  charged  was  proper  under  the  testimony  that  de- 
fendant was  angry  with  a  person  other  than  the  one  actually  shot, 
having  fired  an  automatic  pistol  at  a  retreating  automobile  filled 
with  people. 

Assault  and  Battery — Specific  Intent — Shooting  at  Automobile  Filled 
with  People. 

5.  In  shooting  his  automatic  pistol  at  a  retreating  automobile 
filled  with  people,  one  of  whom  was  hit,  defendant  committed  an 
assault  with  a  dangerous  weapon,  though  he  did  not  have  the  specific 
intent  to  injure  the  particular  person  wounded. 

[As  to  discharge  of  firearm  to  frighten  person  as  assault,  see 
note  in  Ann.  Gas.  1917D,  617.] 

Assault  and  Battery — ^Definition— Employment  of  'TTnlawful." 

6.  The  employment  of  the  word  "unlawful"  is  not  necessary  in 
defining  the  offense  of  assault. 

Assault  and  Battery — Orlmlnal  Prosecution— Inference  of  Intent. 

7.  The  intent  with  which  an  assault  was  committed  may  be  in- 
ferred by  the  jury  from  the  circumstances  attending  the  perpetration 
of  the  overt  act,  notwithstanding  defendant's  testimony  tending  to 
excuse  or  explain  his  conduct  on  the  particular  occasion. 

Assault  and  Battery — Criminal  Prosecution — ^Instructions — Statute. 

8.  In  a  prosecution  for  assault  with  a  deadly  weapon,  the  jury 
should  have  been  told  that  if  they  found  from  the  testimony  that 
defendant  knowingly  fired  a  revolver  toward  a  retreating  automobile 
full  of  people,  they  could  conclude  that  his  act  was  unlawful,  and 
done  with  an  unlawful  intent,  and,  based  upon  such  determination, 
also  could  conclude  that  defendant  intended  the  ordinary  consequences 
of  his  voluntary  act,  instead  of  an  instruction  that  the  law  presumes 
that  an  unlawful  act  was  done  with  an  unlawful  intent,  and  that  the 
law  presumes  that  a  person  intends  the  ordinary  consequences  of  his 
voluntary  act,  presumptions  declared  by  Section  799,  subdivisions  2,  3, 
L.  O.  L. 

From  Malheur :  Dalton  Biggs,  Judge. 

John  J-  Cancelmo  was  indicted,  tried  and  convicted 
of  assault,  being  armed  with  a  dangerous  weapon,  and 
from  the  judgment  imposed  prosecutes  this  appeal. 
Reversed  and  new  trial  ordered. 
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In  Banc.    Statement  by  Mb.  Justice  Moore. 

The  defendant  was  accused  by  an  indictment,  the 
charging  part  of  which  reads : 

**The  said  John  J.  Cancelmo  on  the  11th  day  of 
November,  A.  D.  1916,  in  the  said  County  of  .Malheur 
and  State  of  Oregon,  then  and  there  being  armed  with 
a  dangerous  weapon,  to  wit :  a  pistol  loaded  with  pow- 
der and  ball,  did  then  and  there  unlawfully  and  felo- 
niously assault  one  Edith  Iredale  with  said  dangerous 
weapon,  by  then  and  there  unlawfully  and  feloniously 
shooting  and  wounding  the  said  Edith  Iredale  with 
said  dangerous  weapon,  he  the  said  John  J.  Cancelmo 
being  within  shooting  distance  of  her,  the  said  Edith 
Iredale. ' ' 

A  plea  of  not  guilty  was  interposed,  and  the  defend- 
ant being  tried  was  found  guilty  as  charged,  and  ap- 
peals from  the  resulting  judgment. 

Bevebsed.    New  Tbial  Obdebed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  L.  Rand  and  Messrs.  Davis  d  Kester,  with 
oral  arguments  by  Mr.  Rand  and  Mr.  George  E.  Davis. 

For  the  State  there  was  a  brief  with  oral  arguments 
by  Mr.  Ralph  W.  Swagler,  District  Attorney,  and  Mr. 
George  M.  Brown,  Attorney  General, 

Mb.  Justice  Moobb  delivered  the  opinion  of  the 
court. 

The  testimony  tends  to  show  that  the  defendant  is 
young  and  unmarried,  and  for  some  time  prior  to  the 
alleged  shooting  had  kept  company  with  Miss  Delia 
Clark.  She  had  informed  him  of  a  contemplated  sur- 
prise party  which  was  to  have  been  given  at  Nyssa, 
Oregon,  on  the  evening  of  November  10, 1916,  and  had 
invited  him  to  attend  on  that  occasion.    Her  parents, 
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however,  objected  to  her  selection  of  a  possible  suitor, 
whereupon  the  surprise  party  was  abandoned  and  Miss 
Clark,  accompanied  by  Ralph  Fleming  went  in  his 
automobile  with  others  to  a  dance  at  a  grange  hall 
several  miles  distant. 

After  her  arrival  at  the  hall  the  defendant  called  her 
to  the  phone  and  in  an  angry  tone  of  voice  inquired 
why  she  had  gone  to  the  dance.  For  answer  she  in- 
vited him  to  come  to  the  hall  and  she  would  explain  her 
conduct  in  this  particular.  In  referring  to  her  action 
he  said  over  the  phone,  ''That  is  a  dirty  trick. ^'  The 
defendant  and  his  brother  Jesse,  each  with  an  automo- 
bile and  accompanied  by  young  men  and  women  went 
to  the  grange  hall.  Upon  their  arrival  the  defendant 
censured  Cecil  Caldwell,  who  had  gone  to  the  dance  in 
Fleming's  car,  with  having  misrepresented  the  facts 
about  the  surprise  party. 

The  defendant  and  his  brother,  with  the  persons  who 
had  accompanied  them,  left  the  hall  before  Fleming 
started.  As  Jesse  Cancelmo  was  returning  one  of  the 
tires  of  his  car  was  punctured  and  he  was  obliged  to 
halt  to  repair  the  injury.  The  defendant's  car  follow-i 
ing,  came  to  a  stand  beside  the  automobile  with  the 
punctured  tire,  so  that  there  was  not  suflBcient  room 
on  the  highway  to  admit  the  passage  of  another  car. 
Thereafter  Fleming  coming  up  to  about  ten  or  twenty 
feet  behind  the  standing  cars,  halted  his  automobile, 
whereupon  Jesse  Cancelmo  and  Bert  Miller  who  was 
with  him,  going  back  to  Fleming's  car,  attempted  to 
cut  its  tires  but  did  not  succeed.  Upon  request  the 
defendant's  car  was  moved  forward  a  short  distance 
to  allow  Fleming's  car  to  pass,  and  as  it  was  doing  so 
a  young  woman  who  accompanied  the  defendant,  re- 
ferring to  Mr.  Miller,  another  companion,  laughingly 
said:  ''I  don't  think  Bert  made  a  good  job  cutting  the 
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tire ;  let's  shoot  it.''  Thereupon  the  defendant,  taking 
from  his  overcoat  pocket  a  No.  38  Savage  automatic 
revolver,  which  he  usually  carried,  fired  at  the  retreat- 
ing car  after  it  had  attained  quite  a  momentum,  the 
bullet  so  discharged  penetrating  the  back  of  the  auto- 
mobile and  striking  Edith  Iredale,  who  was  riding  in 
the  back  seat,  and  nearly  passed  through  the  fleshy 
part  of  one  of  her  lower  limbs. 

As  tending  to  show  a  possible  motive  for  the  defend- 
ant's act,  testimony  was  received  to  the  effect  that  Miss 
Clark  who  rode  on  the  front  seat  with  Fleming,  wore 
a  cloak  very  similar  to  that  which  then  enwrapped 
Miss  Iredale,  while  their  hats  were  alike,  being 
trimmed  in  white  fur,  which  apparel  could  not  be  dis- 
tinguished in  the  semi-darkness  caused  by  a  cloud 
which  then  obscured  the  light  of  the  moon. 

The  defendant  alluding  to  the  suggestion  to  shoot 
the  tire,  testified  as  follows:  '^I  just  thought  I  would 
scare  them,  like  I  was  intending  to  shoot;  that  is,  I 
didn't  intend  to  shoot.  I  made  it  look  that  way;  and 
the  gun  went  off  so  quick,  everything  happened  so  sud- 
denly I  was  surprised."  His  theory  of  the  case  at  the 
trial  was  that  the  discharge  of  the  revolver  was  the  re- 
sult of  an  accident  without  any  intention  upon  his  part 
even  to  injure  the  property  of  another.  Based  upon 
this  state  of  the  case,  the  court  said  to  the  jury : 

3.  *'An  assault  has  been  defined  to  be  an  unlawful 
attempt,  coupled  with  the  present  ability  to  do  violence 
to  the  person  of  another.  An  assault  with  a  dangerous 
weapon,  which  is  the  crime  charged  in  this  indictment, 
includes  all  of  the  elements  of  an  assault  as  defined, 
with  the  added  element  that  the  assault  must  have  been 
committed  with  a  dangerous  weapon. 

5.  **No  specific  intent  is  necessary  to  constitute  the 
crime  charged  in  this  indictment,  other  than  such  as 
may  be  embraced  in  the  act  of  making  an  assault  with 
a  dangerous  weapon.     This  simply  embraces  the  inten- 
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tional  and  unlawful  use  of  a  dangerous  weapon,  by 
means  of  which  an  assault  is  committed  with  such 
weapon  upon  the  person  of  another. 

6.  *^I  instruct  you,  gentlemen,  that  the  law  presumes 
that  an  unlawful  act  was  done  with  an  unlawful  intent. 
Also  the  law  presumes  that  a  person  intends  the  ordi- 
nary consequences  of  his  voluntary  act.  Both  of  these 
presumptions  are  disputable  presumptions,  and  may 
be  overcome  by  evidence  which  satisfies  your  minds  to 
the  contrary. 

7.  **  Where  a  i)erson  does  an  act  recklessly,  without 
due  caution  or  circumspection,  without  regard  to  the 
rights  of  others  or  the  consequences  of  his  act,  result- 
ing in  an  injury  to  another  party,  this  would  constitute 
an  assault,  even  though,  he  did  not  intend  directly  to 
do  harm  to  the  party  injured.  Therefore  if  you  find 
in  this  case  that  the  defendant  recklessly,  without  due 
caution  or  circumspection  and  without  regard  to  the 
rights  of  others,  fired  a  shot  which  resulted  in  an  in- 
jury to  Edith  Iredale,  then  this  would  constitute  an 
assault,  even  though  the  shot  was  not  aimed  at  the 
party  injured  and  was  not  fired  with  the  direct  inten- 
tion of  injuring  her  or  anyone  else. '  ^ 

An  exception  was  taken  to  each  of  these  instructions, 
and  also  to  the  court's  refusal  to  charge  the  jury  at 
defendant's  request,  as  follows: 

**I  instruct  you  that  under  the  law  of  this  state  an 
assault  is  an  intentional  attempt  by  one  person  by 
force  or  violence  to  do  an  injury  to  the  person  of  an- 
other, coupled  with  the  present  ability  to  carry  that 
intention  into  effect. 

''To  constitute  an  assault  there  must  be  an  intention 
or  purpose  by  force  or  violence  to  do  an  injury  to  the 
person  of  another,  and  before  you  can  find  the  defend- 
ant guilty  in  this  case,  you  must  first  find  from  the  evi- 
dence that  there  was  an  intention  or  purpose  on  the 
part  of  the  defendant  at  the  time  when  the  gun  was 
discharged  to  injure  or  harm  the  person  of  another; 
and  if  you  find  from  the  evidence  that  at  the  time  the 
gun  was  discharged  the  defendant  did  not  intend  to 


Nov.  1917.]  State  v.  Cancelmo.  385 

shoot  anyone  or  to  do  any  injury  or  harm  to  the  per- 
son of  anyone,  then  you  must  find  the  defendant  not 
guilty/' 

In  State  v.  Selhy,  73  Or.  378, 386  (144  Pac.  657),  Mr. 
Justice  Bamset  in  deciding  that  the  word  ** unlawful" 
was  not  essential  to  a  proper  description  of  the  term 
** assault,''  after  reviewing  the  observations  of  several 
authors  upon  the  subject,  defines  the  offense  as  follows : 

**  An  assault  is  an  intentional  attempt  by  one  person 
by  force  or  violence,  to  do  an  injury  to  the  person  of 
another,  coupled  with  a  present  ability  to  carry  that 
intention  into  effect. ' ' 

In  State  v.  Godfrey,  17  Or.  300,  305  (20  Pac.  625, 
111  Am.  St.  Eep.  830),  Mr.  Justice  Strahan  in  con- 
sidering a  requested  instruction,  which  omitted  the 
limiting  word  ** intentional"  in  an  attempted  defini- 
tion of  the  crime  of  assault,  reviews  many  decisions  of 
the  courts  of  last  resort  and  says : 

**I  think  these  authorities  clearly  show  that  to  con- 
stitute an  assault  there  must  be  an  intentional  attempt 
to  do  injury  to  the  person  of  another  by  violence,  and 
that  such  attempt  must  be  coupled  with  a  present 
ability  to  do  the  injury  attempted." 

To  the  same  effect  see  Stark  v.  Epler,  59  Or.  262,  267 
(117  Pac.  276).    In  2  R.  C.  L.  525,  it  is  said : 

*'An  assault  is  a  demonstration  of  an  unlawful  in- 
tent by  one  person  to  inflict  immediate  injury  on  the 
person  of  another  then  present. ' ' 

At  page  529  of  that  volume,  it  is  observed : 

**In  a  prosecution  for  a  criminal  assault  *  •  it  is 
essential  to  the  maintenance  of  the  proceeding  that  it 
shall  be  made  to  appear  that  the  aggressor  had  the 
present  intention  of  inflicting  personal  injury  on  the 
person  assaulted. ' ' 

86  Or.— 26 
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On  the  following  page  it  is  further  remarked : 

' '  It  must  be  kept  in  mind  that  in  all  cases  it  is  neces- 
sary to  show  that  the  act  resulting  in  the  assault  and 
battery  was  done  intentionally,  and  not  accidently  or 
negligently,  because  if  the  act  was  the  result  of  an 
accident  or  of  negligence,  no  criminal  liability  could 
arise,  and  the  discussion  herein  goes  merely  to  the  in- 
tention with  which  an  act  was  done.'* 

''An  assault,''  says  another  text-writer,  "is  any  at- 
tempt or  offer,  with  force  or  violence,  to  do  a  corporal 
hurt  to  another,  whether  from  malice  or  wantonness, 
with  such  circumstances  as  denote,  at  the  time,  an  in- 
tention to  do  it,  coupled  with  a  present  ability  to  carry 
such  intention  into  effect ' ' :  3  Cyc.  1020. 

1.  A  party  to  a  criminal  action,  who  is  formally  ac- 
cused of  the  commission  of  an  assault,  is  competent  as 
a  witness  to  testify  in  respect  to  his  intention  as  to  the 
perpetration  of  the  overt  act  with  which  he  is  charged : 
2  R.  C.  L.  566;  Underbill  Grim.  Ev.  (2  ed.),  §  354. 

2, 3.  The  word  ** intentional*'  necessarily  qualifies  the 
word  ** attempt"  as  used  by  this  court  in  the  definition 
of  assault:  State  v.  Selhy,  73  Or.  378,  386  (144  Pac. 
657). 

In  giving  the  third  instruction  an  error  was  com- 
mitted in  omitting  such  qualifying  word  from  the 
definition  of  an  assault,  and  also  in  refusing  to  give 
the  requested  instruction  which  contained  that  limiting 
word. 

4, 5.  That  part  of  the  fifth  instruction  which  states 
that  **no  specific  intent  is  necessary  to  constitute  the 
crime  charged  in  this  indictment,"  was  proper  under 
the  testimony  received  at  the  trial  of  this  cause.  From 
a  consideration  of  the  remaining  part  of  that  instruc- 
tion, however,  it  would  seem  that  the  word  **  specific" 
used  to  qualify  the  word  ** intent"  as  first  employed, 
was  not  made  plain  to  the  jury.    In  shooting  a  re- 
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volver  at  a  retreating  automobile  filled  with  people, 
one  of  whom  was  hit  with  a  bullet,  it  is  not  necessary 
to  show  that  the  assailant  intended  to  assault  the  par- 
ticular person  so  shot,  and  under  the  circumstances 
adverted  to,  evidence  of  a  specific  intent  was  unneces- 
sary. 

In  illustrating  this  legal  principle  a  copious  extract 
is  made  from  the  case  of  People  v.  Raher,  92  Mich.  165, 
166  (52  N.  W.  625,  31  Am.  St.  Eep.  575),  where  Mr. 
Justice  Grant,  discussing  this  subject,  says: 

**The  respondent  was  convicted  of  an  assault  with 
intent  to  do  great  bodily  harm,  less  than  murder,  upon 
the  person  of  one  John  Peterson.  Other  persons  be- 
sides Peterson  were  standing  near  when  the  respond- 
ent fired  a  revolver,  wounding  Peterson  in  the  head. 
The  court  was  requested  to  instruct  the  jury  that  they 
must  find  the  specific  intent  to  assault  Peterson.  This 
request  was  refused,  and  the  court  instructed  them 
that,  if  respondent  shot  into  the  crowd  with  the  inten- 
tion to  wound  any  of  them,  he  might  be  convicted,  not- 
withstanding he  had  no  specific  intent  against  Peter- 
son. It  has  been  held  that  where  a  prisoner  fired  a 
gun  in  the  direction  of  a  crowd,  he  was  guilty  of  an 
assault  upon  each:  State  v.  Nash,  86  N.  C.  650  (41  Am. 
Bep.  472) ;  State  v.  Myers,  19  Iowa,  517 ;  Smith  v.  Com- 
monwealth,  100  Pa.  St.  324.  In  Smith's  Case, 
Dears.  Or.  Gas.  559,  the  prisoner  shot  at  A.,  supposing 
him  to  be  B.,  and  intending  to  kill  B.  He  was  held 
properly  convicted  of  assault  with  intent  to  murder." 

In  State  v.  Baker,  20  R.  I.  275  (38  Atl.  653,  78  Am. 
St.  Rep.  863,  866),  it  was  held  that  firing  a  pistol  in  the 
direction  of  another,  within  the  distance  in  which  it 
might  do  execution,  with  the  intention  of  frightening 
him,  or  with  the  intention  of  wounding  him,  were 
equally  assaults.    In  deciding  that  case  it  is  said : 

''Among  the  cases  which  hold  that  it  is  an  assault  to 
point  a  loaded  weapon  at  a  person,  or  to  recklessly  fire 
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a  pistol  in  the  direction  of  another,  see  Morgan  v. 
State,  33  Ala.  413,  414;  United  States  v.  Kierman,  3 
Cranch  C.  C.  435  (Fed.  Cas.  No.  15,529) ;  State  v.  Shep- 
ard,  10  Iowa,  126, 130;  Crow  v.  State,  41  Tex.  468,  471, 
472,  and  Header  v.  Stone,  7  Met.  (Mass.)  147,  151.'^ 

6.  The  fifth  instruction,  though  possibly  cured  by  the 
seventh,  seems  to  emphasize  the  omission  of  the  word 
** intentional' '  which  should  have  been  employed  in- 
stead of  the  word  ''unlawful"  which  was  used  in  the 
third  instruction  to  qualify  the  word  assault.  The  em- 
ployment of  the  word  ''unlawful"  is  not  necessary  in 
defining  that  offense :  State  v.  Selby,  73  Or.  378,  386 
(144  Pac.  657). 

7.  The  intent  with  which  an  assault  is  committed  may 
be  inferred  by  the  jury  from  the  circumstances  attend- 
ing the  perpetration  of  the  overt  act,  notwithstanding 
testimony  given  by  the  accused  tending  to  excuse  or 
explain  his  conduct  on  the  particular  occasion,  but  the 
intentional  attempt  of  the  party  charged  with  the 
offense  to  do  injury  to  the  person  of  another  by  force 
or  violence,  coupled  with  a  present  ability  to  carry  that 
design  into  effect,  is  an  indispensable  ingredient  of  the 
definition  of  an  assault. 

8.  The  presumptions  stated  in  the  sixth  instruction 
are  declared  by  Section  799,  subdivisions  2  and  3, 
L.  O.  L.  These  deductions,  which  the  law  expressly 
directs  to  be  made  from  particular  facts,  are  generally 
applicable,  but  instead  of  asserting  the  first  presump- 
tion so  asserted,  the  jury  should  have  been  told  that  if 
they  found  from  the  testimony  received,  the  defendant 
knowingly  fired  a  revolver  toward  the  retreating  auto- 
mobile, under  the  circumstances  detailed,  they  were 
authorized  to  conclude  that  his  act  was  unlawful  and 
done  with  an  unlawful  intent,  and  based  upon  such 
determination  they  were  also  authorized  to  conclude 
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that  the  defendant  intended  the  ordinary  consequences 
of  his  voluntary  act.  By  this  means  a  presumption  is 
not  based  upon  a  presumption,  but  upon  a  fact  legally 
established.  Any  other  conclusion  might  possibly  lead 
to  very  serious  consequences,  whereby  a  party  could 
be  convicted  of  the  commission  of  an  offense,  the  per- 
petration of  which  he  never  contemplated.  Thus,  two 
intimate  friends  might  be  hunting  in  the  brush  out  of 
season  at  different  places  near  each  other,  and  one 
thinking  he  saw  a  deer  shot  at  it,  which  act  would  be 
unlawful.  What  he  supposed  to  be  a  deer  proved  to 
be  his  companion  whom  he  killed.  The  overt  act  pro- 
ducing the  death,  while  evidencing  great  carelessness, 
was  not  knowingly  performed,  and  hence  the  deduction 
would  not  follow  that  the  person  firing  the  shot  in- 
tended the  ordinary  consequences  of  his  voluntary  act. 
Thus  in  State  v.  Richardson  (Iowa),  162  N.  W.  28 
(L.  E.  A.  1917D,  944),  it  was  held  that  one  striking  an- 
other in  a  highway  with  a  defective  automobile  which 
he  was  driving  in  excess  of  the  statutory  speed  limit, 
without  lights,  in  the  dark  and  storm,  could  not,  under 
the  theory  that  one  intended  the  natural  consequences 
of  his  act,  be  convicted  of  assault  with  intent  to  inflict 
great  bodily  injury,  if  he  did  not  know  of  the  presence 
of  the  injured  person,  or  have  any  intent  to  injure  him. 
An  error  was  also  committed  in  giving  the  sixth  in- 
struction. The  judgment  is  therefore  reversed  and  a 
new  trial  ordered.  Eeversed. 
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BAEBEE  V.  JOHNSON. 

(167  Pac.  800i  1183.) 

ElectlonB— Election  Without  Authority  of  Law. 

1.  An  election  held  without  authority  of  law  is  ineffectual  for  any 
purpose. 

Counties — ^Bemoval  of  County  Seat— Procedure. 

2.  Sections  2877-2885,  L.  O.  L.,  provide  a  manner  for  changing 
county  seats.  Article  IV,  section  1,  of  the  Constitution,  provides  for 
the  initiative  and  referendum  with  reference  to  proposed  laws  or  con- 
stitutional amendments.  Section  la  reserved  the  initiative  and  refer- 
endum to  the  legal  voters  of  every  municipality  and  district  as  to  all 
local,  special  and  municipal  legislation  of  every  character.  Sections 
3470-3485,  L.  O.  L.,  provide  a  procedure  for  the  enforcement  of  Sec- 
tion la.  Jefferson  County  was  created  under  the  authority  of  a  gen- 
eral enabling  act  (Laws  1913,  pp.  21-29).  Section  6  of  the  act  pro- 
vides that  the  County  Court  shall  have  power  to  temporarily  fix  the 
county  seat,  and  that  such  location  shall  remain  the  county  seat  until 
the  first  general  election  thereafter,  when  the  qualified  voters  are  em- 
powered to  select  the  place  of  the  county  seat  in  the  manner  provided 
by  law.  The  necessary  action  to  create  the  county  seat  was  taken 
at  the  general  election  in  1914,  and  immediately  thereafter  the  County 
Court  named  C.  as  the  temporary  county  seat.  On  November  7,  1916, 
the  electors  voted  for  a  removal  of  the  county  seat  complying  with 
requirements  of  Seetions  3470-3485,  L.  O.  L.  Beldy  that  the  people 
of  the  county  were  empowered  to  determine  the  matter  at  the  time 
they  passed  on  it,  and  that  the  county  seat  was  lawfully  changed. 

Counties — ^Fixing  County  Seat — ^"Iiegislatlon.'' 

3.  The  fixing  of  a  county  seat  pursuant  to  Article  IV,  Laws  of 
1913,  pages  21-29,  was  "legislation"  within  Section  la  of  the  Consti- 
tution, reserving  to  the  voters  of  every  municipality  and  district  the 
initiative  and  referendum  as  to  local,  special  and  municipal  legisla- 
tion. 

Counties — Fizing  County  Seat— Notice  of  Election. 

4.  Where  notice  of  an  election  for  the  location  of  a  permanent 
county  seat  was  given  by  mailing  a  pamphlet  to  every  voter  as  re- 
quired by  initiative  measure,  Section  3478,  L.  O.  L.,  the  location  wai 
valid  although  the  notice  of  the  general  election  at  which  the  ques- 
tion was  voted  on  failed  to  notify  the  electors  that  the  question  would 
be  submitted. 

[As  to  notice  of  election  in  respect  to  a  special  measure,  see 
note  in  120  Am.  St.  Bep.  795.] 

From  Jefferson :  T.  E.  J.  Duffy,  Judge. 

Suit  by  W.  C.  Barber  against  W.  E.  Johnson, 
County  Clerk  of  Jefferson  County,  Oregon,  in  which  a 
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decree  was   rendered   dismissing  the  complaint   and 
plaintiff  appealed.    AflBrmed. 

Department  2.  Statement  by  Mb.  Justice  Mo- 
Camant, 

This  is  a  suit  brought  to  enjoin  the  county  clerk  of 
Jefferson  County  from  canvassing  and  certifying  the 
returns  of  an  election  held  November  7,  1916,  upon  the 
question  of  the  removal  of  the  county  seat.  Plaintiff 
alleges  that  he  is  a  large  property  holder  at  Culver, 
which  was  the  county  seat  of  Jefferson  County  prior  to 
January  1,  1917,  and  that  the  removal  of  the  county 
seat  would  depreciate  the  value  of  plaintiff's  property. 
The  complaint  also  alleges  that  such  removal  would 
necessitate  the  abandonment  of  a  satisfactory  court- 
house and  jail  and  the  construction  of  new  buildings  to 
serve  the  same  purpose,  all  at  the  public  expense  and 
to  the  damage  of  plaintiff  as  a  taxpayer.  It  is  ad- 
mitted that  a  majority  of  the  electors  voting  on  the 
question  favored  the  removal  of  the  county  seat  to 
Madras,  but  it  is  alleged  that  the  election  on  the  ques- 
tion of  such  removal  was  without  authority  of  law  and 
that  the  notice  of  the  election  given  by  the  defendant 
made  no  mention  of  this  question.  • 

The  answer  joined  issue  with  many  of  the  allega- 
tions of  the  complaint  and  set  up  affirmatively  the 
steps  taken  to  provide  for  the  election  in  question. 
There  was  no  reply  and  the  affirmative  matter  in  the 
answer  is  therefore  admitted.  A  stipulation  was  en- 
tered into  defining  the  matters  in  dispute  between  the 
parties,  all  of  which  are  questions  of  law.  On  consid- 
eration of  this  stipulation  and  of  the  pleadings,  the 
Circuit  Court  dismissed  the  complaint  and  plaintiff 
appeals.  Affirmed.    Rehearing  Denied. 
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For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Huston  <&  Huston  and  Mr.  W.  P.  Myers,  with 
an  oral  argument  by  Mr.  Samuel  B.  Huston. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  S.  U'Ren. 

Mb.  Justice  McCamant  delivered  the  opinion  of  the 
court. 

In  1903  the  legislature  passed  an  act  providing  the 
manner  in  which  the  inhabitants  of  a  county  might 
change  their  county  seat.  This  act,  incorporated  in 
the  Code  as  Sections  2877-2885,  provides  that  a  peti- 
tion signed  by  qualified  electors,  equal  in  number  to 
three  fifths  of  the  votes  cast  at  the  last  general  elec- 
tion, shall  be  necessary  to  initiate  the  proceeding. 
Plaintiff- contends  that  this  statute  provides  the  only 
method  by  which  a  county  seat  may  be  changed  with- 
out an  act  of  the  legislature  or  of  the  people  under  the 
initiative,  providing  for  the  change.  It  is  admitted 
that  the  act  of  1903  was  not  complied  with  and  plain- 
tiff's  chief  insistence  is  that  the  proceedings  taken 
were  for  this  reason  nugatory. 

1.  It  is  true,  as  contended  by  plaintiff,  that  an  elec- 
tion held  without  authority  of  law  is  ineffectual  for  any 
purpose:  Andrews  v.  Neil,  61  Or.  471,  478  (120  Pac. 
383,  123  Pac.  32) ;  Equi  v.  Olcott,  66  Or.  213,  215,  216 
(133  Pac.  775).  The  defendant  contends  that  the  elec- 
tion in  question  was  authorized  by  the  amendments  to 
the  Constitution  providing  for  the  initiative  and  refer- 
endum and  the  legislation  enacted  for  carrying  these 
constitutional  provisions  into  effect. 

The  first  of  these  amendments  was  adopted  by  the 
people  in  1902.  It  provided  that  on  petition  of  not  to 
exceed  eight  per  cent  of  the  legal  voters  of  the  state, 
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any  proposed  law  or  amendment  to  the  Constitution 
should  be  put  on  the  ballot  to  be  voted  on  by  the  people 
at  the  next  general  election ;  also  that  a  majority  vote 
of  those  voting  on  the  measure  should  be  8ufBcient  for 
its  adoption. 

In  1906  the  Constitution  was  further  amended  by  the 
addition  of  Section  la  to  Article  IV.  This  section  is 
in  part  as  follows : 

*'The  initiative  and  referendum  powers  reserved  to 
the  people  by  this  Constitution  are  hereby  further  re- 
served to  the  legal  voters  of  every  municipality  and 
district,  as  to  all  local,  special  and  municipal  legisla- 
tion, of  every  character,  in  or  for  their  respective 
municipalities  and  districts.  The  manner  of  exercis- 
ing said  powers  shall  be  prescribed  by  general  laws, 
except  that  cities  and  towns  may  provide  for  the  man- 
ner of  exercising  the  initiative  and  referendum  powers 
as  to  their  municipal  legislation.'* 

In  1907  the  legislature  passed  an  act  providing  a 
procedure  for  the  enforcement  of  this  constitutional 
provision.  This  act  is  found  in  the  Code  as  Sections 
3470-3485. 

The  constitutional  provision  has  frequently  been  be- 
fore this  court  for  construction.  It  is  held  in  Schubel 
V.  Olcatt,  60  Or.  503  (120  Pac.  375),  that  the  amend- 
ment to  the  Constitution  adopted  in  1906,  as  applied 
to  districts  other  than  cities  and  towns,  is  not  self- 
executing,  but  that  Sections  3470-3485  of  the  Code 
provide  an  appropriate  procedure  for  putting  it  into 
effect.  It  is  squarely  held  by  this  decision  that  a 
county  is  a  municipality  or  district  within  the  purview 
of  this  constitutional  amendment.  Further  light  has 
been  thrown  on  the  question  by  two  of  the  recent  deci- 
sions of  this  court :  State  ex  rel.  v.  Port  of  Astoria,  79 
Or.  1  (154  Pac.  399),  and  Rose  v.  Port  of  Portland,  82 
Or.  541,  557,  558  (163  Pac,  498),    Thes§  two  opinion^ 
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contain  so  thorough  an  analysis  of  the  constitutional 
provision  in  question  that  it  would  be  superfluous  to 
restate  the  reasoning  or  even  the  conclusions  reached. 
It  will  suffice  for  present  purposes  to  quote  briefly 
from  these  opinions.  In  the  first  of  these  cases,  at 
pages  22,  23,  of  the  report,  Mr.  Justice  Habbis  says: 

* '  By  the  terms  of  Article  IV,  Section  la,  every  muni- 
cipality, whether  it  be  a  city  or  town,  or  whether  it  be 
a  port,  has  the  right  to  employ  the  initiative  and  refer- 
endum powers  *as  to  all  local,  special,  and  municipal 
legislation,^  and  this  means  that  such  municipality 
may  apply  the  initiative  and  referendum  powers  when 
enacting  municipal  legislation  to  carry  out  and 
make  effective  an  authority  previously  granted.  *  * 
It  seems  clear  then  that  municipal  legislation,  within 
the  meaning  of  Section  la  of  Article  IV,  when  applied 
to  municipalities,  other  than  cities  and  towns,  refers 
to  legislation  which  is  permitted  and  made  necessary 
for  carrying  into  effect  a  lawful  power  previously 
granted.  *  *  A  port  has  no  right  to  legislate  unless 
that  right  is  first  created  by  law ;  but,  when  the  right 
to  legislate  is  conferred,  then  Section  la  of  Article  IV 
immediately  operates,  and  the  initiative  and  refer- 
endum are  at  once  made  available,  and  the  exercise  of 
such  power  to  legislate  is  municipal  legislation. ' ' 

In  Rose  v.  Port  of  Portland,  82  Or.  541,  557,  558  (162 
Pac.  498),  it  is  said: 

'*No  subdivision  of  government  like  a  port  or  dis- 
trict can  exercise  power  unless  that  power  is  first 
granted  by  some  lawmakers  authorized  to  legislate 
that  power  to  the  municipality  or  district." 

A  county,  like  a  port,  is  a  municipal  corporation 
other  than  a  city  or  town:  Cook  v.  Port  of  Portland,  20 
Or.  580,  584  (27  Pac.  263,  13  L.  E.  A.  533).  The  lan- 
guage quoted  from  the  above  opinions  is  as  applicable 
to  a  county  as  to  a  port.  It  is  settled  law,  therefore, 
that  the  amendment  of  1906  is  applicable  to  counties; 
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that  the  amendment  is  not  self -executing ;  that  the 
powers  granted  to  the  people  of  the  respective  counties 
under  the  initiative  are  not  unlimited;  that  he  who 
would  uphold  the  action  of  the  people  of  a  county  under 
the  initiative  must  point  to  some  grant  of  power  to  act 
on  the  subject  in  question;  that  when  the  power  is 
shown  to  exist  Sections  3470-3485,  L.  0.  L.,  provide  a 
procedure  adequate  for  its  exercise. 

2.  It  remains  to  apply  these  principles  to  the  facts  of 
this  case.  Jefferson  County  was  created  under  the 
authority  of  a  general  enabling  act,  adopted  by  the 
legislature  in  1913  and  found  in  the  session  laws  of 
that  year  at  pages  21-29.  The  necessary  action  to 
create  the  county  was  taken  by  the  people  interested  at 
the  general  election  in  1914.  Immediately  after  that 
election  the  County  Court  named  Culver  as  the  tem- 
porary county  seat.  The  authority  so  to  do  is  found 
in  Section  6  of  the  act  of  1913.  That  section  is  as 
follows : 

**The  County  Court  of  such  new  county  shall  have 
power  to  temporarily  fix  the  county  seat,  and  such  lo- 
cation shall  remain  the  county  seat  until  the  first  gen- 
eral election  thereafter,  when  the  qualified  voters  of 
such  new  county  are  empowered  to  vote  for  and  select 
the  place  of  county  seat  in  the  manner  provided  by  law. 
Immediately  after  the  selection  of  such  county  seat 
either  by  the  County  Court  or  by  the  canvass  of  the 
returns  of  votes  cast  at  the  election  for  that  purpose, 
the  County  Court  shall  issue  its  proclamation  and  pub- 
lish the  same  in  a  newspaper  published  in  such  new 
county,  if  there  be  one,  and  if  not  by  posting  a  copy  of 
such  proclamation  in  each  election  precinct  in  such 
county  announcing  the  selection  and  location  of  such 
county  seat.** 

It  will  be  noted-  that  by  this  statute  the  legislature 
gave  the  people  of  the  new  county  the  express  power  to 
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determine  where  their  county  seat  should  be  and  that 
this  power  was  to  be  exercised  at  the  first  general  elec- 
tion following  the  organization  of  the  county.  The 
legislature  must  have  referred  to  the  general  election 
held  November  7, 1916,  at  which  time  the  question  was 
actually  determined  by  the  people.  We  have  no  diffi- 
culty in  holding  that  the  people  of  Jefferson  County 
were  empowered  to  determine  this  matter  at  the  time 
when  they  passed  on  it.  The  stipulation  of  the  parties 
admits  that  the  requirements  of  Sections  3470-3485, 
L.  0.  L.,  were  complied  with. 

3.  Plaintiff  contends  that  the  fixing  of  this  county 
seat  was  not  *' legislation"  within  the  purview  of  Sec- 
tion la  of  Article  IV  of  the  Constitution,  and  cites 
Fonts  V.  Hood  River,  46  Or.  492  (81  Pac.  370,  7  Ann. 
Cas.  1160,  1  L.  R.  A.  (N.  S.)  483).  This  case  merely 
holds  that  the  local  option  law  adopted  by  the  people  in 
1904  is  not  obnoxious  to  constitutional  objection  on  the 
ground  that  the  expediency  of  prohibiting  the  sale  of 
liquor  in  each  county  or  precinct  is  referred  to  the  elec- 
tors of  such  county  or  precinct  for  determination.  The 
language  of  the  constitutional  provision  in  question  is: 

**The  initiative  and  referendum  powers  *  *  are 
hereby  further  reserved  to  the  legal  voters  of  every 
municipality  and  district,  as  to  all  local,  special  and 
municipal  legislation,  of  every  character,  in  and  for 
their  respective  municipalities  and  districts.** 

The  words  *'of  every  character*'  must  mean  some- 
thing and  were  inserted  for  a  purpose.  They  forbid 
a  narrow  technical  construction  of  the  word  **  legisla- 
tion.*' 

*' Legislation**  is  defined  by  March *s  Thesaurus  as 
the  ** enactment  of  laws.**  Bouvier,  Words  and 
Phrases,  18  Am.  &  Eng.  Enc.  Law  (2  ed.),  822,  and  25 
Cyc.  181,  unite  in  the  definition,  **The  act  of  giving  or 
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enacting  laws/'  A  county  seat  is  ordinarily  fixed  by 
act  of  the  legislature.  The  lawful  act  of  the  people 
of  a  county  changing  their  county  seat  is  local  legis- 
lation within  the  purview  of  Section  la  of  Article  IV 
of  our  Constitution. 

4.  The  final  contention  of  plaintiff  is  that  these  pro- 
ceedings are  void  for  the  reason  that  the  notice  of  elec- 
tion failed  to  notify  the  electors  that  this  question 
would  be  submitted  to  them  for  their  determination. 
Our  attention  is  directed  to  a  number  of  authorities 
holding  elections  void  for  want  of  notice  to  the  elec- 
tors, but  they  were  all  cases  wherein  the  statute 
required  the  notice  which  was  omitted.  Sections  3470- 
3485,  L.  0.  L.,  make  no  provision  for  posting  or  pub- 
lishing a  notice  of  the  initiative  measures  to  be  voted 
on  at  a  general  election.  Section  3478  provides  that 
the  Secretary  of  State  shall  incorporate  in  a  pamphlet 
the  text  of  all  such  measures  with  arguments  for  and 
against  their  adoption,  if  such  arguments  are  tendered, 
and  it  is  provided  that  this  pamphlet  shall  be  mailed  to 
every  voter.  The  legislature  evidently  regards  this 
notice  as  sufficient.  If  we  were  to  read  into  the  statute 
a  requirement  for  further  notice  which  the  legislature 
has  not  put  there,  we  would  legislate  judicially. 

We  think  the  county  seat  of  Jefferson  County  has 
been  lawfully  changed  and  the  decree  is  affirmed. 

Affirried.     Rehearing  Denied. 

Mr.  Chief  Justice  McBride^  Mb.  Justice  Moobe  and 
Mb.  Justice  Bean  concur. 
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Beheaiing  deDied  November  20,  1917. 

On  Petition  fob  Beheabinq. 

(167  Pac.  1183.) 

On  petition  for  rehearing.    Denied. 

Messrs.  Huston  S  Hilton  and  Mr.  W.  P.  Myers,  for 
the  petition. 

Mr.  William  8.  U^Ren,  contra. 

Department  2.  Mb.  Justice  McCamant  delivered 
the  opinion  of  the  court. 

It  is  earnestly  insisted  in  plaintiff's  petition  for  a 
rehearing  that  we  have  erred  in  the  construction 
placed  upon  Section  6  of  Chapter  10  of  the  Session 
Laws  of  1913.  This  section  authorizes  the  qualified 
voters  of  a  new  county  *'to  vote  for  and  select  the 
place  of  county  seat  in  the  manner  provided  by  law. ' ' 
It  is  contended  that  the  only  provision  of  law  which 
the  legislature  had  in  mind  and  to  which  the  above 
statute  can  be  referred  is  Chapter  3  of  Title  XXV, 
comprising  Sections  2877  to  2885,  L.  0.  L.  These  sec- 
tions of  the  Code  are  an  act  passed  in  1903  empower- 
ing the  inhabitants  of  any  county  to  remove  their 
coimty  seat.  The  act  provides  that  on  petition  of 
three  fifths  of  the  electors  of  any  county  it  shall  be  the 
duty  of  the  County  Court  to  submit  at  the  next  gen- 
eral election  the  question  of  removing  the  county  seat. 
The  people  of  the  several  counties  required  no  grant 
from  the  legislative  assembly  of  1913  in  order  to 
make  this  remedy  available  to  them.  They  had  en- 
joyed for  ten  years  the  powers  conferred  by  Sections 
2877-2885,  L.  0.  L.    Section  6  of  the  Act  of  1913  pur- 
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ports  to  grant  to  the  electors  of  a  new  county  the 
power  to  select  their  county  seat  at  the  first  general 
election  following  the  organization  of  the  county.  If 
the  power  granted  by  Section  6  of  the  Act  of  1913  is 
the  power  given  ten  years  before  by  Sections  2877- 
2885,  so  much  of  the  later  act  as  authorizes  an  election 
to  determine  the  county  seat  is  surplusage  and  has  no 
legal  eflfect.  The  clear  reference  in  Section  6  of  the 
Act  of  1913  is  to  a  law  providing  a  manner  for  exer- 
cising the  power  granted. 

We  are  accustomed  to  the  exercise  of  popular  power 
by  majorities.  When  the  legislature  empowers  the 
qualified  electors  of  the  new  county  to  vote  for  and 
select  the  place  of  county  seat,  the  language,  construed 
in  harmony  with  the  ordinary  use  and  meaning  of  the 
words  used,  imports  a  grant  to  the  majority  to  act  in 
the  premises,  not  a  grant  conditioned  on  preliminary 
action  by  three  fifths  of  the  electorate. 

Section  la  of  Article  IV  was  incorporated  in  the 
Constitution  in  1906.  In  1907  the  legislature  enacted 
a  statute  to  make  it  effective.  The  case  of  Schubel  v. 
Olcott,  60  Or.  503  (120  Pac.  375),  was  decided  in  1912. 
In  his  opinion  in  this  case  Mr.  Justice  Bean  says : 

"Article  IV,  Section  la,  and  Article  IX,  Section  la, 
of  the  Constitution,  are  not  self-executing  in  respect 
to  counties,  as  they  make  no  provisions  regarding  the 
manner  of  their  enforcement.  By  the  first  of  these, 
the  initiative  and  referendum  powers  reserved  by  the 
people  are  further  reserved  to  the  legal  voters  of 
every  municipality  and  district  as  to  all  local,  special 
and  municipal  legislation  of  every  character  in 
their  respective  municipalities  and  districts.  By  the 
second,  the  people  of  the  several  counties  are  em- 
powered and  authorized  to  regulate  taxation  and 
exemptions  within  their  several  counties,  subject  to 
any  general  law  which  may  be  hereafter  enacted.  In 
A^rticle  IV,  Section  la,  it  is  specifically  provided  that 
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the  manner' of  exercising  such  powers  shall  be  pre- 
scribed by  general  laws,  except  as  to  cities  and  towns ; 
neither  section  containing  rules  by  means  of  which 
this  right  may  be  given  the  force  of  law  as  regards 
local  legislation  in  counties.  *  *  Hence  we  must  look 
at  the  general  laws  of  this  state  for  the  manner  of 
executing  these  sections  of  the  organic  law. 

^  *  Turning  to  the  legislative  enactment  of  1907,  being 
Section  3470  et  seq.,  L.  0.  L.,  it  appears  that  the  legis- 
lature intended  to  and  did  make  all  the  necessary  rules 
for  carrying  into  effect  the  initiative  and  referendum 
provisions  of  the  Constitution. '^ 

**A  county  is  a  public  corporation,  classed  with 
cities,  towns,  and  villages,  and  invested  with  subordi- 
nate legislative  powers  to  be  exercised  for  local  pur- 
poses connected  with  the  public  good,  and  subject  to 
the  control  of  the  State :  2  Kent,  •275.'' 

The  legislative  assembly  of  1913  was  familiar  with 
Article  IV,  Section  la  of  the  Constitution,  with  the  Act 
of  1907,  Sections  3470-3485,  L.  0.  L.,  and  with  the  con- 
struction so  recently  placed  upon  these  provisions  by 
this  court.  The  natural  interpretation  of  Section  6 
of  the  Act  of  1913  connects  it  with  the  foregoing  pro- 
visions of  law,  as  defining  the  manner  of  exercising 
the  power  granted. 

Nor  does  the  concluding  sentence  of  Section  6  mili- 
tate against  the  correctness  of  the  above  reasoning. 
This  concluding  sentence  is  as  follows : 

<  *  Immediately  after  the  selection  of  such  county  seat 
either  by  the  County  Court  or  by  the  canvass  of  the 
returns  of  votes  cast  at  the  election  for  that  purpose, 
the  County  Court  shall  issue  its  proclamation  and  pub- 
lish the  same  in  a  newspaper  published  in  such  new 
county,  if  there  be  one,  and  if  not  by  posting  a  copy  of 
such  proclamation  in  each  election  precinct  in  such 
county  announcing  the  selection  and  location  of  such 
county  seat.'* 

It  is  provided  by  Section  3420,  L.  0.  L.,  that  on  the 

completion  of  the  canvass  of  the  votes  cast  in  each 
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county  the  county  clerk  shall  make  a  record  of  the 
vote  of  the  electors  on  all  measures  voted  on.  The 
county  clerk  is  clerk  of  the  County  Court :  Const.,  Art. 
Vn,  §  15.  The  record  being  readily  accessible  to  the 
County  Court  and  the  matter  being  one  of  local  inter- 
est chiefly,  provision  is  made  that  the  County  Court 
shall  proclaim  the  result  in  a  manner  well  calculated 
to  advise  the  community.  It  was  a  reasonable  exer- 
cise of  the  power  of  the  legislature  to  provide  for  such 
local  announcement  in  addition  to  the  gubernatorial 
proclamation  provided  for  by  Section  3479,  L.  0.  L. 

It  is  contended  that  we  are  in  error  in  holding  that 
the  selection  of  a  county  seat  is  legislation  within  the 
purview  of  Article  IV,  Section  la  of  the  Constitu- 
tion. Plaintiff  cites  McWhirter  v.  Brainard,  5  Or. 
426, 430,  and  the  following  decisions  wherein  the  above 
case  is  discussed :  Baker  County  v.  Benson,  40  Or.  207, 
221  (66  Pac.  815) ;  State  v.  Corvallis  d  Eastern  JR.  R. 
Co.,  59  Or.  450,  458  (117  Pac.  980);  Murdoch  v. 
Klamath  County  Court,  62  Or.  483  (126  Pac.  6).  We 
find  no  intimation  in  any  of  these  decisions  that  the 
change  of  a  county  seat  is  not  legislation.  The  ques- 
tion mooted  in  McWhirter  v.  Brainard  was  the  con- 
stitutionality of  the  enabling  act  for  locating  the 
county  seat  of  Union  County.  It  was  contended  that 
the  act  was  unconstitutional  as  delegating  legislative 
power  to  the  people.  The  constitutional  amendments 
referred  to  in  the  former  opinion  have  made  this  ques- 
tion purely  academic  in  this  jurisdiction.  It  was 
held  that  under  the  facts  involved  in  McWhirter  v. 
Brainard  the  change  of  county  seat  was  to  be  deemed 
made  by  the  legislature  although  it  became  effective, 
if  at  all,  by  a  vote  of  the  electors  interested.  This  de- 
cision and  the  other  decisions  in  which  this  case  is  dis- 
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cussed  all  imply  that  the  location  and  removal  of 
county  seats  are  legislative  functions.  We  think  it 
follows  that  it  was  competent  for  the  legislature  to 
clothe  the  people  of  Jeflferson  County  with  power  to 
act  in  the  premises  and  that  therefore  the  initiative 
provisions  of  the  Constitution  and  Sections  3470-3485, 
L.  0.  L.,  became  applicable. 

It  is  contended  that  we  are  in  error  in  assuming  that  ^ 
the  stipulation  on  which  the  case  was  tried  admits  that 
the  requirements  of  Sections  3470-3485,  L.  0.  L.,  were 
complied  with.    The  stipulation  is  in  part  as  follows : 

''If  the  Court  shall  be  of  the  opinion  that  there  are 
no  omissions  or  defects  in  the  notice  of  election  given 
herein  and  which  is  set  out  in  the  amended  complaint 
and  also  in  the  answer,  that  are  sufficient  to  invali- 
date the  election  as  to  the  said  bill  for  a  local  law, 
being  Numbers  322  to  323  on  the  official  ballot,  and 
shall  also  be  of  the  opinion  that  proceedings  for  the 
location  of  the  county  seat  may  be  had  under  the  ini- 
tiative and  referendum  provisions  of  Chap.  3,  Title 
25  of  L.  0.  L.,  then  the  Court  shall  overrule  the  de- 
murrer of  the  plaintiff  and  give  judgment  for  the  de- 
fendant dismissing  this  suit.'* 

This  language  is  a  clear  waiver  of  any  irregular- 
ities in  complying  with  the  above  provisions  of  the 
Code.  The  legal  effect  of  the  stipulation  is  therefore 
as  stated  in  the  former  opinion.  We  may  add  that 
the  answer  sets  up  in  detail  the  steps  taken  in  compli- 
ance with  these  provisions  and  there  is  no  reply.  The 
affirmative  allegations  of  the  answer  are  therefore 
admitted. 

We  adhere  to  the  former  opinion  and  deny  the  peti- 
tion for  a  rehearing. 

Affirmed.    Rehearing  Denied. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Moorb 
and  Mr.  Justice  Bean  concur. 


r 
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Argaed   October  4^   Teversed   and   remanded   October   16,   rehearing 

denied  November  27,  1917. 

ANNAND  V.  AUSTIN.* 

(167  Pac.  1017;  168  Pac.  725.) 

Vendor  and  Purchaser — ^Performance  by  Vendor — Suffldency  of  Title 
—Abstract. 

1.  A  contract  for  the  sale  of  land,  which  provided  for  payment  of 
the  balance  of  the  price  when  title  was  found  to  be  marketable  by 
an  abstract  of  title,  was  not  performed  by  the  vendor,  where  the 
abstract  tendered  by  her  was  lacking  in  data  from  which  the  bound- 
aries of  the  land  could  be  definitely  fixed,  and  disclosed  an  unsatis- 
fied mechanic's  lien,  whether  or  not  the  title  was  actually  marketable, 
as  disclosed  by  the  public  records  and  by  evidence  other  than  that 
disclosed  in  the  abstract. 

[As  to  marketable  title,  and  sufficiency  of  record  title  in  that 
connection,  see  note  in  132  Am.  St.  Rep.  1034.] 

ON  PETITION  FOB  REHEARING. 

Vendor  and  Purchaser — Recovery  of  Price  Paid — ^Variance. 

2.  Where  a  vendor,  sued  for  money  paid  by  the  purchaser,  alleged 
performance  on  her  part  by  furnishing  an  abstract  showing  clear  title 
in  her,  she  was  not  entitled  to  judgment  on  proof  that  the  defects  shown 
by  the  abstract  were  not  serious,  and  that  the  purchaser  did  not  ques- 
tion her  extraneous  explanations  regarding  them,  as  the  allegations 
and  proofs  must  agree. 

Trial — ^Findings — Conf  ormi^  to  Issues. 

3.  Findings  that  the  defects  in  the  vendor's  title  disclosed  by  the 
abstract  were  not  serious,  and  that  plaintiff  did  not  question  the 
vendor's  extraneous  explanation  thereof,  during  the  negotiations,  did 
not  respond  to  the  issues,  nor  support  the  judgment  in  favor  of  the 
vendor. 

Trial — ^Findings — Motion  to  Substitute. 

4.  A  motion  to  substitute  other  findings  was  an  appropriate  way 
of  raising  the  point  that  the  findings  were  not  responsive  to  the  issues. 

Exceptions,  BUI  of — Setting  Forth  Errors. 

5.  Section  172,  L.  O.  L.,  provides,  relative  to  exceptions,  that  the 
statement  of  the  exception,  when  settled  and  allowed,  shall  be  signe«* 
and  filed  and  deemed  a  part  of  the  record,  and  that  no  exception  need 
be  taken  or  allowed  to  any  decision  to  any  matter  of  law,  when 
entered  in  the  journal  or  made  wholly  upon  matters  in  writing  and 
on  file.     Heldf  that  where  the  findings  were  not  responsive  to  the 

*For  authorities  discussing  the  question  as  to  what  is  a  marketable 
title,  see  note  in  38  L.  R.  A.  (N.  S.)  1. 

On  duty  of  vendor  as  to  abstract  of  title,  see  note  in  43  L.  R.  A. 
(N.  &)  44.  Reporter. 
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issues,  and  plaintiff  moved  to  substitute  other  findings,  which  motion 
was  denied,  it  was  not  necessary  that  the  specification  of  the  error 
should  appear  in  the  bill  of  exceptions,  as  the  decision  was  made 
upon  matters  in  writing  and  on  file. 

From  Multnomah:  Geobgb  N.  Davis,  Judge. 

Action  by  Clara  J.  Annand  against  Emma  M.  Aus- 
tin for  money  had  and  received.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appealed.  Reversed  and 
remanded. 

Department  1.    Statement  by  Mb.  Justice  Benson. 

This  is  an  action  for  money  had  and  received  with 
a  complaint  in  the  usual  form. 

After  a  general  denial,  the  answer  contains  the  fol- 
lowing affirmative  allegation: 

**That  during  1914,  the  plaintiff  and  the  defendant 
entered  into  a  contract  wherein  and  whereby  the  de- 
fendant, in  consideration  of  the  sum  of  $4000.00, 
agreed  to  convey  to  the  plaintiff  all  of  lots  8  and  9,  in 
Arcadia,  in  Sec.  2,  Tp.  2  South,  E.  1  E.  of  the  Will- 
amette Meridian,  Clackamas  County,  Oregon,  and 
the  plaintiff  agreed  to  pay  the  said  $4000.00  as  fol- 
lows: $500.00  down,  and  when  title  was  found  to  be 
marketable  by  an  abstract  of  title,  the  plaintiff  agreed 
to  pay  the  further  sum  of  $3500.00,  to  be  evidenced 
by  a  note  and  mortgage  for  that  amount,  payable  in 
three  years,  and  carrying  interest  at  the  rate  of  6% 
per  annum,  payable  quarterly,  and  to  execute  a 
note  and  mortgage  accordingly  covering  the  said 
property.  * ' 

This  is  followed  by  allegations  to  the  effect  that 
plaintiff  paid  the  $500,  the  money  which  she  now  seeks 
to  recover;  that  defendant  delivered  to  her  an  ab- 
stract; that  the  defendant  had  the  same  examined  by 
her  attorney  who  called  attention  to  certain  defects; 
that  defendant  cured  the  defects  and  returned  to 
plaintiff  the  abstract  with  corrections ;  that  defendant 
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is  and  at  all  times  has  been  ready^  able  and  willing  to 
complete  the  contract  by  conveying  a  good,  market- 
able title  to  plaintiff.  Then  follows  a  formal  tender' 
of  performance. 

The  reply  consists  of  denials.  A  trial  was  -had 
without  a  jury  resulting  in  a  judgment  for  defendant 
from  which  plaintiff  appeals. 

Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  Y.  Masters. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Charles  J.  Schnabel  and  Mr.  J.  B.  Ofner,. with  an 
oral  argument  by  Mr.  Schnabel. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  Plaintiff  presents  two  contentions:  (1)  That  the  • 
abstract  of  title  furnished  by  defendant  shows  the  title 
to  be  unmarketable;  and  (2)  that  since  the  contract 
pleaded  by  defendant  rests  in  parol,  it  is  void  under 
the  statute  of  frauds. 

It  will  be  observed  that  the  contract  pleaded  by  de- 
fendant called  for  payment  as  follows:  ** $500.00  down 
and  when  title  was  found  to  be  marketable  by  an  ab- 
stract of  title  the  plaintiff  agreed  to  pay  the  further 
sum  of  $3,500.00."  From  the  stipulation  of  facts  it 
appears  that  in  July,  1914,  negotiations  were  had  be- 
tween the  parties  hereto  regarding  a  purchase  by 
plaintiff  of  lots  8  and  9  in  Arcadia  Addition,  Clacka- 
mas County,  '*but  no  formal  or  written  contract  was 
entered  into  between  plaintiff  and  defendant  as  to  the 
purchase  of  said  property.**  On  August  12,  1914, 
plaintiff  gave  defendant  a  check  for  $500  as  a  first 
payment  on  the  lots.    On  October  15,  defendant  fur- 
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nished  plaintiff  an  abstract  of  title  which  she  sub- 
mitted to  her  attorney  and,  on  October  17,  he  gave  her 
a  written  opinion  thereon  as  follows : 

**  Portland,  Oregon,  October  17,  1914. 
**Mrs.  John  Annand,  City. 

'^Dear  Madam:  I  have  examined  the  accompany- 
ing abstract  prepared  by  the  Clackamas  Abstract  & 
Trust  Company  and  the  Clackamas  Title  Company  as 
to  title  to  lots  8  and  9  in  Arcadia,  in  section  2,  Town- 
ship 2  South,  Eange  1  East  in  Clackamas  County, 
Oregon,  and  also  the  blue  print  map  of  Arcadia  ac- 
companying said  abstract,  and  from  such  examina- 
tion, hereby  certify : 

''(1)  That  there  are  numerous  interlineations 
which  appear  throughout  the  abstract  of  material 
matters  which  I  have  to  assume  are  made  by  the  ab- 
stractors, but  there  is  nothing  in  the  abstract  to  show 
this  fact.  The  abstract  is  certified  by  the  abstractor 
personally  to  the  parties  ordering  the  abstract,  and 
.  his  liability  would  be  only  to  these  parties  so  you 
would  have  no  recourse  on  him  if  error  has  been 
committed  in  the  abstract. 

**(2)  On  page  24  there  is  a  mortgage  from  Addie 
Godfrey  and  F.  H.  Godfrey  to  John  A.  Confer.  This 
mortgage  is  assigned  at  page  26  by  Joseph  A.  Confer. 
I  am  informed  that  this  an  error  in  the  abstract  and 
the  records  show  John  A.  Confer.  According  to  this 
abstract  this  mortgage  is  improperly  assigned. 

'*(3)  In  the  deed  from  John  A.  Confer  in  Portland 
&  Willamette  Valley  Ey.  Co.  set  out  on  page  17  of  the 
abstract  the  description  runs  northerly  along  the  west 
boundary  of  the  50  acre  tract  described  in  the  fore 
part  of  the  deed  and  thence  North  31  Deg.  30'  East 
13  chns.  to  a  point ;  thence  Northerly  along  the  middle 
of  the  present  traveled  county  road  to  a  point  from 
which  a  stake  known  as  Station  205  on  the  center  line 
of  the  Portland  &  Willamette  Valley  Ry.  Co.  as 
now  located,  bears  South  57  Deg.  30'  East  distant 
194  ft.  and  the  balance  of  the  description  refers  largely 
to  stakes  along  this  railroad  survey.    There  is  no 
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record  of  this  railroad  survey  in  the  abstract  and  I  am 
also  informed  that  the  railroad  company  have  no 
record  of  it,  so  that  it  is  impossible  to  locate  this 
boundary  line. 

**(4)  The  dedication  of  Arcadia  set  out  on  page  55 
of  the  abstract  described  a  tract  of  land  containing  50 
acres  except  about  6%  acres  sold  to  Portland  & 
Willamette  Valley  Ey.  Co.  and  also  excepting  land 
sold  to  Johnson,  Standfer  &  Anderson,  winds  up  by 
saying  the  land  especially  to  be  conveyed  by  this  deed 
is  a  triangular  parcel  of  3  acres  more  or  less  within 
the  above-bounded  tract  and  lying  West  of  and  ad- 
joining the  right  of  way  of  the  Portland  &  Willamette 
Valley  By.  Co.  It  is  quite  evident  from  the  map  that 
Arcadia  contains  more  than  3  acres,  but  it  is  impossi- 
ble without  having  the  definite  location  of  the  stakes 
of  the  railroad  survey  to  tell  whether  the  boundaries 
of  the  lots  shown  on  the  plat  of  Arcadia  are  within  the 
boundary  of  the  land  owned  by  F.  F.  Johnson  and 
attempted  to  be  platted  as  Arcadia. 

''The  last  extension  of  the  abstract  by  the  Clacka- 
mas Title  Company  shows  a  lien  filed  by  Edward  H. 
Cousions  for  $660,  which  is  still  of  record  and 
unsatisfied. 

**  Yours  very  truly, 

''W.  T.  Masters.'' 

Defendant's  attorney  then  had  the  abstract  com- 
pany correct  the  abstract  and  cure  all  the  defects  ex- 
cept those  numbered  3  and  4.  From  these  it  appears 
that  the  record  is  lacking  in  data  from  which  to  defi- 
nitely fix  the  boundaries  of  the  land  and  that  there  is 
of  record  an  unsatisfied  mechanic's  lien  for  the  sum  of 
$660.  The  abstract  does  not  disclose  any  remedy  as 
to  these,  and,  on  November  9,  1914,  plaintiff  notified 
defendant  that  she  rescinded  the  contract  and  de- 
manded a  return  of  the  $500.  This  was  refused  and 
on  December  1,  1914,  defendant  tendered  to  plaintiff 
a  deed  to  the  property  and  a  proposed  mortgage  to  be 
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executed  by  plaintiff  and  her  husband,  to  secure  the 
remainder  of  the  purchase  price,  and  demanded  that 
plaintiff  complete  the  transaction. 

The  defendant  does  not  contend  that  the  abstract  of 
title  discloses  a  marketable  title,  but  urges  that  she  has 
displayed  to  plaintiff  a  plat  disclosing  a  survey  of  the 
premises  and  definitely  fixing  the  location  of  the  monu- 
ments, the  absence  of  which  from  the  record  rendered 
the  boundary  uncertain.  However,  plaintiff  insisted 
that  such  plat  should  be  authenticated  and  placed  of 
record,  which  has  never  been  done.  It  is  also  urged 
that  the  notice  of  lien  is  so  crudely  and  ignorantly 
framed  that  it  does  not  constitute  a  valid  encumbrance 
upon  the  property,  but  an  exemplification  of  it  is  not 
displayed  in  the  abstract.  It  is  admitted  that  defend- 
ant tendered  a  warranty,  deed  and  money  to  cover  the 
cost  of  revenue  stamps  and  recording  fees,  but  there 
has  been  no  tender  of  an  abstract  which  discloses  a 
cure  for  the  defects  above  noted.  Under  these  condi- 
tions the  question  to  be  determined  is  not  whether  the 
title  is  actually  marketable,  as  disclosed  by  the  public 
records  and  by  evidence  other  than  that  disclosed  in 
the  abstract.  In  a  case  which  is  practically  a  counter- 
part of  the  one  at  bar,  this  court  speaking  by  Mr.  Chief 
-Justice  Lord  said : 

'  *  It  may  be  true  that  the  title  tested  by  the  original 
record  and  conveyances  and  other  facts  not  upon  the 
face  of  the  abstract  is  good  and  free  from  defects.  It 
may  be  true  that  the  curative  acts  will  obviate  the  ob- 
jections suggested,  and  the  statute  of  limitations  bar 
the  uncanceled  encumbrance,  but  these  are  matters 
which  may  involve  litigation  or  judicial  inquiry  to 
determine  the  validity  of  title.  The  title,  as  disclosed 
by  the  abstract,  is  not  the  good  title  the  defendants 
agreed  to  convey '^  Kan^  v.  Rippetf,  24  Or,  338  (33  Pac, 
936). 
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The  conclusion  reached  in  that  case  has  never  been 
questioned  by  this  court  and  is  controlling  in  the  pres- 
ent. It  matters  not  whether  the  contract  is  valid  or 
void  by  reason  of  the  statute  of  frauds  since  in  either 
event  the  defendant  has  not  complied  with  its  terms. 
The  judgment  is  reversed  and  the  cause  is  remanded 
for  further  proceedings  not  inconsistent  herewith. 

Reversed  and  Bemanded. 
Beheabinq  Denied. 

Mr.  Chief  Justice  McBbidb,  Me.  Justice  Burnett 
and  Mb.  Justice  ELlbbis  concur. 


Denied  November  27^  1917. 

On  Petition  fob  Beheabinq. 

(168  Pac.  725.) 

Petition  for  rehearing  denied. 

Mr.  Charles  J.  Schnabel  and  Mr.  J.  B.  Ofner,  for  the 
petition. 

Mr.  W.  T.  Masters,  contra. 

Department  1.  Mb.  Justice  Bubnett  delivered  the 
opinion  of  the  court. 

An  opinion  written  by  Mr.  Justice  Benson  reversed 
a  judgment  of  the  Circuit  Court  in  favor  of  the  defend- 
ant and  she  has  filed  a  petition  for  rehearing  which  has 
had  our  attention. 

We  recall  that  the  complaint  was  in  the  ordinary 
form  to  recover  for  money  had  and  received  to  the  use 
of  the  plaintiff. 

The  substance  of  the  answer  was  that  the  defendant 
received  the  money  as  an  initial  payment  on  a  contract 
whereby  she  agreed  to  convey  to  plaintiff  some  real 
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property  and  furnish  with  it  an  abstract  showing  clear 
title  on  the  vendor.  She  pleads  that  she  supplied  such 
an  abstract  and  now  tenders  performance  of  the  re- 
mainder of  the  agreement  upon  corresponding  compli- 
ance on  the  part  of  the  plaintiff.  Issue  having  been 
joined  on  the  answer,  the  defendant  offered  only  oral 
testimony  to  prove  the  alleged  covenant  to  sell  land. 
The  abstract  put  in  evidence  did  not  show  clear  title 
to  the  land  vested  in  Mrs.  Austin.  The  findings  were 
to  the  effect,  however,  that  while  the  abstract  disclosed 
certain  defects  they  were  not  in  fact  serious  and  that 
the  plaintiff  did  not  question  the  extraneous  explana- 
tions which  were  made  of  them  on  behalf  of  the  de- 
fendant during  the  negotiations  about  the  proposed 
sale.  The  plaintiff  attacked  these  findings  and  moved 
that  others  determining  the  issues  in  her  favor  be  sub- 
stituted, but  her  motion  was  denied.  Under  these  con- 
ditions, the  defendant  now  urges  that  the  only  thing 
to  be  considered  is  whether  the  findings  will  support 
the  judgment.  Let  us  view  the  case  from  that  angle. 
2,  3.  As  she  had  a  right  to  do,  the  defendant  stated 
the  contract  under  which  she  received  the  plaintiff's 
money,  including  the  stipulation  to  furnish  an  abstract 
of  the  kind  mentioned,  and  alleged  that  she  has  thus 
far  performed  her  covenant.  Her  averments  having 
been  challenged  by  the  reply,  it  was  incumbent  upon 
her  to  prove  them  as  laid,  for  it  is  hornbook  law  that 
the  allegations  and  proofs  must  agree.  It  is  equally 
axiomatic  that  the  verdict  must  be  responsive  to  the 
issue.  In  this  instance  the  condition  portrayed  in  both 
the  evidence  and  the  findings  is  that  the  abstract  in- 
deed failed  to  show  perfect  title  in  the  defendant,  but 
that  she  otherwise  made  explanation  of  the  apparent 
defects.  In  other  words,  she  averred  performance  and 
attempted  to  prove  a  waiver  of  it.    By  analogy,  this 
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course  is  contrary  to  the  rule  laid  down  to  the  effect 
that  a  party,  having  taken  a  position  in  his  pleading, 
cannot  shift  his  ground  during  the  trial  nor  mend  his 
hold,  except  by  proper  amendment :  Lillienthal  v.  Hotal- 
ing  Co.,  15  Or.  371  (15  Pac.  630) ;  Deering  v.  Creigh- 
ton,  19  Or.  118  (24  Pac.  198,  20  Am.  St.  Rep.  800) ; 
Bnu:e  v.  Phoenix  Ins.  Co.,  24  Or.  486  (34  Pac.  16) ; 
Long  Creek  Building  Assn.  v.  State  Ins.  Co.,  29  Or.  569 
(46  Pac.  366) ;  Hannan  v.  Greenfield,  36  Or.  97  (58  Pac. 
888) ;  Young  v.  Stickney,  46  Or.  101  (79  Pac.  345). 

4,  5.  In  the  light  of  these  principles,  the  findings, 
tantamount  to  a  verdict  as  they  are,  neither  respond  to 
the  issue  nor  support  the  judgment.  The  plaintiff 
raised  the  question  appropriately  by  her  motion  to  sub- 
stitute other  findings  and  as  the  decision  on  that  point 
was  made  upon  matters  in  writing  and  on  file,  it  is  not 
necessary  that  specification  of  the  error  should  appear 
in  the  bill  of  exceptions:  Section  172,  L.  0.  L.  The 
petition  for  rehearing  is  denied. 

Reversed  and  Remanded. 
Rehearing  Denied. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Benson 

I 

and  Mb.  Justice  Habeis  concur. 


Submitted  on  briefs  June  29,  reversed  October  23,  rehearing  denied 

November  27,  1917. 

BRIDENSTINE  v.  GERLINGER  MOTOR  CAR  CO. 

(168  Pac.  73,  972.) 

Principal  and  Agent — ^Agency — Question  for  Jury. 

1.  Evidence  held  not  sufficient  to  warrant  submission  of  the  ques- 
tion of  agency  to  the  jury  in  an  action  for  fraud. 

Principal  and  Agent — BelatlonsMp — ^Proof — Clrcnmstances — ^Declara- 
tions of  Agent. 

2.  Though  an  agency  can  be  proved  by  circumstances  and  the 
course  of  dealing  between  the  parties,  the  mere  declarations  of  an 
alleged  agent  are  not  competent  testimony. 
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Trial — ^Beceptlon  of  Eyidence— Checks — ^Laying  Fonndatioit 

3.  It  is  not  competent  to  aflk  questions  as  to  the  contents  of  a 
check  without  first  introducing  the  check  in  evidence. 

Eyldence — ^Principal  and  Agent — Belationship — ^Hearsay — Statements 
of  Agent. 

4.  Testimony  that  H.  said  "he  would  have  to  go  [to  defendant] 
and  get  his  commission"^  was  incompetent  as  hearsay  and  also  as  a 
declaration  of  agency,  being  introduced  to  show  agency  of  BL  to  de- 
fendant. 

Fraud — Questions  of  Fact — Conflicting  Evidence. 

5.  Where  evidence  as  to  making  of  fraudulent  representations  is 
conflicting,  the  question  is  for  the  jury. 

Fraud— Notes  and  Mortgages— Injury  from  Frand. 

6.  Where  plaintiffs  were  induced  to  accept  a  note  and  mortgage  by 
false  representations,  they  are  entitled  to  damages  and  to  prove  the 
amount  thereof,  although  the  mortgagor  is  not  In  default. 

[As  to  action  to  recover  for  false  representations,  see  note  in 
18  Am.  St.  Bep.  555.] 

Evidence — Hearsay. 

7.  In  an  action  for  false  representations  as  to  value  of  a  note 
and  mortgage,  testimony  as  to  a  statement  of  a  person  who  had  in- 
spected the  land  that  "the  security  was  not  sufficient"  was  hearsay. 

Frand— Evidence — ^Knowledge  of  Falsity. 

8.  In  an  action  for  fraudulent  representations  inducing  an  ex- 
change of  property  for  a  note  and  mortgage,  evidence  of  the  value 
of  property  given  by  defendants  for  the  note  and  mortgage,  the  value 
of  which  was  alleged  to  have  been  falsely  represented  to  plaintiff,  was 
admissible  to  show  knowledge  of  defendants  of  the  falsity  of  their 
representations,  but  not  to  show  the  value  of  the  note. 

Evidence — ^Belevancy — ^Valne  of  Property. 

9.  Testimony  as  to  what  witness  sold  a  truck  for  or  what  he  was 
trying  to  sell  for  was  not  proper  to  show  the  value  of  the  truck. 

Evidence — Hearsay — Value  of  Note  or  Mortgage. 

10.  Letters  received  from  the  owner  of  mortgaged  land,  who  had 
not  signed  the  note  or  mortgage,  askiug  for  an  extension  of  time,  was 
incompetent  to  show  the  value  of  the  note  or  mortgage  in  an  action 
for  fraud. 

ON  PETITION  FOE  REHEAEING. 

Trial — ^Evidence — ^Instnictions. 

11.  In  an  action  for  false  representations  as  to  the  value  of  a  note 
and  mortgage,  the  question  whether  defendant  company  made  such 
representations  through  a  certain  person  was  improperljr  submitted  to 
the  jury,  where  there  was  no  evidence  that  he  was  the  company's  agent. 

Appeal  and  Error — Beversal — ^Erroneous  Instruction. 

12.  In  such  case,  where  it  could  not  be  determined  from  the  record 
whether  the  jury  based  its  verdict  against  defendant  solely  on  a  find- 
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ing  that  it  made  false  representatioiiB  through  its  agents,  or  through 
another  not  shown  by  the  evidence  to  be  its  agent,  the  judgment  would 
be  reversed. 

Evidence — Verdict — Oonjectiire. 

13.    Verdicts  must  be  supported  by  evidence,  and' cannot  stand  when 
founded  only  on  supposition,  speculation  and  conjecture. 

From  Clackamas:  Jambs  U.  Campbell,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  Harbis. 

The  defendants,  Gerlinger  Motor  Car  Company,  a 
corporation,  E.  E.  Gerlinger,  and  F.  P.  Coulter  ap- 
pealed from  a  judgment  obtained  against  them  by  the 
plaintiflfs  David  N.  Bridenstine  and  Phebe  S.  Briden- 
stine,  his  wife,  in  an  action  for  damages  alleged  to 
have  been  sustained  by  reason  of  fraudulent  repre- 
sentations inducing  an  exchange  of  properties.  David 
N.  Bridenstine  owned  a  hundred  acre  farm  in  Clacka- 
mas County.  The  Gerlinger  Motor  Car  Company 
owned  two  houses  and  lots  in  Multnomah  County,  one 
of  which  for  convenience  will  be  referred  to  as  the 
Waverly  lot  and  the  other  as  the  Montavilla  lot.  The 
corporation  also  owned  a  note  executed  by  Myron  E. 
Butler  on  April  20, 1911,  for  $2,500  with  interest  at  the 
rate  of  7  per  cent  per  annum  payable  to  the  order  of 
Eva  D.  Carpenter  at  Mosier,  Oregon,  the  principal  to 
be  paid  on  or  before  five  years  after  date.  The  note 
stipulated  that  interest  should  be  paid  annually  and 
if  not  so  paid  both  principal  and  interest  were  to  be- 
come immediately  due  and  collectible  at  the  option  of 
the  holder  of  the  note.  No  payments  had  been  made 
upon  the  principal,  but  four  diflferent  indorsements 
showed  that  interest  had  been  paid  to  April  20,  1914. 
Eva  D.  Carpenter  and  James  E.  Carpenter  had  in- 
dorsed the  note  by  signing  their  names  on  the  back  of 
it.  This  note  was  secured  by  a  mortgage  on  160  acres 
of  land  in  Jefferson  County,  State  of  Washington.  By 
a  deed  expressing  a  consideration  of  $5,500  and  dated 
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April  19, 1911,  Eva  D.  Carpenter  and  her  husband  con- 
veyed the  Jefferson  County  land  to  Myron  E.  Butler 
who  gave  his  note  in  part  payment  and  secured  the  note 
by  a  mortgage  on  the  land.  The  Carpenters  assigned 
the  note  and  mortgage  to  the  Gerlinger  Motor  Car 
Company  in  payment  for  an  auto  truck  and  a  five-pas- 
senger automobile.  The  Bridenstines  on  the  one  side 
and  the  Gerlinger  Motor  Car  Company  on  the  other 
side  agreed  to  exchange  properties  and  on  about 
March  13,  1915,  the  agreement  was  carried  out  by  the 
Bridenstines  conveying  the  Clackamas  County  farm  to 
the  Gerlinger  Motor  Car  Company  and  by  the  corpo- 
ration transferring  the  Waverly  and  Montavilla  lots, 
the  note  and  the  mortgage  to  the  Bridenstines.  The 
Gerlinger  Motor  Car  Company  indorsed  the  note  with- 
out recourse.  E.  E.  Gerlinger  is  the  general  manager 
of  the  Gerlinger  Motor  Car  Company  and  F.  P.  Coul- 
ter was  employed  by  the  corporation.  C.  C.  Hargroves 
was  a  real  estate  broker.  The  Jefferson  County  land 
is  distant  more  than  two  hundred  miles  from  the  resi- 
dence of  the  Bridenstines.  The  plaintiffs  did  not  in- 
spect the  land  in  Jefferson  County. 

The  Bridenstines  filed  their  complaint  on  September 
15,  1915,  alleging  that  they  had  been  induced  to  make 
the  exchange  by  reason  of  false  representations  made 
by  E.  E.  Gerlinger,  F.  P.  Coulter  and  C.  C.  Hargroves 
who  it  is  alleged  were  agents  of  the  corporation.  The 
plaintiffs  aver  that  the  defendants  represented  that 
the  company  had  paid  the  full  consideration  of  $2,500 
for  the  note  and  mortgage ;  that  the  note  and  mortgage 
were  gilt-edged  securities  for  the  sum  expressed  in  the 
note ;  that  the  Carpenters,  who  had  indorsed  the  note, 
were  the  owners  of  a  large  amount  of  real  estate  rea- 
sonably worth  thirty  or  forty  thousand  dollars;  that 
the  land  in  Jefferson  County  was  of  the  reasonable 
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value  of  $5,500,  was  occupied  and  farmed  and  thirty- 
five  acres  of  the  land  were  in  a  good  state  of  cultiva- 
tion ;  that  the  note  and  mortgage  were  of  the  full  cash 
value  expressed  in  the  note;  and  that  a  certain  gas 
range  and  other  property  in  the  Waverly  house, 
valued  at  $40,  belonged  to  the  corporation.  The  plain- 
tiffs aver  that  the  truth  is  that  the  Gerlinger  Motor 
Car  Company  gave  a  second-hand  auto  truck,  worth 
not  to  exceed  $1,000,  for  the  note  and  mortgage;  that 
the  note  and  mortgage  were  not  worth  more  than  $500 ; 
that  the  Carpenters  own  only  '*a  small  amount  of  real 
estate, ' '  and  that  they  were  not  and  are  not  now  finan- 
cially responsible  for  any  sum  of  money;  that  the 
Jefferson  County  land  was  not  and  is  not  worth  more 
than  $1,000,  was  not  occupied  or  farmed  and  that  no 
part  of  it  is  in  cultivation  or  in  a  condition  to  be  culti- 
vated; and  that  the  gas  range  and  other  property  in 
the  Waverly  house  did  not  belong  to  the  corporation. 
The  plaintiffs  alleged  that  in  the  exchange  of  proper- 
ties they  had  been  damaged  in  the  sum  of  $2,155  on  ac- 
count of  the  note  and  mortgage  and  the  further  sum  of 
$40  on  account  of  the  property  in  the  Waverly  house. 
A  trial  by  jury  resulted  in  a  verdict  and  judgment 
awarding  the  plaintiffs  the  sum  of  $700. 

Reversed.     Rehearing  Denied. 

For  appellants  there  was  a  brief  over  the  name  of 
Mr.  Maurice  W.  Seitz. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  A.  S.  Dresser,  Mr.  E.  A.  Webster  and  Mr: 
W.  A.  Dimmick. 

Mr.  Justice  Habris  delivered  the  opinion  of  the 
court. 

The  twenty-three  assignments  of  error  may  be  ar- 
ranged in  three  groups.     Some  of  the  assignments  of 
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error  depend  upon  the  contention  of  the  defendants 
that  incompetent  evidence  was  received  in  support  of 
the  allegation  that  C.  C.  Hargroves  was  acting  as  an 
agent  of  the  Gerlinger  Motor  Car  Company  and  that 
there  was  not  enough  evidence  to  authorize  the  court 
to  submit  the  question  of  the  agency  of  Hargroves  to 
the  jury;  other  assignments  of  error  arise  out  of  the 
claim  that  there  was  not  suflRcient  evidence  to  support 
the  charge  of  fraud ;  and  the  remaining  assignments  of 
orror  relate  to  evidence  concerning  the  value  of  the 
note  and  mortgage. 

The  Bridenstines  had  listed  their  farm  with  Har- 
groves &  Sons,  real  estate  brokers  in  Portland,  Ore- 
gon, who  were  authorized  to  find  a  purchaser.  C.  C. 
Hargroves  was  one  of  the  three  members  of  Hargroves 
&  Sons.  The  brokers  placed  an  advertisement  in  a 
paper  giving  a  brief  description  of  the  farm.  The  ad- 
vertisement came  to  the  notice  of  F.  P.  Coulter  and  he 
then  called  at  the  office  of  Hargroves  &  Sons.  As  a 
result  of  the  visit  Coulter  and  C.  C.  Hargroves  went 
out  to  the  farm  and  looked  over  the  premises.  The 
next  day  David  N.  Bridenstine  went  to  Portland  and 
saw  C.  C.  Hargroves  who  told  him  that  the  Gerlinger 
Motor  Car  Company  would  trade  the  Waverly  and 
Montavilla  lots  and  the  note  and  mortgage  for  the 
farm.  On  the  following  day  David  N.  Bridenstine 
made  a  second  trip  to  Portland  and  in  company  with 
C.  C.  Hargroves  visited  the  two  lots  and  inspected  the 
premises.  Either  on  that  day  or  a  day  or  two  after- 
wards David  N.  Bridenstine  and  E.  E.  Gerlinger 
signed  a  contract,  dated  February  20,  1915,  for  the  ex- 
change of  properties.  On  the  following  Sunday  Ger- 
linger and  Coulter,  in  company  with  their  wives,  and 
C.  C.  Hargroves  drove  from  Portland  to  the  farm  and 
looked   over  the  premises.    The   following   Monday 
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David  N.  Bridenstine  sent  word  to  C.  C.  Hargroves 
that  he  was  not  willing  to  complete  the  proposed  ex- 
change and  at  that  time  or  on  a  subsequent  day  as- 
signed as  a  reason  for  his  unwillingness  to  consum- 
"mate  the  agreement  the  fact  that  he  was  in  default  in 
the  interest  on  two  mortgages  which  encumbered  the 
farm,  that  his  taxes  had  not  been  paid,  that  there 
was  an  unpaid  judgment  against  him  and  that  he  had 
to  have  some  money  in  the  exchange  so  that  he  could 
pay  interest,  taxes  and  the  judgment.  A  few  days 
afterwards  C.  C.  Hargroves  called  on  Bridenstine  and 
according  to  the  testimony  of  the  latter  suggested  that 
Hargroves  be  permitted  to  see  what  he  could  do 
towards  effecting  an  exchange.  A  short  time  after- 
wards Bridenstine  called  on  Hargroves  in  Portland 
and,  while  there  is  a  coniSict  in  the  testimony  as  to 
when,  where  and  how  often  the  parties  met,  it  is  suflS- 
cient  to  say  that  they  finally  agreed  to  exchange  prop- 
erties. The  agreement  was  subsequently  consum- 
mated by  the  Bridenstines  deeding  the  Clackamas 
County  farm  to  the  Gerlinger  Motor  Car  Company 
subject  to  a  $2,500  mortgage  held  by  the  State  Land 
Board  and  a  second  mortgage  referred  to  in  the  record 
as  the  Traxler  &  Haynes  mortgage.  Gerlinger  paid 
the  interest  then  due  on  both  mortgages ;  and  there  is 
also  some  more  or  less  uncertain  and  indefinite  evi- 
dence relating  to  other  sums  paid  by  Gerlinger. 
Coulter  testified  that  he  showed  the  Waverly  and  Mon- 
tavilla  lots  to  C.  C.  Hargroves  before  Hargroves  told 
Bridenstine  what  properties  the  Gerlinger  Motor  Car 
Company  proposed  to  offer  in  exchange  for  the  farm ; 
and  this  witness  further  stated  that  the  lots  were  in- 
spected by  Hargroves  so  that  the  latter  could  explain 
to  Bridenstine  what  the  Gerlinger  Motor  Car  Com- 
pany had  to  offer.    Luby  Hargroves,  one  of  the  mem- 
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bers  of  Hargroves  &  Sons,  testified  that  the  Gerlinger 
Motor  Car  Company  had  never  listed  any  property 
with  Hargroves  &  Sons  and  that  the  firm  did  not  at 
any  time  represent  the  Gerlinger  Motor  Car  Company 
or  E.  E.  Gerlinger  or  F.  P.  Coulter,  although  the  wit- 
ness did  say  that  they  represented  the  defendants  as 
*' mediator. '  *  At  the  time  of  the  trial  C.  C.  Hargroves 
was  in  Idaho  where  he  was  engaged  in  business;  and 
he  did  not  appear  as  a  witness.  This  narrative,  al- 
though consisting  of  general  statements  of  the  evi- 
dence, is  sufficient  to  enable  us  to  examine  the  errors 
assigned  by  the  defendants. 

1.  It  is  admitted  by  all  parties  that  C.  C.  Hargroves 
acted  as  an  agent  of  the  Bridenstines.  The  plaintiffs 
alleged,  however,  and  the  defendants  denied  that  Har- 
groves acted  as  an  agent  of  the  Gerlinger  Motor  Car 
Company.  Each  of  the  plaintiffs  was  permitted  to 
testify  that  Hargroves  had  made  certain  representa- 
tions, in  the  absence  of  the  defendants,  concerning  the 
note  and  mortgage,  the  Jefferson  County  land  and 
the  Carpenters.  The  plaintiffs  proceeded  upon  the 
theory  that  Hargroves  was  an  agent  of  the  Gerlinger 
Motor  Car  Company  and  that  therefore  the  latter 
would  be  liable  for  any  misrepresentations  inducing 
the  exchange.  While  they  concede  that  the  company 
would  be  liable  for  misrepresentations  made  by  Har- 
groves if  he  acted  as  agent  of  the  company,  the  de- 
fendants argue  that  they  were  prejudiced  by  the  ad- 
mission of  incompetent  evidence  offered  by  the  plain- 
tiffs to  support  the  allegation  of  agency,  and  that, 
after  the  incompetent  evidence  is  eliminated,  there  is 
not  enough  competent  evidence  remaining  to  warrant 
the  submission  of  the  question  of  the  agency  of  Har- 
groves to  the  jury.  David  N.  Bridenstine  testified 
that  E.  E.  Gerlinger  paid  Hargroves  a  conunission. 
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The  inference  left  by  a  reading  of  the  record  is  that 
Bridenstine  had  no  knowledge  of  the  actual  payment 
of  a  commission  by  Gerlinger  except  the  knowledge 
gained  from  the  hearsay  statements  of  Hargroves 
made  in  the  absence  of  the  defendants.  Gerlinger  tes- 
tified that  Hargroves  stated,  in  the  presence  of  Brid- 
enstine when  the  final  agreement  was  reached,  that 
Bridenstine  had  agreed  to  pay  a  commission  of  $500, 
* '  and  he  thought  that  inasmuch  as,  Bridenstine  was  so 
hard  up  I  ought  to  pay  half  of  it,  and  I  agreed  to  pay 
half  of  it  myself."  Referring  to  the  time  when  the 
parties  finally  agreed  to  exchange  properties  and  when 
Gerlinger,  David  N.  Bridenstine,  Coulter  and  others 
were  present,  the   defendant   Coulter   testified   that: 

*'Mr.  Hargroves  said,  being  as  Mr.  Gerlinger  was 
trading  property  for  the  farm  that  he  thought  it  noth- 
ing more  than  fair  to  pay  part  of  the  commission  and 
that  would  help  put  the  deal  through. '  * 

If  Gerlinger  agreed  to  pay  one-half  of  the  commis- 
sion which  Bridenstine  had  stipulated  to  pay  to  Har- 
groves then  Gerlinger  only  agreed  to  pay  one  half  of 
a  debt  incurred  by  Bridenstine,  and  it  would  not 
amount  to  an  agreement  to  pay  Hargroves  for  services 
performed  as  the  agent  of  the  Gerlinger  Motor  Car 
Company.  If  the  transaction  was  as  testified  by  Ger- 
linger and  Coulter  the  relation  of  principal  and  agent' 
did  not  exist  between  the  Gerlinger  Motor  Car  Com- 
pany and  Hargroves.  Thus  far,  therefore,  the  plain- 
tiffs have  failed  to  offer  sufficient  evidence  to  warrant 
the  submission  of  the  question  of  agency  to  the  jury. 
The  only  additional  evidence  is  found  in  the  testimony 
of  David  N.  Bridenstine.  He  told  the  jury  that  on  the 
day  the  deeds  were  exchanged  he  made  a  mortgage  for 
$500  on  the  Montavilla  lot.    He  said  that  the  mortgage 
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was  made  to  cover  the  commission  he  owed  Hargroves, 
and  a  check  that  Hargroves  had  received  from  Ger- 
linger  and  turned  over  to  the  witness,  and  also  some 
cash  furnished  by  Hargroves.  The  mortgage  was  de- 
livered after  Bridenstine  had  received  the  deed  to  the 
Montavilla  lot,  although  the  deed  and  the  mortgage 
were  delivered  on  the  same  day.  Bridenstine  was 
asked  if  he  knew  ''who  had  those  lots  for  sale  at  the 
time  when  they  offered  to  you, ' '  and  he  answered  thus : 

''Hargroves  told  me  he  had  them  for  sale,  that  he 
represented  both  parties  and  drawed  a  commission  for 
both  parties,  only  the  500 — ^when  I  put  the  $500  loan 
on  the  Catherine  addition  house  I  made  the  loan — 

Hargroves  made  the  loan — and  he  had  to  get  Mr.  Ger- 
linger's  check  to  make  me  the  loan  with.  The  loan 
went  through  my  hands." 

2-4.  Bridenstine  testified  that  Hargroves  "let  me 
have  the  check  he  got  from  Mr.  Gerlinger"  and  over 
the  objection  of  defendants  was  permitted  to  tell  about 
the  contents  of  the  check  and  also  that  Hargroves  "told 
me  he  would  have  to  go  and  get  his  commission  before 
he  could  make  me  the  loan."  When  Bridenstine  re- 
ferred to  the  check  given  him  by  Hargroves  he  was 
referring  to  a  transaction  that  occurred  after  the  ex- 
change of  properties  had  been  completed  by  the  deliv- 
ery of  deeds;  and  when  the  witness  spoke  of  Har- 
groves saying  that  "he  would  have  to  go  and  get  his 
commission"  he  spoke  of  a  declaration  made  by  Har- 
groves after  the  exchange  had  been  consummated. 
The  importance  of  the  testimony  given  by  Bridenstine 
is  apparent,  because  without  it  there  was  not  enough 
testimony  to  warrant  the  submission  of  the  question 
of  agency  to  the  jury.  It  is  true  that  an  agency  can 
be  proved  by  circumstances  and  the  course  of  dealing 
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between  the  parties :  Co-operative  Copper  Co.  v.  Law, 
65  Or.  250,  253  (132  Pac.  521) ;  but  it  is  also  true  'that 
it  is  a  well-established  rule  that  the  mere  declarations 
of  an  alleged  agent  are  not  competent  testimony  to 
prove  the  fact  of  agency:  Wicktorwitz  v.  Farmers' 
Ins.  Co.,  31  Or.  569,  575  (51  Pac.  75).  Moreover,  the 
check  was  the  best  evidence  and  it  was  not  competent 
to  ask  Bridenstine  about  the  contents  without  first 
laying  the  necessary  foundation  for  secondary  evi- 
dence. It  was  also  error  to  permit  Bridenstine  to  tes- 
tify about  Hargroves  stating  that  **he  would  have  to 
go  and  get  his  commission  before  he  could  make  the 
loan,"  because  the  testimony  was  hearsay  and  was 
only  one  way  of  reciting  a  declaration  of  agency  made 
by  Hargroves.  Unless  upon  a  new  trial  the  plaintiffs 
offer  additional  competent  evidence  the  jury  should 
not  be  asked  to  pass  upon  the  question  of  whether  Har- 
groves acted  as  an  agent  of  the  Gerlinger  Motor  Car 
Company. 

5.  There  was  competent  evidence  for  and  against  the 
contention  of  the  plaintiffs  that  E.  E.  Gerlinger  and 
F.  P.  Coulter,  while  representing  the  Gerlinger  Motor 
Car  Company,  made  fraudulent  representations  and 
therefore  the  question  of  fraud  was  for  the  jury  to 
decide. 

6.  The  remaining  assignments  of  error  relate  to  the 
value  of  the  Butler  note  and  mortgage.  The  principal 
was  not  due  until  April  20,  1916,  and  the  interest  had 
been  paid  to  April  20,  1914.  The  defendants  contend 
that  no  proper  demand  for  the  payment  of  interest  had 
been  made  when  this  action  was  commenced  on  Sep- 
tember 15,  1915,  and  that  therefore  the  signer  of  the 
,note  had  not  defaulted.  Predicated  upon  the  conten- 
tion that  a  default  had  not  occurred  the  defendants 
argue  that  it  is  impossible  to  ascertain  whether  the 
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note  was  worth  less  than  its  face  value  until  a  default 
occurs.  It  will  not  be  necessary  to  decide  whether  the 
maker  of  the  note  was  in  default  in  the  absence  of  a 
demand  for  the  interest  due  on  April  20,  1915,  but  it 
will  be  suflScient  for  the  purposes  of  this  case  merely 
to  assume  that  the  maker  had  not  defaulted.  An  at- 
tempt to  prove  damages  might  meet  with  more  diffi- 
culties if  made  before  default  than  if  made  after  de- 
fault, but  a  party  is  not  prevented  from  making  the 
attempt,  for  as  said  by  Mr.  Justice  Cooley  in  Briggs 
v.  Brushaber,  43  Mich.  330  (5  N.  W,  383,  38  Am.  Rep. 
187). 

'*  Controversies  of  the  sort  can  only  be  determined  in 
one  way,  the  jury  must  judge  of  the  extent  of  the  dam- 
age by  such  evidence  of  value  as  the  parties  may  be 
able  to  produce,  and  to  postpone  a  remedy  until  the 
time  shall  arrive  when  all  possibility  of  error  or  mis- 
take is  precluded,  would  be  grossly  unjust  and  in  many 
cases  equivalent  to  a  denial  of  remedy":  See,  also. 
Currier  v.  Poor,  155  N.  Y.  344  (49  N.  E.  937). 

If  the  plaintiffs  were  induced  to  accept  the  note  and 
mortgage  by  false  representations  they  are  entitled  to 
recover  damages ;  Nolte  v.  Reichelm,  96  111.  425 ;  Whit- 
ing V.  Price,  169  Mass.  576  (48  N.  E.  772,  61  Am.  St. 
Rep.  307),  172  Mass.  240  (51  N.  E.  1084,  70  Am.  St. 
Rep.  262) ;  Bradford  v.  Neill,  46  Minn.  347  (49  N.  W. 
193) ;  Bradbury  v.  Haines,  60  N.  H.  123. 

7.  C.  Tellef  son  was  interested  in  a  mortgage  on  a  90 
acre  farm  owned  by  plaintiflfs.  Bridenstine  proposed 
to  assign  the  Butler  note  and  mortgage  in  part  pay- 
ment of  the  Tellefson  mortgage.  Tellefson  made  a 
trip  to  the  Jefferson  County  property  for  the  purpose 
of  inspecting  the  land.  Bridenstine  was  permitted  to 
testify  that  when  Tellefson  returned  the  latter  said: 
**The  security  vas  not  sufficient,  he  would  not  take  it 
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at  all.  That  he  would  not  accept  it."  This  answer 
was  hearsay  and  should  not  have  been  permitted  to 
have  been  given. 

8,  9.  There  was  some  testimony  offered  by  the  plain- 
tiffs and  defendants  concerning  the  value  of  an  auto 
truck  and  an  automobile  given  by  the  Gerlinger  Motor 
Car  Company  to  the  Carpenters  for  the  note  and  mort- 
gage. If  the  note  and  mortgage  are  worth  the  value 
expressed  in  the  note  it  would  make  no  difference 
whether  the  Gerlinger  Motor  Car  Company  gave  less 
than  $2^500  for  the  note  and  mortgage.  It  was  compe- 
tent, however,  for  the  plaintiffs  to  offer  testimony  con- 
cerning the  auto  truck  and  the  automobile  for  whatever 
such  testimony  might  be  worth  upon  the  issue  of  the 
alleged  knowledge  of  the  alleged  falsity  of  the  alleged 
representations  concerning  the  value  of  the  note  and 
mortgage.  James  E.  Carpenter  testified  that  he  sold 
the  auto  truck  and  was  asked  how  much  he  got  for  it 
and  was  permitted  to  answer  that  he  received  $150. 
The  same  witness  was  asked  if  he  knew  the  value  of  the 
automobile  and  he  was  permitted  to  answer  thus :  * '  We 
have  it  up  for  sale  for  $500  and  I  can't  sell  it  for 
that.'*    Both  answers  were  clearly  objectionable. 

10.  H.  A.  Webster  wrote  a  letter  dated  April  23, 
1915,  in  behalf  of  the  Bridenstines  to  Myron  W.  Davis 
of  Boise,  Idaho,  telling  him  that  the  signer  was  in- 
formed that  Davis  was  the  present  owner  of  the  Jeffer- 
son County  land  and  calling  attention  to  the  fact  that 
interest  was  due  and  unpaid  and  requesting  Davis  to 
remit  the  amount.  Under  date  of  May  4,  1915,  Davis 
answered  the  letter  acknowledging  his  ownership  of 
the  Jefferson  County  property  and  requesting  Briden- 
stine  to  grant  additional  time  for  the  payment  of  ac- 
crued interest.    Davis  did  not  sign  the  note  or  mort- 
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gage.  Both  these  letters  were  incompetent  and  should 
not  have  been  received  in  evidence.  The  judgment  is 
reversed  and  the  cause  is  remanded  for  a  new  trial. 

Bevebsed.    Rehearing  Denied. 


Denied  November  27,  1917. 

On  Petition  for  Eehearinq. 

(168  Pa<5.  972.) 

On  petition  for  rehearing.    Denied. 

Mr.  A.  S.  Dresser,  Mr.  H.  A.  Webster  and  Mr.  Wal- 
ter A.  Dimick,  for  the  petition. 

Mr.  Maurice  W.  Seitz,  contra. 

In  Banc.  Mb.  Justice  Harris  delivered  the  opinion 
of  the  court. 

The  plaintiffs  earnestly  petition  for  a  rehearing. 
The  petition  is  supported  by  a  reargument  of  the 
questions  which  were  presented  at  the  hearing,  dis- 
cussed in  the  printed  briefs  and  decided  in  the  original 
opinion.  'We  do  not  deem  it  necessary  again  to  re- 
view all  the  questions  reargued  in  the  petition.  The 
original  opinion  was  not  even  written  until  the  entire 
record  had  been  carefully  read  and  examined  by  more 
than  one  member  of  the  court.  The  petition  does  how- 
ever contain  an  additional  point  not  previously  sug- 
gested by  the  plaintiffs. 

11,  12.  The  complaint  charges  that  the  alleged  false 
representations  were  made  by  the  Gerlinger  Motor  Car 
Company  speaking  through  its  agents  E.  E.  Gerlinger, 
F.  P.  Coulter  and  C.  C.  Hargroves.  In  the  original 
opinion  we  held  that  there  was  sufficient  evidence  to  go 
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to  the  jury  upon  the  question  of  whether  false  repre- 
sentations were  made  by  the  corporation  through  its 
representatives  E.  E.  Gerlinger  and  F.  P.  Coulter,  but 
that  there  was  no  competent  evidence  to  prove  that 
Hargroves  acted  as  an  agent  for  the  Gerlinger  Motor 
Car  Company ;  and  that,  therefore,  the  trial  court  erred 
in  asking  the  jury  to  decide  whether  false  representa- 
tions were  made  by  the  company  through  Hargroves 
as  its  agent.  The  charge  given  by  the  trial  judge  per- 
mitted the  jury  to  find  for  the  plaintiffs  if  the  jury 
found  that  the  company  made  false  representations 
through  Gerlinger  and  Coulter  or  through  Hargroves. 
The  question  of  whether  the  company  made  false  state- 
ments through  Gerlinger  and  Coulter  was  properly 
submitted  to  the  jury;  but,  the  question  of  whether 
such  statements  were  made  by  the  company  through 
Hargroves  was  improperly  submitted  to  the  jury 
because  there  was  no  evidence,  except  clearly  incom- 
petent evidence,  concerning  the  allegation  that  Har- 
groves was  an  agent  of  the  corporation.  If  it  could 
be  ascertained  from  the  record  that  the  jury  based  its 
verdict  solely  upon  a  finding  that  the  company  spoke 
falsely  through  its  agents  Gerlinger  and  Coulter  or 
either  of  them,  and  not  through  Hargroves,  then  it 
could  be  argued  with  reason  that  a  lack  of  competent 
evidence  concerning  the  alleged  agency  of  Hargroves 
should  not  work  a  reversal.  But  there  is  no  way  of 
knowing  whether  the  jury  found  the  company  liable  on 
account  of  representations  made  by  Hargroves  or  on 
account  of  statements  made  by  Gerlinger  and  Coulter ; 
and  consequently  a  reversal  of  the  judgment  is  the 
only  just  and  practicable  alternative.  There  are  sharp 
contradictions  in  the  testimony  and  a  decision  on  a 
mere  paper  record  would  necessarily  be  without  that 
intangible  and  not  recordable  but  nevertheless  helpful 
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form  of  evidence  which  so  often  manifests  itself  in  the 
appearance  of  a  witness  and  the  manner  in  which  he 
testifies. 

13.  It  is  strenuously  insisted  that  there  was  enough 
competent  evidence  to  carry  the  question  of  Hargroves ' 
agency  to  the  jury.  Verdicts  must  be  supported  by 
evidence;  and  they  cannot  stand  when  founded  only 
upon  supposition,  speculation  and  conjecture.  As  we 
read  the  record,  the  most  that  can  be  said  for  the  ver- 
dict, if  the  incompetent  evidence  is  first  eliminated  and 
if  it  is  then  assumed  that  the  verdict  rests  upon  a 
finding  that  Hargroves  was  an  agent  of  the  company, 
is  that  it  was  founded  upon  speculation  and  conjec- 
ture :  Spain  v.  Oregon-W  ashing  ton  R.  &  N.  Co.,  78  Or. 
355,  369  (153  Pac.  470) ;  Parmelee  v.  Chicago  M.  d  St. 
P.  By.  Co.,  92  Wash.  185  (158  Pac.  977). 

It  was  error  to  permit  Bridenstine  to  relate  the  state- 
ment made  to  him  by  Tellefson;  the  letter  addressed 
to  Davis  and  the  one  written  by  him  were  incompe- 
tent ;  and  yet  if  these  were  the  only  errors  appearing 
in  the  record  the  judgment  might  be  sustained.  But 
there  were  other  errors  committed  during  the  trial  and 
the  other  errors,  as  pointed  out  in  the  original  opinion, 
were  prejudicial  to  the  appellants.  Our  original  opin- 
ion is  adhered  to  and  the  petition  for  a  rehearing  is 
denied.  Bevebsed.    Beheabing  Denied. 
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Argued  October  18,  affirmed  on  plain  tiffs  appeal  October  26,  rehearing 

denied  November  27,  1917. 

ELLIOTT  V.  TILLAMOOK  COUNTY. 

(168  Pac.  77.) 

Conntiefi — ^Bonds— Petition. 

1.  Laws  of  1913,  page  170,  Section  3,  requiring  petitions  to  issue 
county  road  bonds  to  state  the  period  the  bonds  shall  run,  is  not  sub- 
stantially complied  with  by  a  petition  for  bonds  ''to  run  not  to  exceed 
20  years." 

Ck>iiiitleB — FindingB  of  Court — ConclnslTeness — ^IsBoance  of  Bonds. 

2.  A  County  Court's  finding  pursuant  to  Laws  of  1913,  page  170, 
Section  4,  that  a  petition  to  issue  county  road  bonds  substantially  con- 
formed to  the  requirements  of  Section  3  of  said  act  is  not  conclusive. 

Oonntles — ^Bonda — Onrative  Act. 

3.  Laws  of  1913,  page  174,  Section  11,  making  a  County  Court's 
declaration  that  a  bond  issue  project  carried  at  an  election  conclusive 
aa  to  the  regularity  of  all  prior  proceedings,  is  invalid  in  so  far  as 
it  attempts  to  cure  a  jurisdictionally  defective  petition. 

From  Tillamook :  George  E.  Bagley,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  Moore. 

This  is  a  suit  by  Smith  W.  Elliott,  a  resident  tax- 
payer of  Tillamook  County,  Oregon,  against  that  qicasi 
municipality,  A.  M.  Hare  as  county  judge,  and  F.  L. 
Owens  and  H.  V.  Alley  as  county  commissioners 
thereof,  to  enjoin  the  issue  and  sale  of  county  bonds, 
the  proceeds  from  which  were  intended  to  be  used  in 
constructing  permanent  roads  within  the  county.  The 
complaint  details  the  proceedings  employed  to  secure 
an  issue  of  the  bonds,  and  alleges  the  petition  therefor 
was  insuflScient  because  it  did  not  set  forth  or  specify 
the  length  of  time  the  bojds  should  run,  as  required 
by  Section  3  of  Chapter  103,  Gen.  Laws  Or.  1913 ;  and 
that  the  bonds  were  ordered  to  be  sold  at  a  discount, 
in  violation  of  Section  15  of  that  act.  A  demurrer  to 
the  complaint  for  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  suit  was  overruled  as  to  the 
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first  ground  so  stated,  but  sustained  as  to  the  second. 
Thereupon  the  plaintiff  declined  further  to  plead,  and 
a  decree  being  rendered  enjoining  the  sale  of  the  bonds 
below  par,  both  parties  appeal. 

Bonds  Enjoined.    Beheabing  Denied. 

For  plaintiff-appellant  there  was  a  brief  and  an  oral 
argument  by  Mr.  H.  T,  Botts. 

For  defendants  and  appellants  there  was  a  brief  with 
oral  arguments  by  Mr.  T.  H.  Goyne  and  Mr.  Charles  W. 
Fulton. 

Mr.  Justice  Moore  delivered  the  opinion  of  the 
court. 

Section  10  of  Article  XI  of  the  organic  law  of  the 
state  was  amended  by  a  vote  of  the  electors  November 
8, 1910,  pursuant  to  an  exercise  of  the  initiative  power, 
and  that  clause  now  reads : 

**No  county  shall  create  any  debts  or  liabilities  which 
shall  singly  or  in  the  aggregate  exceed  the  sum  of  five 
thousand  dollars,  except  to  suppress  insurrection  or 
repel  invasion,  or  to  build  permanent  roads  within  the 
county,  but  debts  for  permanent  roads  shall  be  incurred 
only  on  approval  of  a  majority  of  those  voting  on  the 
question '^  Gen.  Laws  Or.  1911,  p.  11. 

In  order  to  execute  the  authority  thus  specified  Chap- 
ter 103,  Gen.  Laws  Or.  1913,  was  enacted.  Section  1 
thereof  provides  that  bonds  may  be  issued  for  the  pur- 
pose mentioned.  Section  2  declares  that  an  exercise 
of  such  authority  shall  be  invoked  by  petition.  Section 
3,  as  far  as  material  herein,  reads : 

*'The  petition  mentioned  in  Section  2  of  this  act 
shall  set  out  and  specify  the  amount  of  bonds  proposed 
to  be  issued,  the  length  of  time  they  shall  run,  and  the 
maximum  rate  of  interest  they  shall  bear.  *  •  The  pe- 
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tition  shall  be  in  substance  the  following  form** — set- 
ting forth  the  pattern. 

The  act  to  which  reference  has  been  made  was  at- 
tempted to  be  changed  by  Chapter  12,  Gen.  Laws  Or. 
1917.    The  proposed  alteration  is  entitled : 

'*An  act  to  amend  Chapter  103,  General  Laws  of 
Oregon  for  1913,  by  inserting  therein  an  additional  sec- 
tion.'' 

Omitting  the  enacting  and  emergency  clauses  Chap- 
ter 12  is  as  follows : 

''Section  1.  That  Chapter  103,  General  Laws  of 
Oregon  for  1913,  be  and  the  same  is  hereby  amended 
by  inserting  therein  an  additional  section  which  shall 
be  numbered  Section  16  (a)  to  read  as  follows:  Sec. 
16  (a).  After  the  issuance  of  bonds  has  been  author- 
ized by  an  election  held  in  accordance  with  the  provi- 
sions of  this  act  the  County  Court  may,  in  its  discre- 
tion, in  lieu  of  bonds  redeemable  only  at  the  time  stated 
in  the  notice,  issue  bonds,  reserving  the  right  to  redeem 
them  or  any  portion  thereof  serially  each  year,  and 
make  such  reservation  in  the  order  providing  for  their 
issuance.  When  bonds  are  issued  with  such  reserva- 
tion, the  redemption  fund  provided  for  in  this  act  may 
be  used  each  year,  as  it  is  collected,  for  the  redemption 
of  such  proportion  or  percentage  of  such  bonds  as  will 
redeem  all  of  them  at  the  end  of  the  time  fixed  in  the 
prior  proceedings  for  the  maturity  of  such  bonds,  in- 
stead of  being  kept  and  deposited  or  loaned  as  pro- 
vided in  this  act  until  the  final  maturity  of  the  bonds." 

The  validity  of  Chapter  12  may  well  be  questioned, 
since  it  appears  to  be  violative  of  the  provisions  of 
Section  22,  Article  IV,  of  the  Constitution  of  Oregon, 
which  declares : 

**No  tfct  shall  ever  be  revised  or  amended  by  mere 
reference  to  its  title,  but  the  act  revised  or  section 
amended  shall  be  set  forth  and  published  at  full 
length.'' 
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Chapter  12,  Gen.  Laws  Or.  1917,  will  in  this  instance 
be  treated  as  in  full  force  and  effect. 

The  petition  referred  to  in  the  complaint  was  sub- 
scribed by  more  than  the  required  number  of  registered 
voters,  each  of  whom  noted  opposite  his  name  the  pre- 
cinct in  which  he  resided  and  his  postoffice  address. 
Omitting  the  signatures  the  petition  is  as  follows : 

*  *  To  the  Honorable  County  Court  of  Tillamook  County, 

Oregon : 
*'We,  the  undersigned  registered  voters,  respectively 
petition  that  you  call  a  special  election  for  the  purpose 
of  submitting  to  the  voters  of  this  county  the  question 
of  issuing  bonds,  to  provide  for  the  construction  of  per- 
manent roads  in  this  county,  to  the  amount  of  four 
hundred  and  twelve  thousand  dollars  ($412,000),  to  run 
not  to  exceed  twenty  years  each,  provided,  however,  the 
county  may  reserve  the  right  to  redeem  same  or  any 
portion  thereof  serially  each  year.  The  aforesaid 
bonds  shall  bear  interest  at  not  to  exceed  five  (5)  per 
cent  per  annum. 

''Name.  Precinct.  P.  0.  Address.** 

This  petition  was  filed  with  the  county  clerk  May  4, 
1917,  and  a  week  thereafter  the  County  Court,  comply- 
ing with  the  requirements  of  Section  4  of  said  Chapter 
103,  examined  the  petition,  found  that  it  substantially 
conformed  to  the  requirements  of  Section  3  of  that  act, 
and  was  in  all  other  required  particulars  correct. 
Thereupon  it  made  an  order  directing  that  a  special 
election  should  be  called  and  held  in  the  county  June  4, 
1917,  for  the  purpose  specified  in  the  petition,  which 
order  further  stated  the  facts  required  by  Section  4  of 
the  act  and  directed  that  the  bonds  proposed  to  be  is- 
sued were 

*'to  run  for  a  term  of  twelve  years  each  and  to  bear 
interest  at  the  rate  of  five  per  centum  per  annum,  said 
bonds  to  be  redeemed  one-tenth  annually  beginning 
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at  the  end  of  the  third  year,  no  more  than  $200,000.00 
of  bonds  to  be  issued  in  any  one  year. ' ' 

The  order  also  prescribed  the  form  of  notice  to  be 
given  as  specified  in  Section  6  of  the  act,  and  directed 
the  county  clerk  to  have  the  notices  printed  and  to 
post  them  20  days  prior  to  the  election.  This  order 
was  strictly  obeyed. 

The  election  was  held  in  the  several  precincts  of  the 
county  at  the  time  designated,  where  and  when  were 
cast  1,499  votes  in  favor  of  the  measure  and  687  against 
it.  The  judges  and  clerks  of  the  election  made  due 
returns  thereof,  which  being  properly  canvassed  and 
reported  the  County  Court  on  June  12, 1917,  made  and 
caused  to  be  entered  in  its  journal  an  order  declaring 
that  a  majority  of  the  voters  voting  at  such  election 
had  voted  in  favor  of  issuing  such  bonds,  which  order 
further  stated  all  the  facts  required  to  be  detailed  by 
Section  11  of  the  act. 

The  County  Court  duly  advertised  a  sale  of  the 
bonds,  receiving  several  bids  therefor,  and  accepted 
as  the  most  favorable  that  of  Messrs.  Keeler  Brothers, 
of  Denver,  Colorado,  who  offered  to  pay  the  face  value 
and  accrued  interest  of  the  bonds  and  a  premium  of 
$5,  less,  however,  $6,900,  as  the  cost  of  printing  such 
evidences  of  indebtedness  and  as  attorney's  fees  in 
ascertaining  and  determining  the  validity  of  such  se- 
curities. Thereupon  this  suit  was  instituted  and  ter- 
minated as  hereinbefore  stated. 

An  examination  of  the  petition  as  set  forth  above  will 
show  an  attempt  to  comply  with  the  requirements  of 
Section  3  of  Chapter  103,  and  also  to  conform  to  an 
exercise  of  the  discretion  which  is  conferred  upon  the 
County  Court  by  Section  16  (a)  of  Chapter  12.  If 
that  attempted  enactment  is  valid,  the  power  conferred 
can  be  employed  without  any  request  therefor  or  limi- 
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tation  thereof  by  the  registered  voters  as  to  the  pay- 
ment of  the  bonds  serially.  The  statement  of  such 
matters  in  the  petition  and  notices  was  superfluous, 
but  probably  would  not  have  impaired  the  efficacy 
of  the  proceedings  if  the  petition  was  adequate  in 
other  particulars:  Clark  v.  Hood  River  County,  73 
Or.  336  (143  Pac.  897). 

1,  2.  It  will  be  remembered  that  Section  3  of  Chap- 
ter 103  demands  that  the  petition  inaugurating  the  pro- 
ceedings, 

''shall  set  out  and  specify  (1)  the  amount  of  bonds 
proposed  to  be  issued,  (2)  the  length  of  time  they  shall 
run,  and  (3)  the  maximum  rate  of  interest  they  shall 
bear. '  ^ 

The  statement  in  the  petition  that  the  bonds  were 

''to  run  not  to  exceed  twenty  years  each,  provided,  how- 
ever, the  county  may  reserve  the  right  to  redeem  same 
or  any  portion  thereof  serially  each  year,  *  ^ 

would,  if  this  quoted  clause  were  controlling,  permit 
the  bonds  to  run  20  years  as  the  maximum  and  two 
as  the  minimum,  assuming  that  the  phrase  "serially 
each  year*'  means  a  succession  of  payments  which 
would  necessarily  embrace  a  period  of  at  least  two 
years.  Such  a  variance  would  not  be  a  compliance  with 
the  second  requirement  of  Section  3  of  Chapter  103. 
Section  4  of  that  chapter  provides  that  if  the  County 
Court  from  an  examination  of  the  petition  is  satis- 
fied that  it  "substantially  conforms''  to  the  require- 
ments of  Section  3  of  the  act,  an  order  shall  be  made 
directing  a  special  election  to  be  called  and  held  in 
the  county  for  the  purpose  specified.  It  will  be  kept 
in  mind  that  the  County  Court  made  a  finding  to  the 
effect  that  from  an  inspection  of  the  petition  it  "sub- 
stantially conformed"  to  such  requirements.  A  clause 
of  Section  3  of  the  act  under  consideration,  in  referring 
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to  the  means  prescribed  for  inaugurating  proceed- 
ings to  be  employed  to  obtain  an  issue  of  county  bonds, 
reads :  * '  The  petition  shall  be  in  substance  the  follow- 
ing form*^ — setting  forth  a  proposed  model.  It  is 
believed  that  the  phrase  ** substantially  conforms'*  to 
the  requirements  of  Section  3,  as  used  in  Section  4  of 
the  act,  relates  only  to  any  form  of  petition  other  than 
recommended  that  might  be  adopted  by  the  registered 
voters,  and  not  to  either  of  the  three  jurisdictional  pre- 
requisites specified  in  the  section  last  mentioned;  and 
that  any  finding  made  by  a  County  Court  that  the 
petition  *  *  substantially  conforms '  *  to  the  requirements 
of  Section  3,  when  either  of  the  matters  essential  to 
confer  power  to  hear  and  determine  the  question  does 
not  strictly  comply  with  the  mandate  of  that  section, 
is  not  conclusive.  An  examination  of  the  petition  does 
not  lead  to  the  conclusion  that  it  ''substantially  con- 
forms''  to  the  requirements  of  Section  3  of  Chapter 
103. 

It  is  insisted  by  defendant 's  counsel  that  eliminating 
from  the  petition  all  parts  thereof  relating  to  Section 
16  (a)  of  Chapter  12,  Gen.  Laws  Or.  1917,  thereby 
leaving  the  phrase  limiting  the  term  of  the  bonds  **to 
run  not  to  exceed  twenty  years  each, ' '  the  irregularity 
respecting  the  time  should  not  vitiate  the  proceedings. 
The  case  relied  upon  as  sustaining  the  legal  principle 
thus  maintained  is  that  of  City  of  Oswego  v.  Davis,  97 
Kan.  371,  154  Pac.  1124,  where  was  construed  a  stat- 
ute of  Kansas  which  provided,  inter  alia,  as  follows : 

*' Whenever  the  city  council  of  any  such  city  shall 
desire  to  procure  authority  for  the  issuance  of  bonds 
under  the  terms  of  this  act,  they  shall  pass  an  ordinance 
directing  the  calling  of  an  election  for  the  submission 
of  the  question  to  the  electors  thereof.  Notice  for  such 
election  shall  state  the  amount  of  bonds  proposed  to 
be  issued. ' ' 

86  Or.— 28 
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In  an  ordinance  enacted  pursuant  to  such  authoriza- 
tion it  was  provided : 

*  *  That  an  election  is  hereby  directed  to  be  held  at  the 
usual  place  of  voting  in  the  several  wards  of  said  city, 
within  thirty  days  from  the  taking  effect  of  this  or- 
dinance, at  which  the  following  proposition  shall  be 
submitted  to  the  electors  of  said  city,  to  wit:  'Shall 
the  mayor  and  councilmen  of  the  City  of  Oswego, 
Kansas,  issue  the  bonds  of  said  city  in  a  sum  not  ex- 
ceeding thirty  thousand  dollars. '  •  •  '' 

In  a  mandamus  proceeding  to  compel  the  auditor  of 
state  to  register  bonds  issued  pursuant  to  such  or- 
dinance by  the  City  of  Oswego  for  the  extension  and 
improvement  of  its  municipal  water  plant,  it  was  held 
that  the  slight  departure  from  the  precision  of  state- 
ment required  by  the  statute  touching  the  amount  of 
bonds  to  be  put  forth  did  not  render  the  proposed  issue 
illegal  nor  preclude  their  registration.  The  conclu- 
sion thus  reached  is  supported  by  decisions  from  other 
courts,  as  will  be  seen  by  an  examination  of  the  cases 
there  cited.  Adverse  decisions,  however,  are  also 
noted,  an  inspection  of  which  in  our  opinion  presents 
the  better  reason.  Thus  in  HillshorougTi  County  v. 
Henderson,  45  Fla.  356  (33  South.  997),  it  was  ruled 
that  counties  desiring  to  issue  bonds  should  strictly 
comply  with  the  provisions  of  a  statute  regulating 
such  issue,  and  that  a  resolution  attempting  to  author- 
ize the  issuance  of  county  bonds,  which  determination 
stipulated  that  the  bonds  should  bear  not  more  than 
4  per  cent  interest  per  annum  without  fixing  a  definite 
rate,  was  not  a  compliance  with  the  statutory  require- 
ment. Based  upon  such  conclusion  the  proposed  issue 
of  the  bonds  was  perpetually  enjoined. 

In  State  ex  rel.  v.  Saline  County  Court,  45  Mo.  242, 
pursuant  to  a  statute  authorizing  a  County  Court  to 
subscribe  to  stock  of  a  railway  company,  if  a  majority 
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of  the  taxpayers  voted  therefor,  '*  specifying  the 
amount,  *  ^  it  was  determined  that  an  order  of  a  Connty 
Court  submitting  the  question  to  the  electors  and 
calling  upon  them  to  vote  for  or  against  an  amount 
not  exceeding  $70,000,  but  leaving  the  precise  amount 
uncertain,  was  not  a  compliance  with  the  terms  of  the 
enactment. 

So,  too,  in  Stern  v.  City  of  Fargo,  18  N.  D.  289  (122 
N.  W.  403,  26  L.  E.  A.  (N.  S.)  665),  in  construing  a 
statute  of  North  Dakota  which  authorized  the  issuance 
of  bonds  and  required  notices  of  election  therefor 
should  specify  the  purpose  for  which  the  bonds  were 
to  be  issued  and  the  amount  thereof,  it  was  ruled  that 
a  resolution  of  a  city  council  providing  for  the  issuance 
of  $100,000  in  bonds,  or  such  part  thereof  as  might  be 
required,  and  notices  of  similar  import,  did  not  state 
the  amount  of  bonds  to  be  voted  for,  and  that  without 
such  statement  the  question  of  the  issuance  of  bonds 
was  not  fairly  presented  to  the  electors,  who  were  en- 
titled to  know  definitely  what  was  proposed  in  the  way 
of  increasing  the  indebtedness  of  the  city.  To  the 
same  effect  see,  also.  Smith  v.  Mayor  and  Council  of 
Dublin,  113  Ga.  833  (39  S.  E.  327) ;  Crooke  v.  Board  of 
Commissioners,  36  Ind.  320;  Cincinnati  etc.  R.  Co.  v. 
Wells,  39  Ind.  539;  Mercer  County  v.  Pittsburgh  d 
Erie  R.  Co.,  27  Pa.  St.  389. 

While  it  would  probably  be  presumed  that  each 
registered  voter  carefully  read  a  petition  which  was 
being  circulated  for  any  purpose  before  he  subscribed 
his  name  to  it,  experience  teaches  that  but  a  very  small 
percentage  of  persons  do  so,  relying  upon  what  is  told 
them  as  being  requested  by  the  application.  The 
legislative  assembly  evidently  recognizing  this  trait 
of  character  enacted  in  Chapter  103,  supra,  that  a  peti- 
tion praying  for  the  calling  of  an  election  to  issue 
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bonds  for  the  construction  and  maintenance  of  perma- 
nent roads  in  the  county  should,  inter  alia,  set  forth 
and  specify  the  length  of  time  the  bonds  should  run, 
and  having  done  so,  the  requirement  is  a  condition 
precedent  to  an  exercise  of  the  right  which  is  not  com- 
plied with  by  adopting  a  sliding  scale  ranging  from 
two  to  twenty  years.  Whatever  motive  may  have 
prompted  the  enactment  of  Section  3  of  Chapter  103 
is  unimportant,  for  the  legislature  having  commanded 
that  the  petition  inaugurating  the  proceedings  should 
contain  the  requirement  last  above  mentioned,  the 
language  so  employed  is  mandatory  and  must  be 
obeyed  in  order  to  render  valid  an  exercise  of  the 
power  invoked.  A  text-writer,  commenting  upon  this 
legal  principle,  observes : 

**The  provisions  of  the  constitution  or  statutes  con- 
ferring authority  to  issue  the  securities  in  question  in 
respect  to  their  purpose,  denomination,  maturity,  time 
of  payment  and  rate  of  interest  if  mandatory  should  be 
literally  followed ' ' :  Abbott,  Pub.  Securities,  §  139. 

To  the  same  effect  see  Sections  91  and  164  of  that 
work.     This  author  further  remarks: 

''The  initial  steps  prescribed  by  law  are  regarded 
as  jurisdictional  and  a  failure  to  comply  with  them 
renders  their  subsequent  action  with  its  attendant  re- 
sults voidable  if  not  entirely  void'':  Id.,  §  140. 

The  petition  did  not ' '  substantially  conform ' '  to  the 
requirements  of  Section  3  of  Chapter  103,  supra,  and 
was  insufficient  to  confer  jurisdiction  of  the  subject 
matter. 

3.  Nor  was  this  defect  cured  by  a  clause  of  Section  11 
of  Chapter  103  which  declares  that  if  at  an  election 
called  and  held  pursuant  to  the  provisions  of  the  act, 

''a  majority  of  the  voters  voting  at  such  an  election 
shall  vote  in  favor  of  issuing  such  bonds,  the  County 
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Court  shall  enter  an  order  in  its  journal  declaring  that 
fact,  and  that  order  shall  be  absolutely  conclusive  as  to 
the  regularity  of  all  the  proceedings  in  reference  to 
the  matter. '  ^ 

The  legislature  in  prescribing  rules  governing  the 
trial  of  civil  causes  may  enact  that  certain  resulting 
evidentiary  facts  related  to  and  having  a  tendency  to 
establish  the  existence  of  some  preceding  fact  can 
properly  declare  that  the  subsequent  fact  affords 
prima  facie  evidence  of  the  antecedent  fact,  and  such 
enactment  will  be  upheld,  notwithstanding  the  burden 
of  proof  is  thereby  shifted  to  the  adverse  party,  since 
he  is  not  concluded  thereby,  but  may  introduce  evi- 
dence tending  to  rebut  the  disputable  presumption 
thereby  created:  State  v.  Thomas,  144  Ala.  77  (40 
South.  271,  113  Am.  St.  Rep.  17,  6  Ann.  Cas.  744,  and 
notes,  2  L.  R.  A.  (N.  S.)  1011).  A  statute  declaring  that 
a  tax  deed  affords  conclusive  evidence  of  the  regularity 
of  the  proceedings  relative  to  the  assessment  and 
taxation  of  property  is  invalid,  for  the  enactment  is 
an  attempt  to  deprive  a  person  of  his  property  without 
due  process  of  law:  Strode  v.  Washer,  17  Or.  50  (16 
Pac.  926) ;  Harris  v.  Harsch,  29  Or.  562  (46  Pac.  141) ; 
Bradford  v.  Durham,  54  Or.  1  (101  Pac.  897, 135  Am.  St. 
Rep.  807);  Tracy  v.  Reed,  38  Fed.  69  (2  L.  R.  A. 
773,  and  notes,  13  Sawy.  622). 

A  deed  is  designed  to  evidence  a  transfer  of  the  title 
to  property.  If  a  legislative  fiat  declaring  a  tax  deed 
afforded  conclusive  evidence  of  the  regularity  of  the 
tax  proceedings  were  to  obtain,  no  relief  could  be 
granted,  however  capriciously  or  negligently  the  tax- 
ing oflScers  may  have  undertaken  to  perform  their 
duties;  and,  hence,  an  owner  would  necessarily  be  de- 
prived of  his  property  without  having  a  day  in  court, 
which  right  is  guaranteed  him  before  he  can  thus  be 
divested. 
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While  a  statute  may  change  the  oniis  probandi  and 
declare  that  certain  facts  afford  prima  facie  evidence 
of  other  related  facts,  the  legislature  under  such  cir- 
cumstances as  are  here  detailed  is  powerless  to  make 
the  resulting  fact  conclusive  evidence  of  the  preceding 
fact,  upon  which  it  is  necessarily  predicated. 

The  conclusion  thus  reached  renders  it  unnecessary 
to  consider  the  question  of  the  contemplated  sale  of 
the  bonds  for  the  offer  accepted  therefor. 

The  issue  of  bonds  is  therefore  perpetually  enjoined. 

Bonds  Enjoined.    Beheabinq  Denied. 


Argued  October  25,  affirmed  November  27,  1917. 

EOSA  V.  CITY  OF  POETLAND. 

(168  Pac.  936.) 

Constitutional  Law — JAcexiaeB — ^Validity. 

1.  A  city  ordinance  imposing  license  taxes  on  peddlers  in  tlie  city 
streets,  except  venders  of  newspapers,  farm  products,  etc.,  does  not 
deprive  dealers  in  popcorn,  fruits,  etc.,  of  any  privilege  or  immunity 
in  violation  of  the  Fourteenth  Amendment  to  the  United  States  Con- 
stitution or  Article  I,  Section  20,  of  the  state  Constitution,  since  the 
right  to  use  city  streets  is  not  inherent,  but  may  be  limited  or  pro- 
hibited. 

[As  to  who  is  a  "peddler"  within  a  licensing  statute  or  ordi- 
nance, see  note  in  Ann.  Gas.  1912D,  1289.] 

From  Multnomah:  George  N.  Davis,  Judge. 

Suit  by  Charles  Eosa,  E.  Wilhelm,  Mohamed  Khan 
and  Joe  Din  against  the  City  of  Portland,  a  public 
corporation,  and  H.  E.  Albee,  mayor  of  said  city.  A 
decree  was  rendered  dismissing  the  suit  and  plaintiffs 
appealed.    Affirmed. 

Department  2.     Statement  by  Mb.  Justice  Benson. 

This  is  a  suit  to  enjoin  the  enforcement  of  certain 
ordinances  of  the  City  of  Portland.    From  the  recitals 
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in  the  complaint,  it  appears  that  plaintiffs  are  sever- 
ally engaged  in  the  business  of  purchasing  and  selling 
popcorn,  fruits  and  other  commodities  in  and  upon  the 
streets  of  Portland ;  that  the  city  authorities  are  seek- 
ing to  enforce  against  their  business  certain  ordi- 
nances which  are  pleaded,  the  important  features  of 
which  are,  that  they  establish  a  restricted  district 
wherein  peddlers  and  hawkers  upon  the  streets  are 
required  to  pay  a  quarterly  license  fee  of  $150  and 
for  doing  business  outside  of  the  restricted  district 
they  are  required  to  pay  a  quarterly  license  fee  of  $50. 
It  is  also  provided  that  between  certain  hours  of  the 
day  all  such  business  is  prohibited  in  the  restricted 
district.  The  ordinances  further  provide  that  certain 
classes,  including  distributors  of  newspapers,  bibles, 
political  literature,  etc.,  and  producers  of  farm  pro- 
ducts, are  exempt  from  the  payment  of  such  fees.  It  is 
then  alleged  that  the  license  charge  is  so  great  as  to 
render  their  business  unprofitable ;  that  the  exemptions 
tend  to  create  a  monopoly  in  favored  classes;  that  it 
constitutes  a  tax  that  is  not  uniform;  that  the  ordi- 
nances are  in  contravention  of  Article  I,  Section  20,  of 
the  state  Constitution  and  of  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution;  that  the  license  fee 
is  prohibitory  and  confiscatory ;  and  that  such  fee  con- 
stitutes double  taxation. 

The  defendants  demurred  to  the  complaint  upon  the 
ground  that  it  does  not  state  facts  sufiicient  to  consti- 
tute a  cause  of  suit.  The  demurrer  was  sustained  and, 
the  plaintiffs  having  declined  to  plead  over,  a  decree 
was  entered  dismissing  the  suit,  and  plaintiffs  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Thomas  A.  Hayes  and  Mr.  John  A.  Jeffrey,  with 
an  oral  argument  by  Mr.  Hayes. 
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For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Stanley  Myers,  Mr.  Waiter  P.  La  Roche,  City 
Attorney,  and  Mr.  Henry  A.  Davis,  with  an  oral  argu- 
ment by  Mr.  Myers. 

Mr.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  The  theory  upon  which  plaintiffs  base  their  com- 
plaint is  that  the  ordinances,  the  validity  of  which  is 
challenged,  are  in  conflict  with  the  provision  in  the 
Fourteenth  Amendment  to  the  Federal  Constitution, 
which  provides  that  *'no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  and  im- 
munities of  citizens  of  the  United  States'^;  and  also 
Article  I,  Section  20,  of  the  Constitution  of  Oregon, 
which  provides  that  '*no  law  shall  be  passed  granting 
to  any  citizen  or  class  of  citizens  privileges  or  im- 
munities which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens.''  These  guaranties  have  been 
uniformly  held  to  be  a  protection  simply  to  those 
fundamental  or  inherent  rights  which  are  common  to 
all  citizens:  State  v.  Thompson,  47  Or.  492  (84  Pac. 
476,  8  Ann.  Cas.  646,  4  L.  E.  A.  (N.  S.)  480) ;  Sandys 
V.  Williams,  46  Or.  327  (80  Pac.  642) ;  White  v.  Hoi- 
man,  44  Or.  180  (74  Pac.  933,  11  Ann.  Cas.  843).  In 
the  case  last  cited  Mr.  Chief  Justice  Moore  very 
tersely  expresses  a  doctrine  which  is  abundantly  sup- 
ported by  authority  in  these  words: 

'*  However  partial  it  may  seem,  the  state  can  create 
a  monopoly  of  any  business  that  may  lawfully  be  pro- 
hibited by  it  on  the  grounds  of  public  policy,  without 
violating  any  constitutional  inhibition,  because  no  per- 
son possesses  an  inherent  right  to  engage  in  any  em- 
ployment, the  pursuit  of  which  is  necessarily  detri- 
mental to  the  public," 
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In  the  case  before  us  the  ordinances  in  question 
classify  the  business  to  be  regulated  as  that  of  *' selling 
any  commodity  or  merchandise  in  the  streets  whether 
making  outcry  or  not,"  and  plaintiffs  allege  that  this 
definition  is  properly  applied  to  the  business  carried 
on  by  them.  It  has  also  been  held  that  no  individual 
can  have  a  property  right  in  the  use  of  a  street  for 
the  purpose  of  his  private  business  unless  such  right 
be  acquired  by  a  grant  from  the  city  and,  in  that  event, 
he  accepts  the  grant  subject  to  all  the  conditions  im- 
posed, or  he  may  reject  it,  in  which  case  there  is  no 
grant  and  no  right  has  been  acquired.  In  Wade  v. 
Nunnelly,  19  Tex.  Civ.  App.  256  (46  S.  W.  668),  this 
statement  of  the  law  is  found: 

"The  ordinance  in  question  does  not  undertake  to 
prevent  or  interfere  with  the  right  of  the  appellees  to 
purchase,  sell,  or  otherwise  deal  in  the  products  re- 
ferred to  upon  their  own  premises;  nor  does  it  pro- 
hibit other  persons  from  carrying  such  products  and 
delivering  them  to  appellees  upon  their  premises.  It 
may  and  doubtless  will  interfere  with  the  privilege 
formerly  enjoyed  by  the  public  at  large  of  exhibiting 
such  products  upon  the  streets  and  in  other  public 
places  within  the  territory  referred  to,  and  the  con- 
venience resulting  therefrom  to  the  appellees  as 'deal- 
ers in  such  products.  But  appellees  have  no  vested 
right  to  make  marts  of  the  streets,  alleys,  and  other 
public  places;  and  to  deny  them  the  privilege  of  so 
doing  is  not  to  destroy  or  deteriorate  any  of  their 
property  rights. '^ 

In  Greene  v.  City  of  Antonio  (Tex.  Civ.  App.),  178 
S.  W.  6,  the  court  says: 

**No  man  has  the  right  to  use  a  street  for  the  pros- 
ecution of  his  private  business,  and  his  use  for  that 
purpose  may  be  prohibited  or  regulated,  as  the  state 
or  municipality  may  deem  best  for  the  public  good." 
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This  court  has  approved  the  doctrine  in  Cummins  v. 
Jones,  79  Or.  276  (155  Pac.  171),  and  we  might  cite 
many  more  authorities  to  the  same  effect.  Indeed,  we 
have  not  found  any  cases  to  the  contrary  and  counsel 
for  plaintiffs  has  not  called  our  attention  to  any  in- 
stances which  are  in  any  way  inconsistent  therewith. 
We  conclude  that  the  demurrer  was  properly  sus- 
tained.   The  decree  is  aflSrmed.  Affibmsd. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Bean  and 
Mr.  Justice  McCamant  concur. 


Argued   September   21|   reversed   October   3,   modified   on   rebearing 

November  27,  1917. 

GATES  V.  PUBLIC  SERVICE  COMMISSION. 

(167  Pac.  791;  168  Pac.  939.) 

Waters  and  Watercourses— Water  Supply— "Public  Utility*' — Owner- 
ship— ^Municipality — *«Owner." 

1.  Under  its  charter  authorizing  a  city  to  construct  or  purchase 
waterworks  and  reservoirs,  or  to  grant  to  any  person  or  corporation  a 
franchise  or  permission  for  the  construction  of  waterworks,  including 
the  right  to  use  the  streets,  etc.,  the  city  council  passed  an  ordinance 
providing  that  plaintiff  should  construct  and  maintain  a  water  plant 
in  consideration  of  a  payment  of  $12,000  by  the  city  and  a  lease  of 
the  plant  for  20  years.  The  ordinance  required -the  city  to  acquire 
land  for  a  reservoir  site  and  right  of  way  thereto,  as  well  as  rights 
of  way  for  all  water-mains,  and  allowed  plaintiff  during  the  20-year 
period  to  charge  fixed  water  rates.  Sections  715,  716,  L.  O.  L.,  declare 
that  in  construing  a  statute  effect  should  be  given  to  all  of  its  terms, 
and  that  the  intention  of  the  legislature  should  be  pursued,  if  possible. 
Laws  of  1911,  Chapter  279,  page  483,  Section  6,  confer  on  the  Public 
Service  Commission  authority  to  regulate  every  public  utility,  which 
Section  1  defines  as  embracing  all  corporations,  individuals  and  asso- 
ciations that  own,  operate  or  manage  any  plant  for  fuznishin|^  water, 
etc.,  but  declares  that  no  plant  owned  or  operated  by  a  municipality 
shall  be  deemed  a  public  utility.  Held,  that  the  water  plant  was 
owned  by  the  city,  which  had  dominion  over  it,  as  title  to  the  reser- 
voir and  rights  of  way  was  taken  in  the  name  of  the  city,  the  mains 
were  located  in  the  streets  which  by  the  charter  were  declared  to 
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belong  to  the  city  in  fee,  and  hence  the  Public  Utility  Commission 
had  no  jurisdiction  to  supervise  the  rates. 

[As  to  review  by  Public  Service  Commission  of  municipal  regu- 
lation of  public  service  corporation,  see  note  in  Ann.  Oas.  1916E, 
1083.] 

ON  PETITION  FOB  REHEABINa. 

Mnnlcipal  CorporatlonB — Oontiacts — Constmction. 

2.  The  construction  of  contracts  to  which  a  municipality  is  a  party 
is  governed  by  the  same  rules  applying  to  contracts  between  natural 
persons. 

Waters  and  V^atercourses — ^&at«8  and  Charges — ^Begnlation. 

3.  Under  Public  Utilities  Act  (Gen.  Laws  1911,  c.  279,  p.  483), 
providing  that  no  plant  owned  or  operated  by  a  municipality  shall  be 
deemed  a  public  utility  thereunder,  the  Public  Service  Commission 
cannot  regulate  water  rates  where  the  water  system  is  owned  by  the 
city,  though  operated  by  lessees. 

Constitutional  Law—Judicial  Functions — ^Encroachment  on  Legisla- 

tUTB. 

4.  Whether  it  is  good  or  bad  policy  to  exclude  water  systems 
owned  by  cities  and  operated  by  lessees  from  the  operation  of  the 
Public  Utilities  Act  is  not  a  matter  for  the  courts. 

Public  Service  Commisalona— Actions  to  Set  Aside  Findings — ^Exclu- 
siveness  of  Bemedy. 

5.  Under  Public  Utilities  Act  (Gen.  Laws  1911,  c.  279,  p.  279, 
(54),  providing  that  a  party  deeming  himself  aggrieved  by  an  order 
of  the  Pnblic  Service  Commission  may  commence  a  suit  in  the  Cir- 
cuit Court  against  the  commission  as  defendant  to  set  aside  its  find- 
ings, the  remedy  prescribed  by  statute  is  exclusive. 

Waters  and  Watercourses — ^Begulation  of  Bates — Suits — ^Parties. 

6.  In  a  suit  by  a  lessee  of  a  water  system  owned  by  a  city  under 
Public  Utilities  Act  (Laws  1911,  c.  279,  p.  483,  §  54),  to  set  aside 
an  order  of  the  Public  Service  Commission,  reducing  the  rates  to  be 
charged  for  water,  the  city  was  improperly  joined  as  a  defendant. 

From  Polk :  Percy  R.  Kelly,  Judge. 

Suit  by  H.  V.  Gates  against  the  Public  Service  Com- 
mission of  Oregon  (formerly  the  Railroad  Commis- 
sion) and  the  City  of  Dallas,  a  municipal  corpora- 
tion, of  Polk  County,  Oregon,  in  which  the  plaintiff 
has  appealed  from  an  order  of  the  Public  Service  Com- 
mission of  Oregon,  rates  charged  for  water  furnished 
the  citizens  of  Dallas.    Reversed  and  decree  entered. 
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In  Banc.     Statement  by  Mr.  Justice  Bean. 

This  is  a  suit  to  set  aside  the  order  of  the  Public 
Service  Commission  reducing  the  rates  to  be  charged 
the  inhabitants  of  the  City  of  Dallas  by  the  plaintiff 
for  furnishing  water.  The  trial  court  dismissed  the 
suit  and  plaintiff  appeals. 

On  September  17,  1902,  the  council  of  the  City  of 
Dallas  passed  Ordinance  No.  23,  entitled: 

*'An  Ordinance  providing  for  the  supplying  of  the 
City  of  Dallas,  Oregon,  and  its  inhabitants  with  water 
for  public  and  private  use,  and  contracting  with  H.  V. 
Gates,  his  successors  and  assigns,  to  construct  a  water 
plant  for  the  City  of  Dallas,  and  providing  for  the 
payment  of  Twelve  Thousand  ($12,000)  dollars  and  a 
lease  of  said  plant  to  H.  V.  Gates,  his  successors  or 
assigns,  for  a  period  of  twenty  (20)  years  or  until 
termination  by  agreement  of  the  contracting  parties 
as  payment  for  said  water  plant." 

Section  6  of  the  ordinance  provides,  in  substance, 
that  the  contractor  shall  construct  a  masonry  reser- 
voir of  not  less  than  three  hundred  thousand  (300,000) 
gallons  capacity,  to  be  supplied  with  supply  and  waste- 
pipes,  furnish  and  lay  at  a  depth  of  not  less  than 
twenty-four  (24)  inches  below  the  grade  of  the  streets 
and  along  the  right  of  way  from  the  reservoir  and  in 
the  city,  a  specified  number  of  feet  of  the  different 
sizes  and  kinds  of  pipe,  and  furnish,  lay,  set  up  and 
connect  with  this  system  of  pipes  a  certain  number 
of  hydrants. 

Section  7  is  as  follows : 

'*The  city  shall  secure  the  following  lands  and  rights 
free  of  cost  to  the  contractor,  said  land  rights  to  be 
used  only  for  the  waterworks  plant. 

*  *  First.  Sufficient  ground  for  reservoir  site  and  the 
right  of  way  thereto  and  therefrom. 

**  Second.    The  right  of  way  for  all  water-mains. 
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**  Third.  The  right  to  use  the  waters  of  Canyon 
Creek  or  other  supply  and  the  right  of  way  therefrom 
to  the  reservoir." 

Section  8  reads: 

^  *  In  consideration  for  the  benefits  which  will  be  de- 
rived by  the  City  of  Dallas  and  its  inhabitants  from 
the  construction  of  said  water  plant,  the  city  shall  pay 
to  the  contractor  twelve  thousand  ($12,000)  dollars, 
lawful  money  of  the  United  States,  as  follows:  First 
payment  of  six  thousand  ($6,000)  dollars  on  arrival  of 
all  pipe  and  material  for  water  plant,  said  pipe  and 
material  shall  have  a  value  of  not  less  than  ten  thou- 
sand ($10,000)  dollars  and  be  owned  by  the  contractor; 
said  first  payment  shall  constitute  a  lien  upon  said 
pipe  and  material;  second  payment  of  six  thousand 
($6,000)  dollars  to  be  made  on  completion  of  the  plant 
and  when  test  of  same  has  been  satisfactorily  made 
as  per  conditions  hereinafter  stated,  and  the  contractor 
has  shown  that  the  plant  is  free  from  all  debts,  liens 
and  encumbrances,  and  is  of  sufficient  value,  as  shown 
by  the  cost  of  the  same,  to  amply  protect  the  city  in 
the  payment  of  said  sums  to  the  contractor,  and  has 
cost  the  contractor  not  less  than  $20,000.00  exclusive 
of  rights  and  lands  to  be  furnished  by  the  city,  as 
provided  in  Section  7  of  this  ordinance.  After  all  said 
payments  are  made,  the  material  and  plant  shall  be 
and  remain  the  property  of  the  city,  and  shall  not  be 
removed  therefrom.  And  as  a  further  consideration, 
on  such  test  and  payments  as  above  stated  being  made, 
and  dating  therefrom,  the  contractor  shall  retain  as 
lessee  the  use  of  said  plant  for  a  period  of  twenty  (20) 
years  thereafter  or  for  such  further  time  as  herein- 
after provided,  paying  for  such  an  annual  rental  of 
one  dollar  ($1) ;  such  use  and  lessee  to  be  governed 
by  the  following  conditions: 

'*  First.  The  contractor  is  to  keep  said  plant  in 
good  repair,  add  to  it  such  machinery,  mains,  pipes, 
supplies  of  material,  increase  of  water  supply,  and  to 
make  extensions  of  mains  as  may  from  time  to  time 
become  necessary  to  supply  the  city  and  its  inhabitants 
with  water.    The  contractor  is  to  furnish  free  of  cost 
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to  the  city,  water  supply  for  all  hydrants  in  addition 
to  those  provided  for  in  Section  6  of  this  ordinance, 
but  such  additional  hydrants  shall  be  supplied,  and 
mains  thereto  shall  be  laid,  in  case  mains  thereto  are 
not  already  laid,  by  the  city  at  its  own  cost. 

**  Second.  The  contractor  is  to  keep  the  reservoir 
supplied  with  water  so  that  all  users  of  water  will  have 
an  ample  supply  at  all  times;  except,  at  such  times 
through  imavoidable  causes  when  the  conduits  fail, 
mains  be  shut  off  for  repairs  or  renewals,  in  which 
or  either  event  the  repairs  shall  be  speedily  made  and 
work  done. 

*  *  Third.  The  contractor  is  to  keep  the  fire  hydrants 
in  good  repair;  protect  them  from  the  effects  of  frost, 
and  keep  them  ready  at  all  times  for  instant  service. 
The  connections  leading  from  reservoir  to  mains  shall 
be  kept  free  from  all  obstructions  of  any  kind,  so  that 
unless  through  some  unforeseen  and  practically  un- 
avoidable cause,  there  shall  be  a  full  supply  of  water 
on  the  fire  hydrants,  so  that  during  times  of  fires 
there  can  be  used  at  any  time  the  same  number  of  fire 
streams  of  like  force  and  pressure  as  provided  for  in 
the  test  of  Section  13  herein. 

''Fourth.  The  contractor  shall  furnish  water  to  the 
fire  hydrants  for  the  extinguishment  of  fires  and  for 
drill  practice  and  flushing  sewers,  and  for  the  City 
Hall,  free  of  cost  to  the  city.  In  the  aforesaid  drill 
practice,  the  fire  department  shall  have  the  right  to 
use  any  hydrant  at  any  time  at  reasonabl'e  hours. 
The  flushing  of  sewers  to  be  conducted  through  a  hose 
and  nozzle,  but  there  shall  be  no  more  than  one  hydrant 
used  at  any  one  time  for  such  purpose,  and  its  use 
must  be  reasonable  and  economical. 

**  Fifth.  The  contractor  shall  make  such  rules  and 
regulations  governing  the  service  of  water  to  private 
consumers  as  may  be  proper  and  expedient  in  that 
behalf ;  suQh  rules  and  regulations  to  be  such  as  are  in 
use  in  other  water  plants  of  Oregon  subject  to  the 
approval  of  the  council ;  and  may  enforce  their  observ- 
ance by  cutting  off  water  or  otherwise,  and  this  city 
shall  pass  ordinances  protecting  the  contractor  in  the 
safe  and  unmolested  enjoyment  of  the  privileges  herein 
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granted  and  against  injury  to  the  property  in  charge 
of  the  contractor. 

* '  Sixth.  The  contractor  may  charge  and  collect  dur- 
ing the  continuance  of  the  leasing  of  said  water  plant 
the  following  tariff  of  rates  to  consumers  of  water, 
or  other  rates  that  may  be  established  by  the  contractor 
and  approved  by  the  city.** 

Here  follows  a  schedule  of  water  rates  to  be 
charged. 

Section  10  provides  that: 

**At  the  expiration  of  twenty  (20)  years  from  the 
date  of  the  passage  of  this  ordinance,  or  at  the  end 
of  each  succeeding  period  of  five  (5)  years  thereafter, 
optional  with  the  city,  the  value  of  the  water  plant 
at  that  time  shall  be  determined  by  the  parties  hereto, 
but  if  they  cannot  agree  they  shall  determine  its  value 
by  arbitration.  •  •  In  determining  or  ascertaining  the 
value  of  said  water  plant,  whether  by  arbitration  or 
otherwise,  there  shall  not  be  considered  or  included  any 
of  the  property  acquired  by  the  city  under  the  pro- 
visions of  Section  7  of  this  ordinance,  or  any  improve- 
ment made  by  the  city  after  the  test  of  said  waterworks 
plant  and  its  acceptance  by  the  city.  When  such  value 
is  thus  found,  the  amount  so  found,  less  the  twelve 
thousand  ($12,000)  dollars  already  paid  as  herein  pro- 
vided for,  shall  be  paid  to  the  contractor,  as  a  final 
consideration  for  additions,  extensions  and  repairs 
made  during  the  construction  of  the  plant  and  the  use 
of  the  same  by  the  contractor.  Until  such  arbitrament 
is  made  and  the  amount  determined  paid  over  to  the 
contractor,  the  use  and  lease  of  the  plant  shall  be  ex- 
tended and  continued  unmolested  according  to  the  pro- 
visions hereinbefore  made  and  provided.*' 

After  providing  for  the  acceptance  of  the  ordinance 
by  the  contractor,  Section  14  proceeds: 

*'Said  acceptance  shall  constitute  the  contract  and 
shall  be  the  measure  of  rights  and  liabilities  of  the 
City  of  Dallas  and  the  contractor,  but  nothing  in  said 
acceptance  shall  vary  the  terms  of  this  contract  or 
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enlarge  or  diminish  the  rights  or  liabilities  of  either 
parties  hereto.^* 

This  ordinance  was  accepted  by  Gates  on  May  28, 

1903.  Attached  to  it  appear  two  receipts  for  money 
paid  by  the  City  of  Dallas  for  the  cost  of  extending 
water-mains  and  which  are  to  be  a  credit  when  a  set- 
tlement is  made  at  the  expiration  of  the  lease.  Under 
the  terms  of  the  contract  the  plaintiff  constructed  the 
plant.    It  was  completed  and  accepted  about  April  1, 

1904.  The  city  paid  the  plaintiff  the  sum  of  $12,000 
for  the  system  and  after  acceptance  of  the  same  the 
plaintiff  entered  into  possession  thereof  as  provided 
in  the  ordinance,  and  has  ever  since  continued  to  oper- 
ate the  plant,  and  has  charged  and  collected  the  sums 
specified  in  the  ordinance  for  the  use  of  the  water. 
It  appears  that  on  March  1,  1909,  an  agreement  was 
made  between  the  city  and  Gates  as  lessee  reducing 
the  rates.  On  September  27,  1913,  the  city  made  a 
complaint  against  the  plaintiff  before  the  Railroad 
Commission  of  Oregon  (now  the  Public  Service  Com- 
mission), alleging  that  the  plaintiff  was  a  public  util- 
ity; and  that  the  rates  charged  were  unjust,  unreason- 
able, and  excessive.  The  plaintiff  answered,  denying 
that  the  rates  were  unjust,  unreasonable  or  excessive, 
or  that  he  was  a  public  utility,  alleged  that  the  plant 
and  equipment  for  furnishing  water  was  owned  by  the 
City  of  Dallas,  and  challenged  the  jurisdiction  of  the 
commission.  On  November  4,  1914,  the  commission 
found  in  favor  of  the  city  on  both  grounds. 

Reversed  and  Decree  Entered. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Oscar  Hayter  and  Messrs,  Huston  <&  Hvrston,  with 
oral  arguments  by  Mr.  Samtiel  B.  Huston  and  Mr. 
Hayter. 
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For  respondent,  the  Public  Service  Commission, 
there  was  a  brief  over  the  names  of  Mr.  George  M. 
Brotvn,  Attorney  General,  and  Mr.  John  0.  Bailey, 
Assistant  Attorney  General,  with  an  oral  argument 
by  Mr.  Bailey. 

For  respondent.  City  of  Dallas,  there  was  a  brief 
and  an  oral  argument  by  Mr.  Ed.  F.  Coad. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  Section  27,  subdivision  35,  of  the  Charter  of  the 

City  of  Dallas,  provides  as  follows : 

''To  provide  the  city  with  good  and  wholesome 
water  for  domestic,  fire  and  power  purposes ;  and  for 
the  erection,  construction  or  purchase  of  such  water- 
works and  reservoirs,  within  and  without  the  limits  of 
the  city,  as  may  be  necessary  or  convenient  therefor; 
and  the  cost  of  erection,  construction  or  purchase  of 
such  waterworks  shall  be  provided  for  in  the  manner 
prescribed  in  Section  51  of  this  act.'* 

Subdivision  36  is  as  follows : 

''To  grant  to  any  private  person,  or  to  any  private 
corporation,  a  franchise  or  permission  for  the  erection 
or  construction  of  waterworks  within  the  city  and 
with  all  rights  and  powers  pertinent  thereto,  including 
the  right  to  use  the  streets  and  public  ways  for  the 
purpose  of  laying  pipes  and  other  necessary  appur- 
tenances. Such  franchise  shall  be  used  under  such 
rules  and  regulations  and  restrictions,  including  the 
rate  to  be  charged  for  such  water,  as  the  council  may 
from  time  to  time  prescribe/' 

By  Ordinance  No.  33,  page  34,  Charter  and  Ordi- 
nances of  Dallas,  the  city  authorized  the  sale  of  bonds 
to  the  amount  of  $15,000  for  the  purpose  of  acquiring 
and  constructing  a  system  of  waterworks  for  the  city, 
of  which  the  sum  of  $3,000  was  expended  for  rights 
of  way  and  $1 2,000  used  in  part  payment  to  plaintiff, 
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The  jurisdiction  of  the  commission  to  supervise  and 
regulate  every  public  utility  in  this  state  is  conferred  by 
Section  6,  Chapter  279,  General  Laws  of  Oregon  for 
1911,  page  484.  By  Section  1  of  that  act  the  term 
** public  utility'*  is  defined  as  follows: 

''The  term  'public  utility'  as  used  herein,  shall  mean 
and  embrace  all  corporations,  companies,  individuals, 
associations  of  individuals,  their  lessees,  trustees  or 
receivers  (appointed  by  any  court  whatsoever),  that 
now  or  hereafter  may  own,  operate,  manage  or  control, 
any  plant  or  equipment  or  part  of  a  plant  or  equipment 
in  this  state,  *  •  for  the  production,  transmission,  de- 
livery or  furnishing  of  heat,  light,  water  or  power, 
and  any  and  all  whether  either  directly  or  indirectly 
to  or  for  the  public,  and  whether  said  plant  or  equip- 
ment or  part  thereof  is  wholly  within  any  town  or  city, 
or  not. 

"No  plant  owned  or  operated  by  a  municipality 
shall  be  deemed  a  public  utility  under  or  for  the  pur- 
poses of  this  act.** 

The  question  for  determination,  therefore,  is:  Who 
is  the  owner  of  the  water  plant  within  the  meaning  of 
the  public  utility  act  of  1911?  If  owned  by  the  city 
then  the  commission  has  no  authority  to  fix  the  rates, 
but  if  owned  by  Gates  it  has  that  authority.  It  ap- 
pears from  the  record  that  all  the  deeds  for  the  right 
of  way  were  executed  to  the  City  of  Dallas.  The  title 
of  the  ordinance  and  the  provisions  thereof  clearly 
indicate  that  the  city  is  the  owner  of  the  plant.  The 
payment  of  $12,000  and  all  tolls  that  might  be  collected 
by  Gates  during  the  twenty  years  mentioned,  or  such 
further  time  as  the  same  might  be  extended,  was  the 
consideration  to  be  paid  by  the  city  for  the  construc- 
tion, extension,  repair,  and  management  of  the  plant. 

Section  715,  L.  0.  L.,  declares  the  general  rule  of 
construction  of  statutes  thus : 
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'*Iii  the  construction  of  a  statute  or  instrument,  the 
office  of  the  judge  is  simply  to  ascertain  and  declare 
what  is,  in  terms  or  in  substance,  contained  therein, 
not  to  insert  what  has  been  omitted,  or  to  omit  what 
has  been  inserted;  and  where  there  are  several  pro- 
visions or  particulars,  such  construction  is,  if  pos- 
sible, to  be  adopted  as  will  give  effect  to  all.^' 

Section  716,  L.  0.  L.,  reads  in  part  as  follows : 

*'In  the  construction  of  a  statute  the  intention  of  the 
legislature,  *  *  is  to  be  pursued,  if  possible.  •  • 

In  Helm  v.  GUroy,  20  Or.  517,  522  (26  Pac.  851),  the 
court  said: 

**The  true  criterion  of  an  irremovable  fixture  con- 
sists in  the  united  application  of  several  tests:  (1) 
Real  or  constructive  annexation  of  the  article  in  ques- 
tion to  the  realty.  (2)  Appropriation  or  adaptation  to 
the  use  or  purpose  of  that  part  of  the  realty  with  which 
it  is  connected.  (3)  The  intention  of  the  party  making 
the  annexation,  to  make  the  article  a  permanent  acces- 
sion to  the  freehold,  this  intention  being  inferred  from 
the  nature  of  the  article  affixed,  the  relation  and  situ- 
ation of  the  party  making  the  annexation,  the  policy 
of  the  law  in  relation  thereto,  the  structure  and  mode 
of  the  annexation  and  the  purpose  or  use  for  which 
the  annexation  has  been  made. ' ' 

See  Blanchard  v.  Eureka  Planing  Mill  Co.,  58  Or. 
37  (113  Pac  55,  37  L.  R.  A.  (N.  S.)  133) ;  Bay  City 
Land  Co.  v.  Craig,  72  Or.  31,  44  (143  Pac.  911) ;  Johfi- 
son  V.  Pacific  Land  Co.,  84  Or.  356  (164  Pac  564) ;  11 
R.  C.  L.,  p.  1059  et  seq. 

Section  60,  Charter  of  the  City  of  Dallas,  1901,  pro- 
vides as  follows : 

'*The  fee  of  all  streets  and  alleys  now  within  the 
City  of  Dallas  is  vested  in  the  City  of  Dallas  and  shall 
forever  remain  open  as  thoroughfares  for  the  use  of 
the  public  unless  legally  closed  by  the  city  council.  *  * 
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It  will  be  noticed  that  the  contract  between  Gates 
and  the  city  directs  that  *' after  all  said  payments  are 
made,  the  material  and  plant  shall  be  and  remain  the 
property  of  the  city,  and  shall  not  be  removed  there- 
from.'' In  securing  the  water  right  and  the  right  of 
way  for  the  reservoir  site  and  pipe-lines,  etc.,  it  was 
necessary  for  the  city  to  bring  condemnation  proceed- 
ings. In  one  of  these  cases,  Dallas  v.  Hallock,  44  Or. 
246,  256  (75  Pac.  204),  in  determining  whether  or  not 
the  city  had  the  right  to  condemn  the  right  of  way, 
this  court,  speaking  through  Mr.  Justice  Wolvebton, 
used  the  following  language : 

''Whether  the  city  intends  leasing  the  plant  when  it 
has  acquired  it,  or  has  not  provided  the  ready  funds 
with  which  to  pay  for  its  construction,  cannot  aflfect 
them  in  the  least.  The  contract  contemplates  that  the 
city  shall  own  the  system  when  completed,  and  the  fact 
that  the  builder,  as  a  part  consideration  for  its  con- 
struction, is  to  take  as  lessee  the  tolls  for  a  term  of 
years,  cannot  affect  the  right  to  construct,  and  for  that 
purpose  to  acquire  the  easements  necessary  thereto.'* 

**An  owner  is  one  who  has  dominion  over  that  which 
is  the  subject  of  the  ownership.  He  has  the  right  to 
make  such  use  of  it,  consistently  with  the  rights  of 
others,  as  he  may  see  fit.  The  ownership  may  extend 
to  the  entire  thing,  or  may  be  limited  to  an  interest 
in  it,  and  whatever  is  the  subject  of  the  ownership  is 
held  by  the  owner  for  his  own  individual  benefit :  Flor- 
mam  v.  School  Dist.  No.  Uy  6  Colo.  App.  319  (40  Pac. 
469),  6  Wds.  &  Phrases,  p.  5135." 

We  have,  however,  to  consider  who  is  the  owner  of 
the  water  plant  within  the  meaning  of  the  public  util- 
ity act.  The  language  of  the  latter  part  of  the  section 
defining  a  public  utility  says,  ''no  plant  owned  or  oper- 
ated by  a  municipality  shall  be  deemed  a  public  utility 
under  or  for  the  purposes  of  this  act."  It  seems  to 
us  that  this  clearly  excludes  the  plant  in  question  from 
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the  jurisdiction  of  the  Public  Service  Commission. 
The  lawmakers  evidently  intended  that  where  a  munici- 
pality either  owned  or  operated  such  a  plant  the  city 
authorities  should  regulate  the  rates  to  be  charged. 
This  was  done  in  the  case  under  consideration  by  the 
passage  of  Ordinance  No.  23,  fixing  the  rates  for  water. 
The  City  of  Dallas  is  the  owner  of  the  water  plant  in 
question  within  the  meaning  of  the  public  utility  act. 
The  commission  has  only  such  authority  as  the  law- 
makers in  their  wisdom  have  seen  fit  to  confer  upon  it. 
Counsel  for  defendants  cited  and  relied  upon  Hunter 
V.  City  of  Roseburg,  80  Or.  588  (156  Pac.  267,  157  Pac. 
1065).  We  see  no  analogy  between  that  case  and  the 
present  one.  They  urged  that  according  to  the  terms 
of  the  ordinance  and  contract  the  city  never  agreed  to 
purchase  the  plant  from  Gates.  This  might  be  an- 
swered by  saying  that  the  city  would  not  be  expected 
to  make  an  agreement  to  purchase  its  own  property. 
In  its  contract  with  Gates  to  construct  the  waterworks 
it  was  to  pay  a  definite  sum  and  in  addition  he  was 
to  have  the  proceeds  derived  from  the  plant  until  the 
city  should  pay  an  amount  to  be  thereafter  fixed.  The 
decree  of  the  trial  court  will  be  reversed  and  one  en- 
tered here  setting  aside  the  order  of  the  commission. 

Bevebsed  and  Decree  Rendered. 
Modified  on  Rehearing. 

Mb.  Justice  McCamant  took  no  part  in  the  consid- 
eration of  this  case. 
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Ifodifled  on  rehearing  November  27,  1917* 

Pn  Petition  fob  Beheabing. 

(168  Pac.  939.) 

From  Polk :  Pebcy  R.  Bjblly,  Judge. 

On  petUion  for  rehearing.  Former  opinion  modi- 
fied. 

Mr.  George  M.  Brown,  Attorney  General,  and  Mr. 
John  0.  Bailey,  Assistant  Attorney  General,  for  the 
petition  on  behalf  of  the  Public  Service  Commission 
of  Oregon. 

Mr.  Ed  F.  Goad,  for  the  petition  on  behalf  of  the 
City  of  Dallas. 

Messrs.  Huston  <&  Huston  and  Mr.  Oscar  Hayter, 
opposing  the  rehearing  in  the  interest  of  plaintiff- 
appellant. 

In  Banc.    Opinion  by  Mb.  Chief  Justice  MoBbidb. 

The  brief  of  the  learned  Attorney  General  seems  to 
us  to  be  merely  a  repetition  of  his  arguments  urged 
upon  the  hearing.  The  question  in  a  nutshell  is  this : 
Who  owns  the  Dallas  water  plant?  If  Gates  owns  it, 
the  commission  has  a  right  to  regulate  the  rate  charged 
for  water.  If  the  city  of  Dallas  owns  it,  the  commis- 
sion has  no  such  right.  The  situation  may  be  briefly 
stated  thus: 

In  1902  the  City  of  Dallas,  by  virtue  of  a  provision 
of  its  charter,  was  authorized  to  expend  the  sum  of 
$25,000  for  the  construction  of  a  water  system.  The 
amount  being,  in  the  judgment  of  the  inhabitantSi  in- 
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sufficient  to  construct  a  plant  capable  of  furnishing  an 
adequate  supply  of  water,  the  City  of  Dallas  by  its 
proper  officials,  entered  into  a  contract  with  plaintiff 
to  build  for  the  city  a  water  plant  sufficient  for  the 
purposes  contemplated  The  title  of  the  ordinance 
which  constituted  the  contract,  specified  that  the  con- 
tractor was  to  **  construct  a  water  plant  for  the  City 
of  Dallas'*  and  that  he  should  be  paid  therefor  the  sum 
of  *' $12,000.00,  and  a  lease  of  said  plant  for  a  period 
of  twenty  (20)  years,  or  until  termination  by  agree- 
ment of  the  contracting  parties.'*  The  city  was  to 
secure  rights  of  way  for  the  conduits,  reservoir  site, 
and  the  right  to  use  the  waters  of  Canyon  Creek,  and 
the  right  of  way  therefrom  to  the  reservoir.  It  was 
then  provided  when  and  under  what  conditions  the 
$12,000  mentioned  in  the  title  to  the  act  was  to  be  paid. 
And  further  provided  that  after  all  of  such  payments 
are  made,  ''the  material  and  plant  shall  be  and  remain 
the  property  of  the  city  and  shall  ;iot  be  removed  there- 
from.** 

It  was  further  provided  that  after  the  plant  had 
passed  certain  tests  and  the  pajnnents  had  been  made 
and  dating  therefrom,  ''the  contractor  (plaintiff)  shall 
retain  as  lessee  the  use  of  said  plant  for  a  period  of 
twenty  years.**  It  was  also  provided  that  at  the  ex- 
piration of  twenty  years,  or  at  the  end  of  each  succeed- 
ing period  of  five  years  thereafter,  the  city  at  its  op- 
tion might  cause  a  valuation  to  be  placed  upon  the 
property,  if  the  contracting  parties  should  fail  to 
agree,  and  the  amount  of  such  valuation  should  be 
paid  to  the  contractor  less  the  sum  of  $12,000  already^ 
paid  by  the  city,  but  until  such  determination  and  pay- 
ment the  use  and  lease  of  the  plant  was  to  continue 
in  the  contractor  upon  the  same  terms  as  originally 
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agreed  upon.  The  ordinance  fixed  in  detail  the  rates 
which  should  be  charged  for  water. 

2.  Plaintiff  constructed  the  plant  and  there  is  no 
charge  that  he  in  any  way  failed  to  live  up  to  the  terms 
of  his  contract.  The  rules  governing  the  construction 
of  contracts,  where  a  municipality  is  a  party,  do  not 
differ  in  any  way  from  those  applying  to  contracts 
made  between  natural  persons,  and  the  same  rules  of 
morality  that  require  a  natural  person  to  keep  his  con- 
tract, are  applicable  to  a  city.  The  contract  provided 
that  the  plant  should  be  built  for  the  city ;  that  the  city 
should  provide  the  right  of  way  and  reservoir  site, 
and  that  plaintiff  as  contractor — ^not  owner — should 
receive  as  compensation  therefor  the  sum  of  $12,000 
and  a  lease  of  the  property  and  water  plant,  with  the 
right  to  charge  certain  prescribed  rates  for  a  period 
of  twenty  years. 

Under  this  contract  plaintiff  did  not  and  does  not 
now  own  a  single  rod.  of  pipe  or  a  single  cubic  foot  of 
reservoir.  By  the  words  of  the  contract,  the  plant 
remains  the  property  of  the  city  and  plaintiff's  inter- 
est is  that  of  a  mere  lessee.  In  condemning  the  right 
of  way,  the  city  appeared  as  a  plaintiff  claiming— 
under  pleadings  sworn  to  by  its  oflScers — ^that  it  re- 
quired the  property  for  its  use,  not  plaintiff's  use. 

In  the  case  of  Dallas  v.  Hallock,  44  Or.  246,  256  (75 
Pac.  204),  cited  in  the  original  opinion,  the  very  ques- 
tion at  issue  here  was  discussed.  Justice  Wolverton 
said: 

*'The  contract  contemplates  that  the  city  shall  own 
the  system  when  completed,  and  the  fact  that  the 
builder  as  part  consideration  for  its  construction,  is  to 
take  as  lessee  the  tolls  for  a  term  of  years,  cannot  affect 
the  right  to  construct,  and  for  that  purpose  to  acquire 
the  easement  thereto.'' 
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Had  the  City  of  Dallas  made  the  claim  that  is  now 
made,  that  plaintiflf  was  the  owner,  it  would  have  gone 
aut  of  court  and  its  right  to  condemn  would  have  been 
denied.  We  are  not  prepared  to  say  in  the  face  of 
the  fact  that  the  contract  in  substance  declares  the  City 
of  Dallas  to  be  the  owner  and  plaintiff  a  lessee — that 
Dallas  is  not  the  owner.  Neither  are  we  prepared  to 
say  that  it  can  blow  hot  and  cold  in  the  same  breath, 
by  condemning  Mrs.  Hallock's  and  Judge  Boise's  prop- 
erty under  a  pretext  of  ownership,  and  in  this  action 
denying  such  ownership  in  order  to  lay  a  foundation 
for  action  by  the  Public  Service  Commission. 

3.  That  the  City  of  Dallas  is  the  owner  of  the  water 
system  seems  almost  too  plain  to  admit  of  argument, 
but  on  account  of  an  alleged  hardship  entailed  upon 
the  city,  if  it  shall  be  compelled  to  keep  its  contract, 
we  are  urged  to  construe  the  statute  as  meaning  some- 
thing different  from  what  the  terms  used  ordinarily 
imply.  The  contention  of  counsel  for  the  city  is  this, 
quoting  his  own  language : 

''The  provision  relied  on  by  appellant  in  exempting 
the  city  from  the  Act  of  1911,  is  as  follows:  *No  plant 
owned  or  operated  by  a  municipality  shall  be  deemed 
a  public  utility  under  this  actl  I  feel  confident  that 
the  character  of  ownership  intended  by  the  legislature 
in  making  this  exception,  was  such  ownership  as  car- 
ried with  it  the  operation  of  the  plant  in  distributing 
water  to  its  inhabitants,  as  well  as  the  ownership  in 
fact.'' 

Such  is  not  the  natural  import  of  the  language  used, 
which  makes  the  exception  depend  upon  one  or  the 
other  of  two  contingencies.  (1)  Where  the  city  owns 
a  water  system,  and  (2)  where  it  operates  a  water 
system  owned  by  someone  else.  Construction  is  as  a 
usual  thing,  only  resorted  to  where  the  statute  is  am- 
biguous,   Her^  it  is  clear.    If  it  had  been  the  inten- 
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tion  of  the  legislature  to  include  within  the  operation 
of  the  Publio  Utilities  Act  all  utilities  owned  by  a 
city  but  operated  by  lessees,  it  could  easily  have  said 
so  at  the  expense  of  one  line  of  print.  It  is  quite 
probable  the  legislature  had  in  mind  the  doctrine  that 
cities  which  had  already  contracted  by  lease  with  pri- 
vate persons  for  the  operation  of  their  utilities,  should 
not  be  allowed  to  ask  the  Public  Utilities  Commission 
to  modify  their  contracts,  and  that  in  the  future  muni- 
cipalities which  might  make  like  contracts,  would  be 
capable  of  protecting  themselves  by  proper  reserva- 
tions in  the  contracts. 

To  say  that  a  city  which,  under  the  ordinary  rules 
of  construction  of  contracts  would  be  the  owner,  is, 
for  the  purposes  of  this  act  not  the  owner,  and  that  the 
lessee  who  under  the  ordinary  course  of  construction 
would  be  held  not  an  owner  is,  for  the  purposes  of  this 
act  an  owner,  would  be  to  amend  the  statute  by  the 
baldest  judicial  legislation. 

4.  The  Attorney  General  indulges  in  dire  forebod- 
ings as  to  what  might  happen  in  case  we  should  hold 
that  the  statute  means  literally  what  it  says.  His  point 
is  that  the  method  adopted  in  the  Dallas  Case  maj  be 
adopted  for  the  purpose  of  giving  bonuses,  but  how  it 
would  have  this  tendency  does  not  appear.  Another 
suggestion  is  that  the  Dallas  method  may  be  resorted 
to  for  the  purpose  of  avoiding  the  operation  of  the 
Public  Utility  Act.  This  objection  may  be  urged  with 
equal  force  against  any  law  permitting  cities  to  be 
incorporated  or  allowing  them  to  own  public  utilities. 
If  a  city  owns  or  operates  a  public  utility,  such  utility 
is  automatically  relieved  from  the  operation  of  the  act. 
Whether  this  is  good  or  bad  policy  is  not  a  matter  for 
the  courts  but  for  the  legislature  which  has  in  its  wis- 
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dom,  or  unwisdom,  abstained  from  appointing  a  gnard- 
ian  for  cities  owning  or  operating  public  utilities. 

The  contract  between  the  City  of  Dallas  and  plaintiff 
was  not  concocted  by  a  set  of  grafting  officials,  con- 
spiring in  secret  to  give  the  plaintiff  some  advantage 
but  the  question  of  issuing  bonds  to  carry  out  the  con- 
tract was  submitted  to  a  vote  of  the  people,  who  by 
withholding  their  approval  could  have  defeated  the 
whole  project.  That  the  contract  has  now  become 
more  or  less  profitable  is  no  reason  why  the  courts 
should  go  beyond  the  plain  letter  of  the  law  to  give 
the  Public  Utilities  Commission  jurisdiction  to  set  it 
aside  or  modify  it.  We  have  been  asked  by  counsel 
for  the  city  to  decide  several  other  matters  which  are 
not  involved  in  the  question  before  us.  Our  decision 
upon  such  questions  would  have  no  legal  validity  and 
the  contract  seems  too  plain  to  require  interpretation. 

5,  6.  One  question,  however,  is  raised  upon  the  peti- 
tion for  rehearing  which  has  been  overlooked  hereto- 
fore. It  was  stipulated  that  the  City  of  Dallas  should 
be  at  liberty  at  any  time  to  raise  the  question  that  it 
was  not  a  proper  party  defendant,  and  that  question 
was  raised  in  the  lower  court.  This  is  a  proceeding  sui 
generis.  Instead  of  providing  for  an  appeal  to  the 
Circuit  Court  from  the  findings  of  the  commission,  Sec- 
tion 54  of  Chapter  279,  General  Laws  of  1911,  provides 
that  the  party  deeming  himself  aggrieved  may  com- 
mence a  suit  in  the  Circuit  Court  *  *  against  the  commis- 
sion as  defendant*'  to  set  aside  such  findings.  The 
proceedings  are  special  and  in  many  features  differ 
from  those  of  an  ordinary  suit  in  equity.  We  think 
the  remedy  prescribed  by  statute  is  exclusive  and  the 
City  of  Dallas  was  improperly  joined.  The  suit  will, 
therefore,  be  dismissed  as  to  the  City  of  Dallas  and 
the  city  will  recover  of  plaintiff  its  fees  paid  for  filing 
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answer  and  for  appearance  in  the  Circuit  Court, 
and  the  expense  of  printing  its  brief  in  this  court, 
these  appearing  to  be  the  only  costs  which  it  incurred 
which  do  not  apply  as  well  to  the  other  defendant  as 
to  it.  As  to  the  other  defendant,  we  adhere  to  our 
original  opinion. 

Modified  on  Petition  fob  Beheabino. 


Submitted  on  briefs  October  16,  reversed  and  remanded  November 

27,  1917. 

CRITES  V.  BEDE.* 

(168  Pac.  941.) 

Ezemptloiifl — ^Property  Exempt — Earnings  of  Debtor. 

1.  Under  Section  228,  L.  O.  L.,  providing  that  the  earnings  of  any 
debtor  for  personal  services  performed  within  30  days  next  preceding 
the  service  of  any  garnishment  or  other  process  amounting  to  $75 
or  less  shall  be  exempt  when  needed  for  the  use  of  the  family  sup- 
ported by  the  debtor's  labor,  where  only  $24.18  was  due  the  debtor 
for  services  performed  within  30  days,  it  was  exempt  from  garnish- 
ment, though  he  had  already  been  paid  by  his  employer  more  than 
$75  for  services  performed  within  such  30-day  period;  it  not  appear- 
ing that  he  had  any  other  wages  due  him,  or  that  the  prior  collections 
were  at  the  time  within  his  custody  or  control. 

Exemptions— Protection  and  Enforcement  of  Biglits — Eyidence. 

2.  There  was  no  presumption  that  the  debtor  still  had  the  amounts 
previously  paid  him  by  his  employer,  or  that  they  were  used  or  were 
available  for  the  support  of  the  family. 

Exemptions — Statntory  Provislons^-Constmction. 

3.  An  exemption  statute  like  Section  228,  L.  O.  L.,  is  remedial  in 
character,  and  should  be  liberally  construed  to  effectuate  the  will  of 
the  lawmakers. 

Exemptions — Protection  of  Bights — Selection. 

4.  Where  only  $24.18  was  due  a  debtor  for  services  within  30  days, 
and  this  was  all  that  was  garnished,  the  matter  of  selection  of  the 
amount  exempted  by  section  228,  L.  O.  L.,  was  not  involved. 

[As  to  exemptions  of  earnings  and  wages  from  execution  and 
attachment,  see  notes  in  91  Am.  Dec.  411;  102  Am.  St.  Eep.  81.] 

•On  exemption  of  debtor's  wages  after  payment  by  employer,  see 
note  in  18  Ii.  B.  A.  586.  Bepobtbs. 
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Prom  Lane :  Geoboe  F.  Skipworth,  Judge. 

In  Banc    Statement  by  Mb*  Justice  Bean*. 

This  ease  originated  in  a  Justice's  Court  of  Lane 
County,  Oregon.  On  February  25,  1916,  judgment 
was  rendered  against  H.  D.  Crites  in  favor  of  Elbert 
Bede  and  J.  W.  Grant  for  $5.35  and  $8.40,  costs.  Exe- 
cution issued  March  16,  1916,  and  a  copy  with  notice 
of  garnishment  was  served  upon  J.  H.  Chambers. 
The  garnishee  answered  that  he  was  indebted  to  Crites 
in  the  sum  of  $24.18.  On  March  27th,  Crites  filed 
an  aflBdavit  showing  that  the  money  garnished  was 
earned  by  him  within  thirty  days  next  preceding  the 
garnishment,  not  exceeding  the  sum  of  $75,  and  that 
the  same  was  necessary  for  the  support  and  use  of  his 
family;  that  the  debt  represented  in  the  judgment  was 
not  incurred  for  family  expenses.  He  claimed  the 
money  as  exempt  from  such  process,  and  asked  that 
the  same  be  released. 

On  March  31st,  Bede  and  Grant  filed  a  counter- 
aflSdavit  to  the  effect  that  Crites  had  earned  during  the 
thirty-day  period  the  sum  of  $110,  and  that  during 
that  time  he  had  drawn  $85.82  of  said  earnings.  This 
aflSdavit  was  not  controverted.  The  Justice's  Court 
disallowed  the  claim  of  exemption  and  ordered  the 
$24.18  to  be  applied  on  the  judgment.  Plaintiff  Crites 
sued  out  a  writ  of  review  setting  forth  all  the  proceed- 
ings in  the  Justice's  Court,  and  upon  the  return  thereof 
being  made  the  Circuit  Court  aflSrmed  the  order  of  the 
Justice's  Court  and  dismissed  the  writ  of  review. 
From  this  judgment  plaintiff  appeals. 

Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac.  xi). 

Eevbbsed  and  Bemanded  With  Dibectioks, 
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For  appellant  there  was  a  brief  over  the  name  of 
Mr.  H.  J.  Shirm. 

For  respondents  there  was  a  brief  over  the  name  of 
Mr.  Elbert  Bede,  in  propria  persona. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  case  involves  a  construction  of  Section  228, 
L.  0.  L.,  which,  so  far  as  material  to  this  controversy, 
is  as  follows : 

''The  earnings  of  any  debtor  for  personal  services 
performed  by  such  debtor  at  any  time  within  thirty 
days  next  preceding  service  of  an  attachment,  execu- 
tion, garnishment,  or  other  process  amounting  to  the 
sum  of  $75,  or  less,  shall  be  exempt  from  the  effect  of 
such  process  when  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  court  by  the  affidavit  of  such  debtor, 
or  otherwise,  that  such  earnings  are  necessary  for  the 
use  of  the  family  supported  wholly  or  partly  by  the 
labor  of  said  debtor;  except  when  the  debt  is  incurred 
for  family  expenses  fifty  per  centum  of  such  earnings 
shall  be  subject  to  such  attachment,  execution,  garnish- 
ment, or  other  process. '  * 

It  is  unquestioned  that  at  the  time  of  the  garnish- 
ment there  was  due  to  plaintiff  for  his  personal  ser- 
vices during  the  thirty  days  mentioned  in  the  statute 
the  sum  of  $24.18,  and  no  more;  that  the  same  was 
necessary  for  the  use  of  the  family  supported  by  the 
labor  of  plaintiff ;  and  that  the  debt  for  which  the  judg- 
ment was  recovered  was  not  incurred  for  family  ex- 
penses. 

1-4.  The  position  of  counsel  for  defendants  is  that 
the  balance  of  $24.18  due  plaintiff  is  subject  to  garnish- 
ment. The  notice  of  garnishment  was  served  upon 
the  garnishee  for  the  purpose  of  subjecting  any  money 
or  credits  in  his  hand,  to  wit,  the  $24.18  owing  or  be- 
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longing  to  Crites,  the  execution  debtor,  to  the  satis- 
faction of  the  creditors '  judgment.  This  money  in  the 
hands  of  Mr.  Chambers  is  the  only  sum  in  regard  to 
which  the  claim  of  exemption  can  arise.  No  other 
f undsy  either  in  Crites '  possession  or  elsewhere,  are  in 
any  way  involved.  An  exemption  of  wages  is  intended 
to  include  what  an  employer  owes  his  employee  for 
personal  services  rendered  in  that  relation :  11  R.  C.  L., 
p.  522,  §  34.  The  amount  of  the  earnings,  $24.18,  gar- 
nished, is  less  than  the  sum  exempted  by  the  statute, 
and  by  the  plain  provisions  of  that  law  the  same  is  not 
subject  to  such  process  under  the  showing  made  in  this 
case.  In  their  finality  the  exemption  statutes  are  pre- 
sumed to  be  for  the  benefit  of  both  debtor  and  cred- 
itor. Under  a  contrary  ruling  such  a  laborer  would 
not  be  permitted  to  collect  the  first  $75  earned  during 
the  thirty  days  next  preceding  a  garnishment  and  pay 
indebtedness,  other  than  that  incurred  for  family  ex- 
penses, and  afterward  receive  any  benefit  of  the  ex- 
emption statute.  If  the  creditors  desired  to  have  the 
funds  which  the  debtor  had  collected  prior  to  the  gar- 
nishment subjected  to  the  payment  of  their  judgment 
it  was  incumbent  upon  them  to  take  some  appropriate 
proceeding  to  accomplish  that  purpose.  It  is  not 
shown  in  this  case  that  such  prior  collections  were  at 
the  time  of  the  proceeding  within  the  custody  or  con- 
trol of  the  debtor.  There  is  no  presumption  that  he 
then  had  them,  or  that  they  were  used  or  were  avail- 
able for  the  support  of  his  family.  It  does  not  appear 
that  he  has  any  other  wages  due  him.  Such  an  ex- 
emption statute  is  remedial  in  character  and  should  be 
liberally  construed  so  as  to  effectuate  the  will  of  the 
lawmakers:  Blackford  v.  BocJc,  73  Or.  61  (143  Pac. 
1136) ;  11  R.  C.  L.,  p.  492,  §  4.  We  do  not  consider 
that  the  claim  of   exemption  involves   the  matter  of 
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selection  by  the  debtor  which  is  mentioned  in  the  briefs. 
There  was  only  $24.18  garnished  and  it  would  be  im- 
possible for  the  debtor  to  select  the  amount  exempted 
by  the  statute,  $75.00,  therefrom.  It  is  stated  in  11 
R.  C.  L.,  page  549,  Section  68,  thus : 

**If  the  debtor's  property  does  not  exceed  in  value 
the  amount  exempted,  a  selection  is  not  required;  for 
in  such  case  the  statute  attaches  the  exemption  as  abso- 
lutely and  unconditionally  as  if  the  particular  prop- 
erty was  specially  designated  and  declared  exempf 

We  are  governed  by  the  will  of  the  legislature  as 
expressed  in  the  statute. 

It  follows  that  the  judgment  of  the  lower  court  must 
be  reversed  and  the  cause  remanded  with  directions  to 
sustain  the  writ  of  review.    It  is  so  ordered. 

Bbvebsed  and  Remanded  With  Dibections. 


Atgaed  October  30,  affirmed  November  27,  1917. 

STATE  V.  CLARK.* 

(168  Pac.  944.) 

Criminal  Law — Oontinuaace — ConBent — ^Effect. 

1.  Defendants,  indicted  at  the  May  term,  who  on  May  IStli  con- 
sented to  continuance  to  November  22d,  could  not  complain  of  such 
continuance,  in  view  of  Section  1701,  L.  O.  L.,  providingr  for  dismissal 
if  accused  does  not  consent  to  continuance,  and  is  not  brought  to  trial 
at  the  next  term. 

Criminal  Law— Appeal— Harmless  Error. 

2.  Order  postponing  term  to  a  day  in  the  succeeding  month,  though 
improperly  entered,  was  harmless  error,  where  defendant  was  not  and 
could  not  have  been  ready  for  trial  at  the  adjourned  term. 

Criminal  Law— Speedy  Trial— Waiver. 

3.  Defendant's  right  to  complain  of  the  denial  of  a  speedy  trial 
is  not  waived  by  his  assertion  for  the  first  time  of  a  demand  therefor 

*0n  failure  to  demand  trial  as  waiver  of  right  to  speedy  trial  in 
criminal  case,  see  notes  in  56  L.  S.  A.  538;  44  L.  B.  A.  (N.  S.)  871. 

Bepokteb. 
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at  the  beginning  of  tlie  subsequent  term  to  which  the  ease  was  con- 
tinued. 

CMmlnal  Law— Contlnuaace— AppeaL 

4.  Where  accused  could  under  Section  1606,  L.  O.  L.,  as  amended 
by  Laws  of  1915,  page  70,  have  appealed  from  an  order  denying  his 
motion  for  immediate  trial  or  dismissal,  and  continuing  the  case,  his 
failure  to  do  so,  and  his  renewal  of  the  motion  at  the  beginning  of  the 
next  term,  was  improper  practice. 

Criminal  Law — "l^eedy  Trial.** 

5.  Though  Article  I,  Section  11,  of  the  Constitution,  providing  that 
justice  shall  be  administered  openly  and  without  delay,  does  not  in 
terms  guarantee  a  speedy  trial,  it  will  be  construed  to  assure  a  speedy 
trial,  which  is  a  trial  conducted  according  to  fixed  rules,  regulations 
and  proceedings  of  law,  free  from  vexatious,  capricious  and  oppressive 
delays,  created  by  the  ministers  of  justice. 

Criminal  Law — ^Blght  to  Speedy  TrlaL 

0.  The  constitutional  and  legislative  guaranty  of  a  speedy  trial 
to  a  party  formally  charged  with  the  commission  of  a  crime  neces- 
sarily deprives  a  court  of  all  discretion  in  delaying,  without  cause,  a 
hearing,  and  before  such  right  can  legally  be  denied  it  must  affirm- 
atively appear  from  an  inspection  of  the  record  made  by  the  court 
that  a  reasonable  cause  for  a  continuation  of  the  trial  existed. 

Criminal  Law — Continuance — Absence  of  Codef  endant. 

7.  Since,  in  prosecution  of  three  persons  jointly  indicted  for  a 
felony,  all  must  be  present  during  the  whole  trial,  continuance  for 
the  absence  of  one  who  was  ill  was  proper,  in  the  absence  of  motion 
for  severance  under  Section  1529,  L.  O.  L.,  as  to  separate  trials. 

Criminal  Law— Right  to  Speedy  Trial— Diacretion. 

8.  Where  two  defendants  jointly  indicted  for  larceny  were  given 
a  speedy  trial  and  the  jury  disagreed,  it  was  thereafter  within  the  dis- 
cretion of  the  judge  whether  they  should  be  again  tried  at  the  same 
term,  so  that  continuance  to  the  next  was  not  error. 

[As  to  the  right  of  an  accused  person  to  a  speedy  trial,  see  note 
in  25  Am.  St.  Bep.  187.] 

Criminal  Law— Appeal — ^Record — Sofflciency. 

9.  Assuming  that  good  cause  was  prerequisite  to  continuance  after 
jury's  failure  to  agree  at  the  first  trial,  the  court's  recital  that  good 
cause  was  shown  could  not  be  controverted  in  the  absence  of  bill  of 
exceptions. 

From  Grant:  Dalton  Biggs,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Moorb. 

By  an  indictment  returned  May  10,  1916,  at  an  ad- 
journment of  the  regular  preceding  November  term  of 
court,  the  defendants  William  Clark  and  Frank  Mor- 
se Or. — 80 
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rison  were  jointly  charged  with  the  crime  of  larceny, 
alleged  to  have  been  committed  in  Grant  County, 
Oregon,  October  26,  1914,  by  taking  and  driving  away 
a  mare,  the  property  of  S.  V.  Cochran  and  Theresa 
Cochran.  Two  days  thereafter  and  at  the  adjourned 
term,  these  defendants  and  James  Clark  were  jointly 
indicted  for  another  like  crime  alleged  to  have  been 
committed  in  that  county  June  1,  1915,  by  taking  and 
driving  away  a  mare,  the  property  of  Robert  Kneigh- 
ton.  For  the  purpose  of  identification  these  actions 
will  be  respectively  denominated  cases  numbered  one 
and  two.  Pleas  of  not  guilty  were  entered  in  both 
cases  May  13, 1916,  at  the  adjourned  term.  Two  days 
thereafter  and  on  the  first  day  of  the  next  regular  term 
of  court,  both  cases  wer^,  by  consent  of  the  defend- 
ants, continued  to  November  22, 1916,  the  next  regular 
term.  Case  No.  2  was  not  tried  at  that  term  in  conse- 
quence of  the  severe  illness  of  the  defendant  James 
Clark.  Case  No.  1  came  on  for  trial  at  the  regular 
November,  1916,  term,  but  the  jury  having  failed  to 
agree  upon  a  verdict,  were  discharged.  Thereupon 
the  defendant's  counsel  without  applying  for  a  sever- 
ance as  to  either  William  Clark  or  Morrison,  by  reason 
of  the  sickness  of  James  Clark,  or  for  any  other  cause, 
moved  that  both  cases  be  set  for  immediate  hearing,  or 
in  default  thereof  that  the  indictments  be  dismissed 
and  the  defendants  discharged.  These  motions  were 
supplemented  by  the  affidavits  of  William  Clark  and 
Morrison  to  the  effect  that  they  and  their  witnesses 
were  nonresidents  of  this  state ;  that  if  the  trials  were 
continued  it  would  impose  a  great  burden  upon  the 
defendants  who  would  be  obliged  to  pay  the  traveling 
expenses  of  such  witnesses  to  the  border  of  Oregon, 
and  that  the  affiants  were  unable  to  liquidate  such 
charges,  for  which  reason  they  did  not  know  that  the 
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attendance  of  these  witnesses  could  be  secured  at  an- 
other term  of  court. 

Both  motions  were  denied  at  the  regular  November 
term,  1916,  and  each  case  was  continued  to  the  first 
day  of  the  next  regular  term,  to  commence  May  21, 
1917.    The  order  in  case  No.  1  reads  in  part : 

*'It  further  appearing  to  the  court  this  cause  has 
been  once  tried  at  the  present  term  and  that  the  jury 
failed  to  agree  and  has  been  discharged,  and  there 
being  sufficient  cause  shown  and  with  the  knowledge  of 
the  court  for  the  continuance  of  this  cause  for  the 
term. '  ^ 

In  case  No.  2  the  order  contains  a  clause  as  follows : 

*'And  it  appearing  to  the  satisfaction  of  the  court 
that  the  deft.  James  Clark  is  sick  at  Walla  Walla, 
State  of  Washington,  and  is  unable  to  attend  at  the 
present  term  of  the  court,  and  there  appearing  to  the 
court  other  and  good  and  sufficient  reason  for  the  con- 
tinuance of  this  cause  until  the  next  regular  term  of 
this  court. ' ' 

The  judge  in  vacation  made  an  order  which  was 
entered  May  19, 1917,  postponing  the  beginning  of  the 
next  regular  term  until  the  11th  of  the  succeeding 
month.  The  defendants'  counsel  on  the  day  so  ap- 
pointed, moved  to  dismiss  both  indictments  and  to  have 
the  defendants  discharged  on  the  ground  that  the  court 
did  not  have  jurisdiction  of  either  case,  and  that  each 
had  been  continued  over  two  terms  without  the  consent 
of  either  defendant.  These  motions  were  supple- 
mented by  the  affidavits  of  William  Clark  and  Morri- 
son, substantially  detailing  the  facts  set  forth  in  their 
former  sworn  statements,  and  asserting  that  affiants 
and  their  witnesses  were  present  at  the  November 
term,  1916,  but  against  the  defendants'  will  the  hear- 
ings were  continued,  without  any  showing  therefor 
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having  been  made;  and  that  free  from  any  fault  on 
their  part  some  of  the  material  witnesses  were  not  then 
within  Oregon,  nor  was  it  known  that  their  attendance 
could  again  be  secured.  Each  of  these  motions  was 
denied,  and  from  such  orders  the  defendants  prosecute 
two  appeals.  Affibmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  D.  Leedy. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr,  George  M.  Brown,  Attorney  General,  Mr.  PhU 
Ashford,  District  Attorney,  and  Mr.  Erreit  Hicks, 
Deputy  District  Attorney,  with  an  oral  argument  by 
Mr.  Brown. 

Mr.  Justice  Moorb   delivered  the  opinion   of   the 
court. 
A  clause  of  the  organic  law  reads  in  part : 

*'No  court  shall  be  secret,  but  justice  shall  be  admin- 
istered openly  and  without  purchase,  completely  and 
without  delay ' ' :  Const.  Or.,  Article  I,  §  10,  of  the  Con- 
stitution. 

Pursuant  to  such  declaration,  statutes  have  been  en- 
acted as  follows: 

'*If,  when  the  indictment  is  called  for  trial,  the  de- 
fendant appears  for  trial,  and  the  district  attorney  is 
not  ready  and  does  not  show  any  sufficient  cause  for 
postponing  the  trial,  the  court  must  order  the  indict- 
ment to  be  discharged,  unless,  being  of  opinion  that 
the  public  interests  require  the  indictment  to  be  re- 
tained for  trial,  it  direct  it  to  be  so  retained'':  Section 
1517,  L.  0.  L. 

'*If  a  defendant  indicted  for  a  crime,  whose  trial 
has  not  been  postponed  upon  his  application  or  by  his 
consent,  be  not  brought  to  trial  at  the  next  term  of 
the  court  in  which  the  indictment  is  triable,  after  it  is 
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found,  the  court  must  order  the  indictment  to  be  dis- 
missed, unless  good  cause  to  the  contrary  be  shown' ': 
Section  1701,  L.  0.  L. 

It  will  be  kept  in  mind  that  the  indictments  herein 
were  found  and  returned  in  May,  1916,  which  was  at  a 
continuance  of  the  regular  preceding  November  term. 
The  Circuit  Court  for  Grant  County,  where  these 
causes  were  pending,  is  required  to  be  held  on  the 
third  Mondays  of  May  and  November  of  each  year: 
Section  2812,  L.  0.  L. 

In  State  v.  Breaw,  45  Or.  586  (78  Pac.  896),  in  con- 
struing the  section  of  the  statute  last  quoted,  it  was 
held  that  **the  next  term  of  the  court  in  which  the  in- 
dictment is  triable,  after  it  is  found"  as  there  used, 
meant  the  term  succeeding  that  at  which  the  formal 
charge  was  returned.  To  the  same  effect  is  the  case 
of  Gillespie  v.  People,  176  111.  238  (52  N.  E.  250). 

1.  The  indictments  in  cases  numbered  one  and  two 
having  been  respectively  returned  on  the  10th  and  12th 
of  May,  1916,  the  third  Monday  in  that  month  or  the 
fifteenth  day  thereof,  both  cases  were  by  consent  of 
the  defendants  continued  until  November  22,  1916. 
The  continuances  thus  granted  having  been  so  con- 
curred in,  as  appears  by  the  first  aflSdavits  filed  in 
support  of  the  motions  for  immediate  trials,  the  de- 
fendants cannot  now  complain  of  any  delay  in  that 
particular:  Section  1701,  L.  0.  L. 

2-4.  The  order  postponing  the  regular  term  from 
May  21,  1917,  the  third  Monday  in  that  month,  to  the 
11th  of  the  succeeding  month,  though  not  entered  in  the 
journal  until  May  19, 1917,  does  not,  so  far  as  disclosed 
by  the  showing  made  herein,  seem  to  have  prejudiced 
the  defendants  in  any  manner.  As  some  of  the  mate- 
rial witnesses  were  not  present  on  June  11,  1917,  they 
could  not  have  been  ready  for  trial  at  that  term,  and 
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this  being  so  a  review  of  the  action  of  the  court  will  be 
limited  to  its  first  refusal  to  dismiss  the  indictments. 
Appeals  might  have  been  taken  from  such  orders  made 
in  November,  1916 :  Section  1606,  L.  0.  L.,  as  amended, 
Gen.  Laws  of  Oregon,  1915,  Chap.  60,  p.  70.  No  at- 
tempt however  was  made  to  review  the  action  of  the 
court  in  such  respects,  and  as  the  motions  were  re- 
newed at  the  next  regular  term,  held  June  11,  1917, 
the  rule  adopted  in  State  v.  Chapin,  74  Or.  346  (144. 
Pac.  1187),  will  not  in  this  instance  be  put  in  practice, 
for  if  the  defendants  were  entitled  to  speedy  trials 
their  right  thereto  was  not  waived  if  they  applied  for 
an  exercise  thereof  at  the  commencement  of  the  next 
term.  The  neglect  to  prosecute  appeals  from  the  or- 
ders made  in  November,  1916,  continuing  both  cases 
to  the  next  regular  term  of  the  court,  is  a  practice  not 
to  be  commended.  The  renewal  of  the  motions,  June 
11,  1917,  their  denial,  and  the  taking  of  appeals  from 
the  latter  orders  necessarily  continued  the  cases  until 
they  are  finally  determined  by  this  court,  thereby  car- 
rying the  causes  over  two  regular  terms  of  the  trial 
court.  As  all  such  delays  usually  conduce  to  the 
advantage  of  a  defendant  in  a  criminal  action,  such 
procedure  is  not  to  be  encouraged  and  will  not  here- 
after be  approved  unless  appeals  are  seasonably  taken 
from  the  original  denial  of  a  motion  for  an  immediate 
trial. 

In  speaking  of  the  right  of  a  defendant  in  a  criminal 
action  to  a  prompt  hearing,  which  is  guaranteed  by 
organic  law  and  statutory  enactment,  a  text-writer  re- 
marks : 

*  *  In  theory,  at  least,  the  right  to  a  speedy  trial  may 
be  said  to  have  been  recognized  at  common  law  in 
very  early  times.  *  *  This  constitutional  provision, 
adopted  from  the  old  common  law,  is  intended  to  pre- 
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vent  the  oppression  of  the  citizen  by  holding  criminal 
prosecutions  suspended  over  him  for  an  indefinite 
time;  and  to  prevent  delays  in  the  administration  of 
justice,  by  imposing  on  the  judicial  tribunals  an  obli- 
gation to  proceed  with  reasonable  dispatch  in  the  trial 
of  criminal  accusations'':  8  R.  C.  L.  70.  See,  also,  12 
Cyc.  498. 

5.  The  clause  of  our  Constitution  hereinbefore 
quoted,  evidently  applies  to  the  trial  *' without  delay'' 
of  all  causes  and  not  particularly  to  criminal  actions. 
Article  I,  Section  11,  of  the  Constitution  of  Oregon,  de- 
clares, however,  that  *'In  all  criminal  prosecutions, 
the  accused  shall  have  the  right  to  public  trial  by  an 
impartial  jury  in  the  county  in  which  the  offense  shall 
have  been  committed."  Though  a  *' speedy  trial"  is 
not  expressly  assured  by  our  fundamental  law,  the 
command  therein  that  justice  shall  be  administered 
** without  delay"  is  so  nearly  synonymous,  that  the 
later  phrase,  when  construed  in  connection  with  the 
statutes  hereinbefore  quoted,  will  be  treated  as  guar- 
anteeing the  right  to  a  speedy  trial.  Such  an  examina- 
tion by  a  judicial  tribunal  is  a  trial  conducted  accord- 
ing to  fixed  rules,  regulations  and  proceedings  of  law, 
free  from  vexatious,  capricious  and  oppressive  delays, 
created  by  the  ministers  of  justice:  6  Am.  &  Eng. 
Enc.  Law  (2  ed.),  993;  Nixon  v.  State,  2  Smedes  &  M. 
(10  Miss.)  497  (41  Am.  Dec.  601) ;  State  v.  Keefe,  17 
Wyo.  227  (98  Pac.  122,  17  Ann.  Cas.  161,  22  L.  R.  A. 
(N.  S.)  896). 

6.  The  constitutional  and  legislative  guarantee  of  a 
speedy  trial  to  a  party  formally  charged  with  the  com- 
mission of  a  crime,  necessarily  deprives  a  court  of  all 
discretion  in  delaying,  without  cause,  a  hearing,  and 
before  such  right  can  legally  be  denied  it  must  affirma- 
tively appear  from  an  inspection  of  the  record  made 
by  the  court  that  a  reasonable  cause  for  a  continuation 
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of  the  trial  existed:  12  Cyc.  499;  In  re  Begerow,  133 
Cal.  349  (165  Pac.  828,  85  Am.  St.  Rep,  178,  56  L.  E.  A. 
513,  528) ;  State  v.  Rosenberg,  71  Or.  389  (142  Pac. 
624) ;  State  v.  Hellala,  71  Or.  391  (142  Pac.  624). 

7.  Section  1529,  L.  0.  L.,  reads  in  part:  **When  two 
or  more  defendants  are  jointly  indicted  for  a  felony, 
any  defendant  requiring  it  must  be  tried  separately. ' ' 
Though  the  offenses  charged  in  these  indictments  con- 
stitute felonies  (L.  0.  L.,  §  1950)  neither  William  Clark 
nor  Morrison,  as  far  as  can  be  ascertained  from  an 
inspection  of  the  transcript  before  us,  moved  for  a 
severance  in  case  No.  2.  Since  it  was  essential,  in  a 
crime  of  the  magnitude  there  charged,  that  their  co- 
defendant  James  Clark  should  have  been  present  at 
and  during  the  entire  hearing  of  the  cause  in  which 
he  is  so  vitally  interested  (6  Am.  &  Eng.  Enc.  Law 
(2  ed.),  993;  12  Cyc.  523),  the  trial  of  that  case  was 
properly  continued  in  November,  1916,  on  account  of 
the  latter 's  sickness,  to  the  next  regular  term. 

8.  The  conclusion  thus  reached  leaves  for  considera- 
tion the  action  of  the  court  of  that  date  in  continuing 
in  like  manner,  the  trial  of  case  No.  1.  A  text-writer 
says :  * '  A  trial  resulting  in  a  disagreement  of  the  jury 
does  not  constitute  a  failure  to  prosecute  or  entitle  the 
accused  to  his  discharge  under  the  statute":  12  Cyc. 
502.  This  declaration  must  necessarily  be  the  correct 
statement  of  a  legal  principle.  When  a  party  charged 
with  the  commission  of  a  crime  has,  within  the  time 
limited,  had  an  opportunity  before  a  court  and  jury  to 
make  his  defense,  a  speedy  trial  has  been  granted,  and 
if  the  jury  are  discharged  by  reason  of  their  failure 
to  agree  upon  a  verdict,  the  granting  or  denial  of 
another  trial  at  the  same  term  must  be  a  matter  of 
sound  discretion:  12  Cyc.  504.  Experience  teaches 
that  when  a  jury  failing  to  agree  upon  a  verdict  are 
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discharged,  immediate  knowledge  thereof  is  usually  ac- 
quired by  the  remaining  jurors  or  by  persons  who  may 
be  called  as  their  substitutes.  If  another  trial  is  forth- 
with had  a  similar  disagreement  often  results,  thereby 
making  it  difficult  to  secure  an  acquittal  or  a  convic- 
tion, however  innocent  or  guilty  the  defendant  may  be. 
The  business  required  to  be  transacted  by  a  court  may 
be  such  that,  in  justice  to  other  litigants,  it  would  be 
almost  impossible  to  retry  a  criminal  action  at  the 
same  term  after  a  jury  had  been  discharged  because 
of  their  failure  to  agree  upon  a  verdict.  While,  there- 
fore, the  **  speedy  trial  *^  of  a  criminal  action  required 
by  the  statute  is  not,  in  the  first  instance,  a  matter  of 
discretion  it  is  such  a  matter  after  the  jury  have  failed 
to  agree  and  been  discharged,  and  a  court  may  retry 
the  cause  at  the  same  term  or  continue  it  for  hearing 
at  the  next  regular  term. 

9.  It  will  be  remembered  that  the  order  made  in  No- 
vember, 1916,  in  case  No.  1,  adverts  to  the  failure  of 
the  jury  to  agree  and  their  discharge,  and  also  con- 
tains a  clause  which  reads:  **And  there  being  suffi- 
cient cause  shown  and  with  the  knowledge  of  the  court 
for  the  continuance  of  this  cause  for  the  term."  If  it 
were  necessary  that  a  ''good  cause '*  should  be  shown, 
as  required  by  Section  1701,  L.  0.  L.,  after  the  jury 
had  been  discharged  by  reason  of  their  failure  to 
agree  upon  a  verdict,  the  order  continuing  the  case  is 
sufficient  in  that  respect.  It  is  argued  by  defendants' 
counsel  that  no  cause  was  in  fact  shown.  The  order 
of  the  court,  however,  is  to  the  contrary  and  the  recital 
there  made  and  signed  by  the  judge  cannot  be  contro- 
verted in  the  absence  of  a  bill  of  exceptions  relating  to 
the  matter:  State  v.  Huting,  21  Mo.  464. 

As  case  No.  2  was  not  tried  at  the  November  term, 
1916,  it  was  essential  that  the  order  then  made  should 
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gon,  Alfred  C.  Schmitt  and  others.  From  a  decree  in 
favor  of  plaintiffs,  the  named  defendants  appealed. 
On  respondent's  motion  to  dismiss  appeal. 

Motion  Denied. 

Messrs.  Hewiit  <&  Sox  and  Messrs.  HUl  &  Marks, 
for  the  motion. 

Messrs.  Schmitt  <&  Schmitt,  contra. 

Opinion  Per  Curiam. 

1.  The  First  National  Bank  of  Albany,  Oregon,  com- 
menced an  action  against  W.  H.  Davis  and  Worth 
Huston  to  recover  the  amount  of  their  promissory  note. 
They  answered  admitting  the  allegations  of  the  com- 
plaint and  as  plaintiffs  also  filed  a  cross-bill  in  equity, 
making  as  parties  defendant  Alfred  C.  Schmitt,  Linn- 
haven  Orchard  Company,  a  corporation,  E.  C.  Roberts, 
Chas.  H.  Wieder,  Geo.  M.  Crowell,  Owen  Bean,  F.  J. 
Fletcher  and  J.  M.  Hawkins,  admitting  the  execution 
of  the  note,  but  alleging  it  was  in  fact  the  note  of  the 
Linnhaven  Orchard  Company  and  that  the  makers 
and  the  defendants  who  were  made  parties  to  the  suit 
were  sureties  for  that  company.  The  trial  court  ren- 
dered a  decree  granting  the  relief  prayed  for  in  the 
cross-bill  and  the  First  National  Bank  and  Alfred  C. 
Schmitt  appealed,  but  they  did  not  cause  the  notice  to 
be  served  upon  the  defendants  Wieder,  Crowell  or 
Hawkins.  The  plaintiffs'  counsel,  contending  that  the 
parties  who  were  not  served  with  the  notice  are  ad- 
verse, move  to  dismiss  the  appeal  for  that  reason. 

By  the  decree  Alfred  C.  Schmitt  and  the  other  par- 
ties who  were  made  defendants  in  the  cross-bill  were 
held  to  be  jointly  and  severally  liable  for  the  payment 
of  the  promissory  note  which  was  executed  by  the 
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plaintiffs  to  the  bank.  A  reversal  or  modification  of 
that  decree  would  be  an  advantage  to  the  parties  who 
were  not  served  with  the  notice  of  the  appeal,  and  for 
that  reason  they  are  not  adverse :  Lane  v.  Wentworth, 
69  Or.  242  (133  Pac.  348, 138  Pac.  468) ;  United  States 
National  Bank  v.  Shefler,  77  Or.  579  (143  Pac.  51,  152 
Pac.  234). 
The  motion  to  dismiss  the  appeal  is  denied. 

Motion  Denied. 


Modified  December  4,  1917* 

On  the  Merits. 

(168  Pac.  929.) 

Department  2.    Statement  by  Mr.  Justice  Bean. 

The  defendant  bank  commenced  an  action  against 
W.  H.  Davis  and  Worth  Huston,  plaintiffs,  to  recover 
upon  a  promissory  note  of  which  the  following  is  a 
copy: 

*' Albany,  Oregon,  May  24,  1912. 

**  $11,261.50. 

**0n  June  30,  1912,  after  date,  without  grace,  for 
value  received,  I  promise  to  pay  to  the  order  of 

**The  First  National  Bank  of  Albany,  Oregon, 
Eleven  Thousand  Two  Hundred  Sixty-one  5-100  Dol- 
lars, with  interest  from  date  at  the  rate  of  8  per  cent 
per  annum,  with  reasonable  attorney's  fees,  if  suit  or 
action  is  commenced,  or  other  proceedings  taken  to 
collect  this  note  or  any  part  thereof.  Principal  and 
interest  payable  in  U.  S.  Gold  Coin  of  the  present  stand- 
ard, at  the  First  National  Bank,  Albany,  Oregon. 

**The  makers  and  endorsers  of  this  note  hereby 
waive  diligence,  demand,  protest  and  notice. 

*^W.  H.  Davis, 
**WoBTH  Huston.*' 
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The  bank  alleged  that  no  part  of  the  note  had  been 
paid  except  interest  thereon  to  June  30, 1914 ;  and  that 
$800  was  a  reasonable  attorney  *s  fee  in  the  action. 

Davis  and  Huston  answered  denying  that  $800  or 
any  greater  sum  than  $200  was  a  reasonable  attor- 
ney's fee  therein,  and,  as  plaintiffs,  filed  a  complaint 
in  equity  in  the  nature  of  a  cross-bill  making  the  bank 
and  Alfred  C.  Schmitt,  Linnhaven  Orchard  Company, 
E.  C.  Roberts,  Charles  H.  Wieder,  Geo.  H.  Crowell, 
Owen  Beam,  F.  J.  Fletcher  and  J.  M.  Hawkins,  de- 
fendants, claiming  that  plaintiffs  were  entitled  to  re- 
lief arising  out  of  facts  requiring  the  interposition 
of  a  court  of  equity  and  material  to  their  defense  in 
the  law  action.  The  proceedings  in  the  law  action 
were  stayed.  The  equity  suit  was  tried  resulting  in 
a  decree  in  favor  of  plaintiffs  and  perpetually  enjoin- 
ing the  action  at  law.  The  defendants  First  National 
Bank  and  Alfred  C.  Schmitt  appeal. 

By  their  cross-complaint  plaintiffs  aver  in  addition 
to  the  formal  allegations : 

**That  on  about  the  31st  day  of  May,  1910,  the  de- 
fendant the  Linnhaven  Orchard  Company  applied  to 
the  defendant.  The  First  National  Bank  of  Albany. 
Oregon,  for  a  loan  of  ten  thousand  fi^ve  hundrea 
($10,500.00)  dollars  for  its  own  use  and  benefit,  where- 
upon the  said  bank  expressed  a  vdllingness  to  make 
said  loan  to  said  Linnhaven  Orchard  Company,  but 
desired  that  the  plaintiffs  herein  should  sign  the  note 
evidencing  said  loan. 

*  *  That  thereupon  at  said  time  it  was  agreed  by  and 
between  the  plaintiffs  herein  and  the  defendants 
herein  that  the  plaintiffs  herein  would  sign  said  note 
to  said  bank  evidencing  said  loan,  but  in  fact  as  surety 
for  the  payment  of  said  loan  by  the  said  Linnhaven 
Orchard  Company,  the  said  company  then  and  there 
agreeing  to  pay  said  note  in  full,  and  as  part  of  said 
agreement  and  transaction  it  was  further  agreed  by 
and  between  the  plaintiffs  herein  and  the  defendants 


Dec.  1917.]     Davis  v.  Fibst  Nat.  Bank  of  Albany.         479 

Alfred  C.  Schmitt,  E.  C.  Roberts,  Chas.  H.  Wieder, 
Geo.  H.  Crowell,  Owen  Beam,  F.  J.  Fletcher  and 
J.  M.  Hawkins  that  they  would  join  and  severally  obli- 
gate and  bind  themselves  as  co-sureties  for  the  said 
Linnhaven  Orchard  Company  for  the  payment  of  said 
note  evidencing  said  loan  as  aforesaid. 

**That  thereupon  at  said  time  and  as  part  of  said 
transaction  and  in  pursuance  to  said  agreement  and 
as  surety  for  the  said  Linnhaven  Orchard  Company  as 
aforesaid,  the  said  plaintiff,  W.  H.  Davis,  signed  a  cer- 
tain promissory  note,  for  the  sum  of  ten  thousand  five 
hundred  ($10,500.00)  dollars,  dated  the  1st  day  of 
June,  1910,  and  payable  to  the  order  of  said  First 
National  Bank  of  Albany,  Oregon,  due  on  December 
1,  1910,  and  bearing  interest  at  the  rate  of  eight  per 
cent  per  annum,  and  the  said  plaintiff  Worth  Huston 
thereafter  *  *  as  surety  for  said  Linnhaven  Orchard 
Company  as  aforesaid,  endorsed  said  note  on  the  back 
thereof  and  thereby  guaranteed  the  payment  of  said 
note  and  waived  protest,  demand  and  notice  of  non- 
payment thereof. 

^^That  at  said  time  and  as  part  of  said  transaction 
and  in  pursuance  of  said  agreement  so  made  as  afore- 
said, and  with  intent  to  bind  themselves  as  co-sureties 
with  the  plaintiffs  herein  for  the  payment  of  said 
note  evidencing  said  loan,  by  said  defendant  bank, 
as  aforesaid,  to  said  Linnhaven  Orchard  Company, 
the  defendant  Hawkins  signed  a  certain  other  promis- 
sory note,  dated  the  31st  day  of  May,  1910,  for  the 
sum  of  ten  thousand  five  hundred  dollars  ($10,500.00) 
payable  to  the  order  of  the  plaintiffs  herein,  bearing 
interest  at  the  rate  of  eight  per  cent  per  annum  from 
date,  and  the  defendants  E.  C.  Roberts,  Chas.  H. 
Wieder,  Geo.  H.  Crowell,  Owen  Beam,  F.  J.  Fletcher 
and  Alfred  C.  Schmitt,  with  like  intent  and  in  pursu- 
ance of  said  agreement  of  said  suretyship  as  afore- 
said, and  for  the  purpose  of  binding  themselves  as 
co-sureties  with  the  said  plaintiffs  herein,  and  the 
said  defendant  J.  M.  Hawkins  at  the  said  time  and 
as  part  of  said  transaction  endorsed  said  note,  and 
thereupon  the  said  note  was  by  the  said  defendant 
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J.  M.  Hawkins  and  the  said  endorsers  thereof  duly  de- 
livered to  the  plaintiffs  herein,  ^ ' 

It  was  also  averred  in  substance  that  the  note  evi- 
dencing the  loan  was  delivered  to  the  bank  and  the 
note  signed  by  J.  M.  Hawkins  and  indorsed  as  afore- 
said was  delivered  to  the  bank  as  collateral  security 
for  the  payment  of  the  loan  and  so  held  by  the  bank ; 
that  the  original  note  was  renewed  from  time  to  time 
by  Davis  and  Huston  until  the  note  in  question  was 
executed  in  lieu  of  it  and  a  portion  of  the  interest 
thereon;  that  the  Linnhaven  Orchard  Company  made 
several  interest  payments  to  the  bank  and  that  the 
latter  knew  that  the  loan  was  the  debt  of  that  company 
which  is  insolvent;  that  the  plaintiffs  have  not  suf- 
ficient means  to  pay  the  note  without  great  hardship 
to  them.  They  pray  that  it  be  adjudged  that  the  note 
is  a  debt  of  the  Orchard  Company  and  that  they  and 
the  defendants,  other  than  the  bank  and  the  Orchard 
Company  are  cosureties  for  the  payment  of  the  same ; 
that  the  bank  have  judgment  against  the  Orchard 
Company  for  the  amount  of  the  note  and  interest; 
that  the  execution  on  the  judgment  be  enforced  against 
that  company  first,  and,  if  the  judgment  is  not  fully 
satisfied  the  balance  be  enforced  against  the  sureties 
pro  rata.  This  prayer  was  granted.  A  demurrer 
was  interposed  to  the  first  complaint  but  not  to  the 
amended  complaint.  The  defendant,  The  First  Na- 
tional Bank  of  Albany  and  Alfred  Schmitt,  answered 
putting  in  issue  the  merits  of  the  cross-complaint. 
Other  facts  are  stated  in  the  opinion.  Upon  the 
trial  the  appealing  defendants  objected  to  the  intro- 
duction of  any  evidence  to  support  the  cross-complaint 
upon  the  grounds  that  the  same  did  not  state  facts 
sufficient  to  constitute  a  cause  of  suit,  and  that  oral 
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evidence  was  incompetent  to  vary  the  terms  of  the  writ- 
ten note  in  question.    The  objection  was  overruled. 

Modified. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Schmitt  d  Schmitt,  with  an  oral  argument  by 
Mr.  G.  G.  Schmitt. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Hewitt  <&  Sox  and  Messrs.  Hill  <&  Marks, 
with  oral  arguments  by  Mr.  Henry  H.  Hewitt  and  Mr. 
Gale  S.  Hill. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

Counsel  for  the  answering  defendants  maintain  that 
the  complaint  in  this  suit  is  insufficient  to  entitle  the 
plaintiffs  to  equitable  relief  or  to  constitute  a  defense 
or  partial  defense  to  the  note  sued  on.  Section  390, 
L.  O.  L.,  provides  in  part  : 

*  *  In  an  action  at  law,  where  the  defendant  is  entitled 
to  relief,  arising  out  of  facts  requiring  the  interposi- 
tion of  a  court  of  equity,  and  material  to  his  defense, 
he  may,  upon  filing  his  answer  therein,  also  as  plain- 
tiff, file  a  complaint  in  equity,  in  the  nature  of  a  cross- 
bill, which  shall  stay  the  proceedings  at  law,  and  the 
case  thereafter  shall  proceed  as  in  a  suit  in  equity, 
in  which  said  proceedings  may  be  perpetually  enjoined 
by  final  decree,  or  allowed  to  proceed  in  accordance 
with  such  final  decree.  * ' 

2-4.  It  will  be  noticed  that  in  order  to  stay  the  law 
action  the  defendants  must  be  entitled  not  only  to  re- 
lief arising  out  of  facts  requiring  the  interposition  of 
a  court  of  equity,  but  such  facts  must  be  material  to 
their  defense.  The  cross-complaint  in  equity  is  al- 
lowed to  be  filed  upon  filing  an  answer  in  the  action. 
This  provision  plainly  presupposes  that  the  answer 
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J.  M.  Hawkins  and  the  said  endorsers  thereof  duly  de- 
livered to  the  plaintiffs  herein. ' ' 

It  v^as  also  averred  in  substance  that  the  note  evi- 
dencing the  loan  was  delivered  to  the  bank  and  the 
note  signed  by  J.  M.  Hawkins  and  indorsed  as  afore- 
said was  delivered  to  the  bank  as  collateral  security 
for  the  payment  of  the  loan  and  so  held  by  the  bank ; 
that  the  original  note  was  renewed  from  time  to  time 
by  Davis  and  Huston  until  the  note  in  question  was 
executed  in  lieu  of  it  and  a  portion  of  the  interest 
thereon;  that  the  Linnhaven  Orchard  Company  made 
several  interest  payments  to  the  bank  and  that  the 
latter  knew  that  the  loan  was  the  debt  of  that  company 
which  is  insolvent;  that  the  plaintiffs  have  not  suf- 
ficient means  to  pay  the  note  without  great  hardship 
to  them.  They  pray  that  it  be  adjudged  that  the  note 
is  a  debt  of  the  Orchard  Company  and  that  they  and 
the  defendants,  other  than  the  bank  and  the  Orchard 
Company  are  cosureties  for  the  payment  of  the  same ; 
that  the  bank  have  judgment  against  the  Orchard 
Company  for  the  amount  of  the  note  and  interest ; 
that  the  execution  on  the  judgment  be  enforced  against 
that  company  first,  and,  if  the  judgment  is  not  fully 
satisfied  the  balance  be  enforced  against  the  sureties 
pro  rata.  This  prayer  was  granted.  A  demurrer 
was  interposed  to  the  first  complaint  but  not  to  the 
amended  complaint.  The  defendant,  The  First  Na- 
tional Bank  of  Albany  and  Alfred  Schmitt,  answered 
putting  in  issue  the  merits  of  the  cross-complaint. 
Other  facts  are  stated  in  the  opinion.  Upon  the 
trial  the  appealing  defendants  objected  to  the  intro- 
duction of  any  evidence  to  support  the  cross-complaint 
upon  the  grounds  that  the  same  did  not  state  facts 
sufficient  to  constitute  a  cause  of  suit,  and  that  oral 


Dec.  1917.]     Davis  v.  First  Nat.  Bank  op  Albany.         481 

evidence  was  incompetent  to  vary  the  terms  of  the  writ- 
ten note  in  question.    The  objection  was  ovenniled. 

MODO'IED. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Schmitt  <&  Schmitt,  with  an  oral  argument  by 
Mr.  G.  G.  Schmitt. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Hewitt  <&  Sox  and  Messrs.  Hill  d  Marks, 
with  oral  arguments  by  Mr.  Henry  H.  Hewitt  and  Mr. 
Gale  S.  Hill. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

Counsel  for  the  answering  defendants  maintain  that 
the  complaint  in  this  suit  is  insufficient  to  entitle  the 
plaintiffs  to  equitable  relief  or  to  constitute  a  defense 
or  partial  defense  to  the  note  sued  on.  Section  390, 
L.  0.  L.,  provides  in  part : 

* '  In  an  action  at  law,  where  the  defendant  is  entitled 
to  relief,  arising  out  of  facts  requiring  the  interposi- 
tion of  a  court  of  equity,  and  material  to  his  defense, 
he  may,  upon  filing  his  answer  therein,  also  as  plain- 
tiff, file  a  complaint  in  equity,  in  the  nature  of  a  cross- 
bill, which  shall  stay  the  proceedings  at  law,  and  the 
case  thereafter  shall  proceed  as  in  a  suit  in  equity, 
in  which  said  proceedings  may  be  perpetually  enjoined 
by  final  decree,  or  allowed  to  proceed  in  accordance 
with  such  final  decree. '* 

2-4.  It  will  be  noticed  that  in  order  to  stay  the  law 
action  the  defendants  must  be  entitled  not  onlv  to  re- 
lief  arising  out  of  facts  requiring  the  interposition  of 
a  court  of  equity,  but  such  facts  must  be  material  to 
their  defense.  The  cross-complaint  in  equity  is  al- 
lowed to  be  filed  upon  filing  an  answer  in  the  action. 
This  provision  plainly  presupposes  that  the  answer 
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80  filed  will  raise  an  issue  which  it  will  require  equi- 
table relief  to  sustain.  The  answer  in  the  law  action 
raised  an  issue  only  as  to  the  reasonableness  of  the 
attorney 's  fee  claimed.  In  other  words,  if  the  defend- 
ants in  the  law  action  did  not  appear  to  have  a  defense 
thereto,  then  it  would  be  impossible  for  them  to  be 
entitled  to  equitable  relief  material  to  their  defense. 

Under  the  above  section  of  the  Code,  while  the  de- 
fendants are  not  restricted  merely  to  defensive  mat- 
ter, in  such  a  complaint  in  equity,  the  relief  sought 
must  operate  as  an  entire  or  partial  defense  to  the 
action  at  law.  The  mere  fact  that  a  defendant  can 
state  a  cause  of  suit  against  a  plaintiff  or  other  par- 
ties entitling  him  to  equitable  relief  will  not  of  itself 
warrant  the  filing  of  such  complaint:  White  v.  Sav- 
age,  48  Or.  604  (87  Pac.  1040) ;  Tooze  v.  Heighten, 
79  Or.  545  (156  Pac.  245) ;  Haaland  v.  MUler,  67  Or. 
346,  350  (136  Pac.  9) ;  Carroll  v.  Bowne,  55  Or.  316 
(106  Pac.  331).  Under  the  latter  state  of  facts  the 
action  at  law  should  be  allowed  to  proceed  and  the 
suit  should  be  maintained  independently  thereof. 
Stated  in  a  general  way  a  defendant  may  plead  in 
his  cross-complaint  facts  which  show  that  plaintiff 
ought  not  to  recover.  If  the  thing  pleaded  be  an 
equitable  right  it  may  be  availed  of  by  filing  a  cross- 
complaint  as  an  equitable  defense  in  bar:  Tooze  v. 
Heighton,  79  Or.  545  (156  Pac.  245);  Pom.  on  Code 
Rem.  (4  ed.),  §  30;  1  C.  J.,  p.  1052;  1  Cyc,  p.  738.  In 
any  event  it  must  appear  that  the  defendant  in  the 
law  action  has  a  defense  either  entire  or  partial. 
Therefore,  we  inquire  if  the  facts  set  forth  in  the  com- 
plaint in  equity  constitute  a  defense  to  the  note.  It 
is  admitted  on  all  sides  that  the  bank  loaned  the  sum 
of  $10,500  on  the  note,  of  which  the  one  in  question 
is  a  renewal,  and  that  it  is  a  holder  for  value.    Section 
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6023,  L.  0.  L.,  enacts  in  part  that  **  *  holder*  means 
the  payee  or  indorsee  of  a  bill  or  note  who  is  in  pos- 
session of  it,  or  the  bearer  thereof."  It  is  claimed 
by  plaintiffs  that  they  are  sureties  or  accommodation 
parties;  that  the  principal  debtor  is  the  Linnhaven 
Orchard  Company;  that  the  bank  knew  this  and  that 
it  should  tTierefore  proceed  first  to  collect  the  money 
from  the  Orchard  Company,  which  is  not  a  party  to 
the  note,  and,  failing  in  this,  should  collect  the  same 
from  all  the  alleged  sureties  pro  rata.  Section  5862, 
L.  0.  L.,  provides  as  follows : 

**  An  accommodation  party  is  one  who  has  signed  the 
instrument  as  maker,  drawer,  acceptor,  or  indorser, 
without  receiving  value  therefor,  and  for  the  purpose 
of  lending  his  name  to  some  other  person.  Such  a 
person  is  liable  on  the  instrument  to  a  holder  for  value, 
notwithstanding  such  holder  at  the  time  of  taking  the 
instrument  knew  him  to  be  only  an  accommodation 
party. ' ' 

According  to  the  plain  provisions  of  this  section  the 
holder  of  a  note  for  value  is  entitled  to  recover  there- 
on against  an  accommodation  party,  though  the  holder 
had  notice  at  the  time  he  took  the  note  that  the  per- 
son sought  to  be  charged  was  only  an  accommodation 
party:  White  v.  Savage,  48  Or.  604  (87  Pac.  1040). 
An  accommodation  party  to  a  negotiable  note  is  pri- 
marily liable  for  the  payment  of  the  note  and  it  is 
not  a  defense  under  the  Negotiable  Instruments  Act 
(Sections  5834-6025,  L.  O.  L.)  that  the  note  was  so 
signed  solely  for  the  accommodation  of  another  or 
as  surety  for  such  other  person,  and  that  the  holder 
knew  the  same :  Section  5862,  L.  0.  L. ;  Cellers  v.  Meor- 
Cham,  49  Or.  186  (89  Pac.  426,  13  Ann.  Cas.  997,  10 
L.  R.  A.  (N.  S.)  133) ;  Galloway  v.  Bartholomew,  44 
Or.  75  (74  Pac.  467) ;  Lumbermen's  Nat.  Bank  v. 
Campbell,  61  Or.  123  (121  Pac.  427) ;  Murphy  v.  Pafi^ 
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ter,  62  Or.  522  (125  Pac.  292) ;  Hunter  v.  Harris,  63 
Or.  505  (127  Pac.  786).  By  the  provisions  of  Section 
6023,  L.  0.  L.,  **The  person  *  primarily'  liable  on  an 
instrument  is  the  person  who  by  the  terms  of  the  in- 
strument is  absolutely  required  to  pay  the  same.*  All 
other  parties  are  'secondarily'  liable." 

The  complaint  in  this  suit  disclosing  that  the  plain- 
tiffs were  sureties  upon  the  note  as  between  themselves 
and  the  other  signatorial  parties  to  the  indemnity 
note,  did  not  amount  to  a  defense  to  the  note  in  suit 
in  the  action  at  law.  Whatever  the  rights  of  the  par- 
ties  to  the  indemnity  note  may  be  as  between  them- 
selves,  the  action  at  law  by  the  bank  should  not  have 
been  restrained.  White  v.  Savage,  48  Or.  604  (87 
Pac.  1040),  is  decisive  of  this  feature  of  the  case.  The 
suit  in  equity  is  wholly  foreign  to  the  action  at  law: 
Hovenden  v.  Knott,  12  Or.  267,  269  (7  Pac.  30) ;  Dur- 
bin  V.  Kimey,  19  Or.  71,  73  (23  Pac.  661) ;  Bellinger 
V.  Thompson,  26  Or.  320,  349  (37  Pac.  714, 40  Pac.  229). 
In  so  far  as  it  is  against  or  affects  the  interests  of  the 
First  National  Bank  of  Albany,  the  decree  of  the 
lower  court  is  reversed  and  annulled ;  the  bank  will  be 
allowed  to  proceed  with  the  action  at  law  against  the 
plaintiffs  W.  H.  Davis  and  Worth  Huston,  and  recover 
its  costs  and  disbursements  in  the  lower  court  to  be 
taxed  therein  and  its  costs  and  disbursements  in  this 
court. 

5,  6.  We  come  now  to  the  consideration  of  this  suit 
as  between  the  plaintiffs  and  the  defendants  other  than 
the  bank. 

It  should  be  stated  at  the  outset  that  the  defendant, 
Alfred  C.  Schmitt,  has  come  into  a  court  of  equity, 
answered  to  the  merits,  and  defended  against  the  so- 
called  amended  cross-complaint  without  demurring  to 
such  complaint  or  to  the  jurisdiction  of  the  court  of 
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equity  to  try  the  cause.  By  so  answering  he  has  made 
the  equitable  forum  a  matter  of  his  own  selection  and 
he  cannot  afterward  insist  that  the  cause  should  have 
been  tried  in  the  law  forum:  Scheland  v.  Erpelding, 
6  Or.  259,  263;  South  Portland  Land  Co.  v.  Hunger, 
36  Or.  457,  470  (54  Pac.  815,  60  Pac.  5);  Wollen- 
berg  v.  Rose,  41  Or.  314  (68  Pac.  804) ;  Tooze  v.  Heigh- 
ton,  79  Or.  545  (156  Pac.  245).  The  money  was  ob- 
tained from  the  bank  for  the  use  of  the  Linnhaven 
Orchard  Company.  The  various  parties  to  this  suit, 
except  the  bank,  were  interested  in  the  affairs  of  that 
company,  and  the  ultimate  burden  of  the  payment  of 
the  loan  will  fall  upon  them.  The  matter  of  their  lia- 
bility to  contribute  to  the  payment  of  the  loan  was 
not  left  wholly  to  the  equitable  rule  as  to  contribu- 
tion but  was  evidenced  by  a  note  dated  May  31,  1910, 
payable  on  demand,  for  the  same  amount  as  the  prin- 
cipal note,  $10,500,  at  the  same  rate  of  interest,  in 
favor  of  Davis  and  Huston,  and  indorsed  by  Roberts, 
Wieder,  Crowell,  Beam,  Fletcher  and  Schmitt.  This 
note  was  given  to  protect  the  plaintiffs  by  reason  of 
their  signing  the  principal  note.  It  is  agreed  that 
plaintiffs  and  the  other  last-named  parties  are  equally 
liable  for  the  payment  of  the  note  to  the  bank.  It  is 
shown  that  as  between  themselves  the  plaintiffs  and 
the  signers  of  the  indemnity  note  stand  in  the  relation- 
ship of  cosureties  for  the  Linnhaven  Orchard  Com- 
pany for  the  payment  of  the  loan  from  the  bank. 
The  principle  adopted  by  this  court  in  Rose  v.  Wollen- 
berg,  31  Or.  269,  282  (44  Pac.  382,  65  Ain.  St.  Rep.  826, 
39  L.  R.  A.  378),  is  applicable.  Therein  it  was  stated 
that  *' cosureties  may  by  contract,  agreement,  or 
understanding  between  themselves,  limit  and  fix  the 
proportion  and  extent  of  their  several  or  correlative 
liability,  and  it  is  competent  to  establish  the  agree- 
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merit  by  parol.  *'  There  is  no  question  but  that  after 
a  judgment  has  been  entered  against  them  for  the 
amount  represented  by  Plaintiffs '  Exhibit  8,  and  after 
the  amount  thereof,  or  more  than  their  share  has  been 
paid,  Davis  and  Huston  would  have  a  right  of  action 
by  virtue  of  Section  243,  L.  0.  L.,  against  the  defend- 
ants whose  names  appear  on  Plaintiffs'  Exhibit  2  (the 
indemnity  note)  if  they  in  fact  are  cosureties. 

7.  The  question  in  this  suit,  however,  is  whether  a 
suit  can  be  maintained  to  compel  those  equally  liable 
for  the  payment  of  the  principal  debt  to  assume  their 
share  of  the  burden  before  actual  payment  has  been 
made  by  the  plaintiffs.  The^amount  of  such  payment 
is  definite  and  certain.  It  is  not  a  matter  of  choice 
with  the  plaintiffs  in  making  such  payment.  They 
will  be  compelled  to  do  so,  and  if  their  associates,  who 
agreed  with  them  that  they  would  all  stand  together 
and  share  the  burden  equally  in  the  event  that  the 
Linnhaven  Orchard  Company  could  not  meet  the  de- 
mand, do  not  contribute  at  the  time  of  payment,  then 
plaintiffs  will  necessarily  and  at  a  great  loss  and  hard- 
ship suffer  the  whole  burden  in  the  first  instance  and 
be  obliged  to  trust  to  litigation  and  the  vicissitudes 
of  the  future  for  obtaining  a  contribution  from  their 
co-obligors.  The  so-called  indemnity  note  is  due  upon 
demand.  Under  the  peculiar  circumstances  shown  in 
this  case  and  in  equity  and  good  conscience  plaintiffs 
have  a  right  to  demand  that  the  other  co-obligors  be 
required  to  contribute  their  share  in  the  liquidation  of 
the  loan  even  before  plaintiffs  pay  the  debt  or  the 
property  of  plaintiffs  is  sacrificed  therefor.  At  law 
the  surety  must  pay  the  debt  before  he  can  have  an 
action,  but  not  so  in  equity.  This  principle  is  sup- 
ported by  the  following  authorities:  1  Story's  Eq. 
Juris.  (13  ed.),  §  493;  4  Pom.  Eq.  Jur.  (3  ed.),  §  1417 
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and  note,  and  §  1418 ;  Pingrey  on  Surety  &  Guar. 
(2  ed.),  §  202;  Vcm  Winkle  v.  Johnson,  11  Or.  469  (5 
Pac.  922,  50  Am.  Rep.  495) ;  Hovenden  v.  Knott,  12 
Or.  267,  270  (7  Pac.  30) ;  Durhin  v.  Kuney,  19  Or.  71,  73 
(23  Pac.  661) ;  Fischer  v.  Gaither,  32  Or.  161  (51  Pac. 
736) ;  Ladd  v.  Chamber  of  Commerce,  37  Or.  49,  63  (60 
Pac.  713,  61  Pac.  1127,  62  Pac.  208) ;  Bishop  v.  Day, 
13  Vt.  81  (37  Am.  Dec.  582) ;  Morrison  v.  Poyntz,  7 
Dana  (37  Ky.),  307  (32  Am.  Dec.  92) ;  Moore  v.  Top- 
liff,  107  111.  241,  249. 

In  7  Am.  &  Eng.  Enc.  of  Law  (2  ed.),  p.  332,  it  is 
stated  that  **one  surety  may  also,  without  having  ac- 
tually paid  the  debt,  bring  a  bill  in  equity  to  compel 
his  cosurety  to  contribute  with  him  to  its  payment.'* 
The  author  of  Modem  American  Law,  vol.  8,  p.  225, 
says: 

* '  The  right  to  exoneration  is  a  right  which  the  surety 
has,  upon  default  of  the  principal  debtor  and  before 
payment,  to  bring  proceedings  to  compel  the  debtor  to 
perform  his  obligation  or  his  cosureties  to  bear  their 
proportion  of  the  burden.  This  right  to  exoneration 
has  not  been  well  worked  out  in  the  cases  or  much  dis- 
cussed by  text  writers.  The  basis  of  the  right  to  ex- 
oneration is  apparently  the  hardship  upon  a  surety  to 
be  compelled  to  pay  the  whole  debt  and  have  to  resort 
to  an  action  to  recover  indemnity  or  contribution  from 
those  who  should  either  in  the  first  place  bear  the  en- 
tire burden  or  who  should  ultimately  share  their  pro- 
portion of  the  burden  with  the  plaintiff.  In  order  to 
pay  the  debt  which  the  creditor  might  easily  collect 
from  the  solvent  principal,  the  surety  may  have  to  sell 
his  property  at  a  forced  sale,  getting  small  value  for 
it,  or  have  it  seized  and  sold  on  execution.  The  surety, 
being  able  to  recover  indemnity  only  for  what  he  has 
actually  paid  out,  has  no  adequate  remedy  at  law. 
The  equitable  right  to  exoneration  affords  him  ade- 
quate relief.  If  one  of  the  ten  sureties  on  a  $10,000 
bond  had  to  pay  the  $10,000  and  be  left  to  his  suit  for 
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refer  to  the  illness  of  James  Clark  as  a  reason  for  the 
continuance,  and  proper,  perhaps,  to  certify  that  there 
existed  **  other  and  good  and  sufficient  reason  for  the 
continuance  of  this  cause  until  the  next  regular  term.*' 
No  error  was  committed  as  alleged,  and  the  orders 
of  the  court  are  affirmed.  Affibm£d. 

Mb.  Justice  Bean  concurs  in  the  result 


Motion  to  dismisB  appeal  denied  November  28,  1916. 
Argued  on  the  merits  November  21,  modified  December  4,  1917* 

DAVIS  V.  FIRST  NAT.  BANK  OF  ALBANY. 

(161  Pac.  931;  168  Pac.  929.) 

Appeal  and  Error— Notice  of  Appeal— AdTerse  Parties. 

1.  Defendants  sued  as  makers  of  a  note  secured  a  cross-decree 
against  certain  parties  as  the  real  maker  and  as  sureties,  with  the 
cross-complainants  thereof,  and  plaintiff  payee  and  one  of  the  said 
sureties  appealed.  Held,  that  other  alleged  sureties  were  not  advene 
parties  upon  whom  notice  of  appeal  must  be  served,  for  a  reversal 
would  benefit  thenu 

ON  THE  MERITS. 

Ixijnnction — ^Enjoining  Action  at  Law — Grounds. 

2.  Under  Section  390,  L.  O.  L.,  providing  that  where  the  defendant 
in  an  action  at  law  is  entitled  to  relief  arising  out  of  facts  requiring 
the  interposition  of  a  court  of  equity  and  material  to  his  defense,  he 
may,  upon  filing  his  answer,  also,  as  plaintiff,  file  a  complaint  in  equity 
in  the  nature  of  a  cross-bill  which  shall  stay  the  proceedings  at  law, 
and  that  such  proceedings  may  be  perpetually  enjoined  by  the  final 
decree,  the  facts  requiring  the  interposition  of  a  court  of  equity  must 
be  material  to  the  defense  of  the  law  action,  and  the  mere  fact  that 
defendant  has  a  cause  for  suit  against  plaintiff  or  other  parties  en- 
titling him  to  equitable  relief  will  not  warrant  the  filing  of  a  com- 
plaint under  that  section  unless  the  relief  sought  would  operate  as  an 
entire  or  partial  defense  to  the  action  at  law. 

[As  to  nature  and  objects  of  cross-bills,  see  note  in  83  Ant  Dec. 
251.] 

Injunction — ^Enjoining  Action  at  Law — Qronnds. 

3.  Section  390,  L.  O.  L.,  authorizing  a  defendant  entitled  to  equi- 
table relief  arising  out  of  facts  material  to  his  defense  to  file  a  com- 
plaint in  equity  staying  the  proceedings  at  law,  upon  filing  his  answer, 
presupposes  that  the  answer  filed  in  the  law  action  will  raise  an  issue 
requiring  equitable  relief  to  sustain. 
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Injimctioii — ^Enjoining  Action  at  Law — Oronnda — '^Holder" — ''Accom- 
modation Party— 'Trlmarily  Liable"— "SecondarUy  Liable." 

4.  Section  6023,  L.  O.  L..  provides,  relative  to  negotiable  instru- 
mentB,  that  "holder"  means  ^e  payee  or  indorsee  of  a  bill  or  note  who 
is  in  possession  of  it  or  the  bearer  thereof,  and  that  the  person  pri- 
marily liable  is  the  person  who,  by  the  terms  of  the  instrument,  is 
absolutely  required  to  pay  it,  and  that  all  other  parties  are  second- 
arily liable.  Section  5862  defines  an  accommodation  party,  and  pro- 
vides that  such  party  is  liable  to  a  holder  for  value,  though  the  holder 
knew  him  to  be  an  accommodation  party.  Held  that,  where  the  payee 
of  a  note  was  a  holder  for  value,  the  fact  that  the  makers  were  ac- 
commodation sureties  for  a  corporation  to  which  the  loan  evidenced 
by  the  note  was  made,  as  between  themselves  and  certain  other  per- 
sons interested  in  the  corporation,  was  not  a  defense  to  an  action  on 
the  note,  and  such  action  should  not  have  been  enjoined  in  a  suit  in 
equity  filed  by  the  makers  against  the  payee  and  the  other  parties 
under  Section  390. 

Action — Error  as  to  Form  of  Action — ^WaiTer  of  Objectiona. 

5.  Where  the  defendant  in  an  action  at  law  filed  a  complaint  in 
equity,  nnder  Section  390,  L.  O.  L.,  against  the  plaintiff  in  the  action 
at  law  and  other  pflirties,  a  party  who  answered  to  the  merits  and 
defended  against  the  complaint,  without  demurring  to  it  or  to  the  juris- 
diction of  equity  to  try  the  cause,  made  the  equitable  forum  a  matter 
of  his  own  selection,  and  could  not  afterwards  insist  that  the  action 
should  have  been  tried  at  law. 

Evidence— Parol  Evldeiico-^Liability  of  OosnretieB. 

6.  An  agreement  between  cosureties  for  the  payment  of  a  note, 
limiting  and  fixing  the  proportion  and  extent  of  their  several  liability, 
may  be  established  by  parol. 

Principal  and  Bnrety— Actions  for  Oontribntion-^Oonditions  Prece- 
dent. 

7.  Where  plaintiffs  executed  a  note  for  the  amount  of  a  loan  to  a 
corporation  on  the  agreement  of  other  persons  interested  in  the  corpo- 
ration that  they  would  be  cosureties  for  its  payment  with  plaintiffs, 
end  in  evidence  of  their  agreement  they  executed  an  indemnity  note 
to  plaintiffs,  and  the  amount  which  plaintiffs  would  be  required  to  pay 
on  the  principal  note  was  definite  and  certain,  plaintiffs  were  not 
bound  to  suffer  the  whole  burden  of  payment  in  the  first  instance 
at  great  loss  and  hardship  to  themselves  and  trust  to  future  litigation 
for  reimbursement,  but,  in  equity,  could  sue  for  contribution  before 
payment  of  the  debt. 

Principal  and  Bnrety— Actions  for  Oontribntioiir— Conditions  Prece- 
dent. 

8.  The  corporation  being  insolvent,  plaintiffs  were  not  required  to 
pursue  their  remedies  against  it. 

From  Linn :  William  Galloway,  Judge. 

Cross-bill  in  equity  by  W.  H.  Davis  and  Worth  Hus- 
ton against  the  First  National  Bank  of  Albany,  Ore- 
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gon,  Alfred  C.  Schmitt  and  others.  From  a  decree  in 
favor  of  plaintiffs,  the  named  defendants  appealed. 
On  respondent's  motion  to  dismiss  appeal. 

Motion  Denied. 

Messrs.  Hewitt  <&  Sox  and  Messrs.  HUl  <&  Marks, 
for  the  motion. 

Messrs.  Schmitt  <&  Schmitt,  contra. 

Opinion  Per  Curiam. 

1.  The  First  National  Bank  of  Albany,  Oregon,  com- 
menced an  action  against  W.  H.  Davis  and  Worth 
Huston  to  recover  the  amount  of  their  promissory  note. 
They  answered  admitting  the  allegations  of  the  com- 
plaint and  as  plaintiffs  also  filed  a  cross-bill  in  equity, 
making  as  parties  defendant  Alfred  C.  Schmitt,  Linn- 
haven  Orchard  Company,  a  corporation,  E.  C.  Roberts, 
Chas.  H.  Wieder,  Geo.  M.  Crowell,  Owen  Bean,  F.  J. 
Fletcher  and  J.  M.  Hawkins,  admitting  the  execution 
of  the  note,  but  alleging  it  was  in  fact  the  note  of  the 
Linnhaven  Orchard  Company  and  that  the  makers 
and  the  defendants  who  were  made  parties  to  the  suit 
were  sureties  for  that  company.  The  trial  court  ren- 
dered a  decree  granting  the  relief  prayed  for  in  the 
cross-bill  and  the  First  National  Bank  and  Alfred  C. 
Schmitt  appealed,  but  they  did  not  cause  the  notice  to 
be  served  upon  the  defendants  Wieder,  Crowell  or 
Hawkins.  The  plaintiffs'  counsel,  contending  that  the 
parties  who  were  not  served  with  the  notice  are  ad- 
verse, move  to  dismiss  the  appeal  for  that  reason. 

By  the  decree  Alfred  C.  Schmitt  and  the  other  par- 
ties who  were  made  defendants  in  the  cross-bill  were 
held  to  be  jointly  and  severally  liable  for  the  payment 
of  the  promissory  note  which  was  executed  by  the 
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plaintiffs  to  the  bank.  A  reversal  or  modification  of 
that  decree  would  be  an  advantage  to  the  parties  who 
were  not  served  with  the  notice  of  the  appeal,  and  for 
that  reason  they  are  not  adverse :  Lane  v.  Wentworth, 
69  Or.  242  (133  Pac.  348,  138  Pac.  468) ;  United  States 
National  Bayik  v.  Shefler,  77  Or.  579  (143  Pac.  51,  152 
Pac.  234). 
The  motion  to  dismiss  the  appeal  is  denied. 

Motion  Denied. 


Modified  December  4,  1917, 

On  the  Merits. 

(168  Pac.  929.) 

Department  2.    Statement  by  Mb.  Justice  Bean. 

The  defendant  bank  commenced  an  action  against 
W.  H.  Davis  and  Worth  Huston,  plaintiffs,  to  recover 
upon  a  promissory  note  of  which  the  following  is  a 
copy: 

''Albany,  Oregon,  May  24,  1912. 

''$11,261.50. 

"On  June  30,  1912,  after  date,  without  grace,  for 
value  received,  I  promise  to  pay  to  the  order  of 

"The  Fibst  National  Bank  op  Albany,  Obegon, 
Eleven  Thousand  Two  Hundred  Sixty-one  5-100  Dol- 
lars, with  interest  from  date  at  the  rate  of  8  per  cent 
per  annum,  with  reasonable  attorney's  fees,  if  suit  or 
action  is  commenced,  or  other  proceedings  taken  to 
collect  this  note  or  any  part  thereof.  Principal  and 
interest  payable  in  U.  S.  Gold  Coin  of  the  present  stand- 
ard, at  the  First  National  Bank,  Albany,  Oregon. 

"The  makers  and  endorsers  of  this  note  hereby 
waive  diligence,  demand,  protest  and  notice. 

"W.  H.  Davis, 
"WoBTH  Huston.'* 
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The  bank  alleged  that  no  part  of  the  note  had  been 
paid  except  interest  thereon  to  June  30^  1914 ;  and  that 
$800  was  a  reasonable  attorney's  fee  in  the  action, 

Davis  and  Huston  answered  denying  that  $800  or 
any  greater  sum  than  $200  was  a  reasonable  attor- 
ney's fee  therein,  and,  as  plaintiifs,  filed  a  complaint 
in  equity  in  the  nature  of  a  cross-bill  making  the  bank 
and  Alfred  C.  Schmitt,  Linnhaven  Orchard  Company, 
E.  C.  Eoberts,  Charles  H.  Wieder,  Geo.  H.  Crowell, 
Owen  Beam,  F.  J.  Fletcher  and  J.  M.  Hawkins,  de- 
fendants, claiming  that  plaintiffs  were  entitled  to  re- 
lief arising  out  of  facts  requiring  the  interposition 
of  a  court  of  equity  and  material  to  their  defense  in 
the  law  action.  The  proceedings  in  the  law  action 
were  stayed.  The  equity  suit  was  tried  resulting  in 
a  decree  in  favor  of  plaintiffs  and  perpetually  enjoin- 
ing the  action  at  law.  The  defendants  First  National 
Bank  and  Alfred  C.  Schmitt  appeal. 

By  their  cross-complaint  plaintiffs  aver  in  addition 
to  the  formal  allegations : 

''That  on  about  the  31st  day  of  May,  1910,  the  de- 
fendant the  Linnhaven  Orchard  Company  applied  to 
the  defendant,  The  First  National  Bank  of  Albany. 
Oregon,  for  a  loan  of  ten  thousand  five  hundred 
($10,500.00)  dollars  for  its  own  use  and  benefit,  where- 
upon the  said  bank  expressed  a  willingness  to  make 
said  loan  to  said  Linnhaven  Orchard  Company,  but 
desired  that  the  plaintiffs  herein  should  sign  the  note 
evidencing  said  loan. 

' '  That  thereupon  at  said  time  it  was  agreed  by  and 
between  the  plaintiffs  herein  and  the  defendants 
herein  that  the  plaintiffs  herein  would  sign  said  note 
to  said  bank  evidencing  said  loan,  but  in  fact  as  surety 
for  the  payment  of  said  loan  by  the  said  Linnhaven 
Orchard  Company,  the  said  company  then  and  there 
agreeing  to  pay  said  note  in  full,  and  as  part  of  said 
agreement  and  transaction  it  was  further  agreed  by 
and  between  the  plaintiffs  herein  and  the  defendants 
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Alfred  C.  Schmitt,  E.  C.  Roberts,  Chas.  H.  Wieder, 
Geo.  H.  Crowell,  Owen  Beam,  F.  J.  Fletcher  and 
J.  M.  Hawkins  that  they  would  join  and  severally  obli- 
gate and  bind  themselves  as  co-snreties  for  the  said 
Linnhaven  Orchard  Company  for  the  payment  of  said 
note  evidencing  said  loan  as  aforesaid. 

*^That  thereupon  at  said  time  and  as  part  of  said 
transaction  and  in  pursuance  to  said  agreement  and 
as  surety  for  the  said  Linnhaven  Orchard  Company  as 
aforesaid,  the  said  plaintiff,  W.  H.  Davis,  signed  a  cer- 
tain promissory  note,  for  the  sum  of  ten  thousand  five 
hundred  ($10,500.00)  dollars,  dated  the  1st  day  of 
June,  1910,  and  payable  to  the  order  of  said  First 
National  Bank  of  Albany,  Oregon,  due  on  December 
1,  1910,  and  bearing  interest  at  the  rate  of  eight  per 
cent  per  annum,  and  the  said  plaintiff  Worth  Huston 
thereafter  *  *  as  surety  for  said  Linnhaven  Orchard 
Company  as  aforesaid,  endorsed  said  note  on  the  back 
thereof  and  thereby  guaranteed  the  payment  of  said 
note  and  waived  protest,  demand  and  notice  of  non- 
payment thereof. 

**That  at  said  time  and  as  part  of  said  transaction 
and  in  pursuance  of  said  agreement  so  made  as  afore- 
said, and  with  intent  to  bind  themselves  as  co-sureties 
with  the  plaintiffs  herein  for  the  pajnnent  of  said 
note  evidencing  said  loan,  by  said  defendant  bank, 
as  aforesaid,  to  said  Linnhaven  Orchard  Company, 
the  defendant  Hawkins  signed  a  certain  other  promis- 
sory note,  dated  the  31st  day  of  May,  1910,  for  the 
sum  of  ten  thousand  five  hundred  dollars  ($10,500.00) 
payable  to  the  order  of  the  plaintiffs  herein,  bearing 
interest  at  the  rate  of  eight  per  cent  per  annum  from 
date,  and  the  defendants  E.  C.  Roberts,  Chas.  H. 
Wieder,  Geo.  H.  Crowell,  Owen  Beam,  F.  J.  Fletcher 
and  Alfred  C.  Schmitt,  with  like  intent  and  in  pursu- 
ance of  said  agreement  of  said  suretyship  as  afore- 
said, and  for  the  purpose  of  binding  themselves  as 
co-sureties  with  the  said  plaintiffs  herein,  and  the 
said  defendant  J.  M.  Hawkins  at  the  said  time  and 
as  part  of  said  transaction  endorsed  said  note,  and 
thereupon  the  said  note  was  by  the  said  defendant 
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J.  M.  Hawkins  and  the  said  endorsers  thereof  duly  de- 
livered to  the  plaintiffs  herein.  * ' 

It  v^as  also  averred  in  substance  that  the  note  evi- 
dencing the  loan  v^ras  delivered  to  the  bank  and  the 
note  signed  by  J.  M.  Hav^kins  and  indorsed  as  afore- 
said was  delivered  to  the  bank  as  collateral  security 
for  the  payment  of  the  loan  and  so  held  by  the  bank ; 
that  the  original  note  was  renewed  from  time  to  time 
by  Davis  and  Huston  until  the  note  in  question  was 
executed  in  lieu  of  it  and  a  portion  of  the  interest 
thereon;  that  the  Linnhaven  Orchard  Company  made 
several  interest  payments  to  the  bank  and  that  the 
latter  knew  that  the  loan  was  the  debt  of  that  company 
which  is  insolvent;  that  the  plaintiffs  have  not  suf- 
ficient means  to  pay  the  note  without  great  hardship 
to  them.  They  pray  that  it  be  adjudged  that  the  note 
is  a  debt  of  the  Orchard  Company  and  that  they  and 
the  defendants,  other  than  the  bank  and  the  Orchard 
Company  are  cosureties  for  the  payment  of  the  same ; 
that  the  bank  have  judgment  against  the  Orchard 
Company  for  the  amount  of  the  note  and  interest; 
that  the  execution  on  the  judgment  be  enforced  against 
that  company  first,  and,  if  the  judgment  is  not  fully 
satisfied  the  balance  be  enforced  against  the  sureties 
pro  rata.  This  prayer  was  granted.  A  demurrer 
was  interposed  to  the  first  complaint  but  not  to  the 
amended  complaint.  The  defendant,  The  First  Na- 
tional Bank  of  Albany  and  Alfred  Schmitt,  answered 
putting  in  issue  the  merits  of  the  cross-complaint. 
Other  facts  are  stated  in  the  opinion.  Upon  the 
trial  the  appealing  defendants  objected  to  the  intro- 
duction of  any  evidence  to  support  the  cross-complaint 
upon  the  grounds  that  the  same  did  not  state  facts 
sufficient  to  constitute  a  cause  of  suit,  and  that  oral 
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evidence  was  incompetent  to  vary  the  terms  of  the  writ- 
ten note  in  question.    The  objection  was  overmled. 

Modified. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Schmitt  d  Schmitt,  with  an  oral  argument  by 
Mr.  G.  G.  Schmitt. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Hewitt  <&  Sox  and  Messrs.  Hill  <&  Marks, 
with  oral  arguments  by  Mr.  Henry  H.  Hewitt  and  Mr. 
Gale  S.  Hill. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

Counsel  for  the  answering  defendants  maintain  that 
the  complaint  in  this  suit  is  insufficient  to  entitle  the 
plaintiffs  to  equitable  relief  or  to  constitute  a  defense 
or  partial  defense  to  the  note  sued  on.  Section  390, 
L.  0.  L.,  provides  in  part : 

**In  an  action  at  law,  where  the  defendant  is  entitled 
to  relief,  arising  out  of  facts  requiring  the  interposi- 
tion of  a  court  of  equity,  and  material  to  his  defense, 
he  may,  upon  filing  his  answer  therein,  also  as  plain- 
tiff, file  a  complaint  in  equity,  in  the  nature  of  a  cross- 
bill, which  shall  stay  the  proceedings  at  law,  and  the 
case  thereafter  shall  proceed  as  in  a  suit  in  equity, 
in  which  said  proceedings  may  be  perpetually  enjoined 
by  final  decree,  or  allowed  to  proceed  in  accordance 
with  such  final  decree.  *  * 

2-4.  It  will  be  noticed  that  in  order  to  stay  the  law 
action  the  defendants  must  be  entitled  not  only  to  re- 
lief arising  out  of  facts  requiring  the  interposition  of 
a  court  of  equity,  but  such  facts  must  be  material  to 
their  defense.  The  cross-complaint  in  equity  is  al- 
lowed to  be  filed  upon  filing  an  answer  in  the  action. 
This  provision  plainly  presupposes  that  the  answer 
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so  filed  will  raise  an  issue  which  it  will  require  equi- 
table relief  to  sustain.  The  answer  in  the  law  action 
raised  an  issue  only  as  to  the  reasonableness  of  the 
attorney 's  fee  claimed.  In  other  words,  if  the  defend- 
ants in  the  law  action  did  not  appear  to  have  a  defense 
thereto,  then  it  would  be  impossible  for  them  to  be 
entitled  to  equitable  relief  material  to  their  defense. 

Under  the  above  section  of  the  Code,  while  the  de- 
fendants are  not  restricted  merely  to  defensive  mat- 
ter, in  such  a  complaint  in  equity,  the  relief  sought 
must  operate  as  an  entire  or  partial  defense  to  the 
action  at  law.  The  mere  fact  that  a  defendant  can 
state  a  cause  of  suit  against  a  plaintiff  or  other  par- 
ties entitling  him  to  equitable  relief  will  not  of  itself 
warrant  the  filing  of  such  complaint:  White  v.  Sav- 
age, 48  Or.  604  (87  Pac.  1040) ;  Tooze  v.  Heighton, 
79  Or.  545  (156  Pac.  245) ;  Haaland  v.  Miller,  67  Or. 
346,  350  (136  Pac.  9) ;  Carroll  v.  Bowne,  55  Or.  316 
(106  Pac.  331).  Under  the  latter  state  of  facts  the 
action  at  law  should  be  allowed  to  proceed  and  the 
suit  should  be  maintained  independently  thereof. 
Stated  in  a  general  way  a  defendant  may  plead  in 
his  cross-complaint  facts  which  show  that  plaintiff 
ought  not  to  recover.  If  the  thing  pleaded  be  an 
equitable  right  it  may  be  availed  of  by  filing  a  cross- 
complaint  as  an  equitable  defense  in  bar:  Tooze  v. 
Heighton,  79  Or.  545  (156  Pac.  245) ;  Pom.  on  Code 
Eem.  (4  ed.),  §  30;  1  C.  J.,  p.  1052;  1  Cyc,  p.  738.  In 
any  event  it  must  appear  that  the  defendant  in  the 
law  action  has  a  defense  either  entire  or  partial. 
Therefore,  we  inquire  if  the  facts  set  forth  in  the  com- 
plaint in  equity  constitute  a  defense  to  the  note.  It 
is  admitted  on  all  sides  that  the  bank  loaned  the  sum 
of  $10,500  on  the  note,  of  which  the  one  in  question 
is  a  renewal,  and  that  it  is  a  holder  for  value.    Section 
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6023,  L.  0.  L.,  enacts  in  part  that  '*  *  holder*  means 
the  payee  or  indorsee  of  a  bill  or  note  who  is  in  pos- 
session of  it,  or  the  bearer  thereof/'  It  is  claimed 
by  plaintiffs  that  they  are  sureties  or  accommodation 
parties;  that  the  principal  debtor  is  the  Linnhaven 
Orchard  Company;  that  the  bank  knew  this  and  that 
it  should  tTierefore  proceed  first  to  collect  the  money 
from  the  Orchard  Company,  which  is  not  a  party  to 
the  note,  and,  failing  in  this,  should  collect  the  same 
from  all  the  alleged  sureties  pro  rata.  Section  5862, 
L.  0.  L.,  provides  as  follows : 

"An  accommodation  party  is  one  who  has  signed  the 
instrument  as  maker,  drawer,  acceptor,  or  indorser, 
without  receiving  value  therefor,  and  for  the  purpose 
of  lending  his  name  to  some  other  person.  Such  a 
person  is  liable  on  the  instrument  to  a  holder  for  value, 
notwithstanding  such  holder  at  the  time  of  taking  the 
instrument  knew  him  to  be  only  an  accommodation 
party. '  * 

According  to  the  plain  provisions  of  this  section  the 
holder  of  a  note  for  value  is  entitled  to  recover  there- 
on against  an  accommodation  party,  though  the  holder 
had  notice  at  the  time  he  took  the  note  that  the  per- 
son sought  to  be  charged  was  only  an  accommodation 
party:  White  v.  Savage,  48  Or.  604  (87  Pac.  1040). 
An  accommodation  party  to  a  negotiable  note  is  pri- 
marily liable  for  the  payment  of  the  note  and  it  is 
not  a  defense  under  the  Negotiable  Instruments  Act 
(Sections  5834r-6025,  L.  0.  L.)  that  the  note  was  so 
signed  solely  for  the  accommodation  of  another  or 
as  surety  for  such  other  person,  and  that  the  holder 
knew  the  same :  Section  5862,  L.  0.  L. ;  Cellers  v.  Meor- 
cham,  49  Or.  186  (89  Pac.  426,  13  Ann.  Cas.  997,  10 
L.  R.  A.  (N.  S.)  133) ;  Galloway  v.  Bartholomew,  44 
Or.  75  (74  Pac.  467) ;  Lumbermen's  Nat.  Bank  v. 
Campbell,  61  Or.  123  (121  Pac.  427) ;  Murphy  v.  Pan- 


498  Eapischka  t;.  Tillamook  Hotel  Co.        [86  Or. 


Argued  October  19,  affirmed  December  4,  1917. 

KAPISCHKA  V.  TILLAMOOK  HOTEL  CO. 

(168  Pac.  938.) 

Appeal  and  Error— Matters  Reviewable— Bills  of  Exception. 

1.  Where  findings  are  made  on  matters  not  in  the  record,  and 
there  is  no  bill  of  exceptions,  it  cannot  be  determined  on  appeal 
whether  or  not  the  evidence  supported  such  findings. 

Appeal  and  Error — Findings  of  Fact — Sufficiency  of  Evidence. 

2.  Findings  of  fact  in  an  action  at  law  by  the  court  without  a  jury 
have  the  force  and  effect  of  a  verdict  of  a  jury,  and  such  a  finding 
cannot  be  re-examined  unless  it  affirmatively  appears  from  the  record 
tliat  there  is  no  competent  evidence  to  support  the  same. 

Appeal  and  Error— Matters  Beviewable— Absence  of  Bill  of  Excep- 
tions. 

3.  Where  there  is  no  bill  of  exceptions,  the  only  question  to  be 
considered  is  whether  the  findings  of  fact  support  the  judgment. 

From  Tillamook :  Harry  H.  Belt,  Judge. 

Department  1.     Statement  by  Mr.  Justice  Bean. 

This  is  an  action  first  tried  in  a  Justice's  Court  to 
recover  $28.50  for  services  rendered  the  defendant  at 
its  request.  The  cause  was  tried  in  the  Circuit  Court 
without  the  intervention  of  a  jury.  Findings  of  fact 
were  made  and  a  judgment  rendered  thereon  in  favor 
of  plaintiff,  and  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Ralph  R.  Duniway  and  Mr.  E.  J.  Claussen. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Webster  Holmes. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

Defendant  assigns  that  the  court  erred  in  finding 
from  the  stipulation  made  by  the  parties  as  evidence 
that  the  services  were  rendered  for  the  defendant    It 
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is  contended  by  counsel  for  the  company  that  the  stipu- 
lation shows  that  during  July,  1914,  the  services  men- 
tioned were  performed  for  the  acting  receiver  of  the 
defendant  corporation  whose  appointment  it  was  re- 
sisting in  the  courts;  and  that  the  receiver  was  dis- 
charged August  2,  1914.  A  portion  of  the  stipulation 
is  recited  in  the  findings  of  fact  made  by  the  trial  court. 
It  appears  that  it  was  agreed  that  the  court  should  take 
notice  of  the  record  in  the  case  of  Henderson  v.  Tilla- 
mook Hotel  Co,,  78  Or.  444  (153  Pac.  481),  which  was 
tried  in  the  same  Circuit  Court  in  the  first  instance  and 
with  which  the  trial  court  was  no  doubt  familiar.  We 
do  not  find  that  the  record  in  the  Henderson  Case  was 
made  a  part  of  the  record  in  the  present  case  upon 
the  appeal.  Neither  does  it  appear  to  have  been  on 
file  in  this  case  in  the  Circuit  Court  There  is  no  bill 
of  exceptions  in  this  case. 
Section  172,  L.  0.  L.,  provides: 

**The  statement  of  the  exception,  when  settled  and 
allowed,  shall  be  signed  by  the  judge  and  filed  with  the 
clerk,  and  thereafter  it  shall  be  deemed  and  taken  to 
be  a  part  of  the  record  of  the  cause.  No  exception 
need  be  taken  or  allowed  to  any  decision  upon  a  matter 
of  law,  when  the  same  is  entered  in  the  journal,  or 
made  wholly  upon  matters  in  writing  and  on  file  in  the 
court." 

In  the  first  note  to  Section  169,  L.  0.  L.,  it  is  stated  : 

"The  object  of  the  bill  of  exceptions  under  the  code, 
as  at  common  law,  is  to  bring  into  the  record  matter 
that  would  not  otherwise  appear,  in  order  to  lay  the 
foundation  for  proceedings  in  error  and  for  the  in- 
formation of  the  appellate  court:  State  v.  Drake,  11 
Or.  396  (4  Pac.  1204) ;  State  v.  McGinnis,  17  Or.  333 
(20  Pac.  632) ;  State  v.  Chee  Gong,  17  Or.  635  (21  Pac. 
882) ;  State  v.  Cody,  18  Or.  506  (23  Pac.  891,  24  Pac. 
895) ;  Nelson  v.  United  States,  30  Fed.  112,  113." 
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In  Grice  v.  Oregon-Wash.  R.  <&  N.  Co.,  78  Or.  17,  24 
(150  Pac.  862,  152  Pac.  509),  there  was  a  stipulation 
as  to  a  portion  of  the  facts  but,  nevertheless,  it  was 
brought  into  the  record  by  an  authenticated  bill  of 
exceptions. 

1,  2.  In  the  case  at  bar  the  court  found  facts  in  addi- 
tion to  those  in  the  part  of  the  stipulation  recited  in  the 
findings.  In  order  for  this  court  to  determine  whether 
or  not  there  was  any  evidence  to  support  such  findings 
it  is  necessary  that  the  bill  of  exceptions  present  all  the 
evidence  upon  the  facts  found,  or  that  all  the  evidence 
be  disclosed  thereby.  In  the  record  of  the  Henderson 
Case  there  may  have  been  various  agreements  and 
arrangements  relative  to  the  care  and  management  of 
the  hotel  while  those  proceedings  were  being  contested. 
There  is  no  certificate  of  the  trial  judge  as  to  the  con- 
tents of  such  record,  nor  does  it  appear  in  any  way  that 
there  was  not  a  request  by  the  defendant  that  the  plain- 
tiff who  had  been  employed  by  defendant  prior  to  the 
time  for  which  the  present  demand  is  made,  as  we 
recall  it  was  stated  at  the  oral  argument,  should  con- 
tinue in  that  capacity.  It  is  not  apparent  but  that  such 
an  agreement  between  all  the  parties  would  have  been 
proper.  Where  an  action  at  law  is  tried  by  the  court 
without  a  jury  the  findings  of  the  court  upon  the  facts 
have  the  force  and  effect  of  a  verdict  of  a  jury :  Section 
159,  L.  0.  L. 

Such  a  finding  cannot  be  re-examined  upon  appeal 
unless  it  aflSrmatively  appears  from  the  record  that 
there  is  no  competent  evidence  to  support  the  same: 
Bank  of  Kenton  v.  Sun  Dial  Ranch,  69  Or.  128  (138 
Pac.  455) ;  Article  VII,  Section  3,  of  the  Constitution ; 
Thompson  v.  Sargent,  66  Or.  384  (134  Pac.  7) ;  Fields 
V.  Western  Union  Tel.  Co.,  68  Or.  209  (137  Pac.  200). 
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3.  Where  there  is  no  bill  of  exceptions  on  appeal 
from  a  judgment  in  an  action  at  law  the  only  question 
to  be  considered  is  whether  the  findings  of  fact  support 
the  judgment:  Miller  v.  Head  Camp,  45  Or.  192  (77 
Pac.  83). 

No  question  is  raised  in  the  present  case,  and  appar- 
ently none  can  be  raised,  but  that  the  findings  of  fact 
support  the  judgment.  It  appears  from  the  recital  in 
the  findings  of  fact  that  all  the  evidence  is  not  contained 
therein.  Finding  no  error  in  the  record  the  judgment 
of  the  lower  court  is  aflSrmed.  Affirmed. 

Mb.  Chief  Justice  McBbide,  Mr.  Jtjstios  Benson 
and  Mb.  Justice  Habbis  concur. 


Argued  November  16,  affirmed  December  4,  1917. 

WINTEES  V.  PEIVETT. 

(168  Pac.  942.) 

Meehanlcs*  Ideos— FDmiflliliig  Material— Qaestlon  for  Jury. 

1.  Evidence  held  sufficient  to  take  to  the  jury  the  question  of 
whether  material  furnished  a  subcontractor  was  an  open  account  or  for 
a  particular  building  so  that  a  mechanic's  lien  therefor  was  valid. 

Appeal  and  Error — Qneations  of  Fact — ^Findings  by  Oonrt. 

2.  Where  the  evidence  would  have  warranted  submission  of  a 
question  to  the  jury,  findings  of  the  trial  court  without  a  jury  cannot 
be  set  aside  on  appeal. 

Pleading — ^Defects — ^Alder  by  Verdict. 

3.  In  an  action  on  a  contractor's  bond  against  liens,  where  com- 
plaint did  not  state  a  situation  authorizing  a  certain  lien  paid  and 
sued  on  to  be  filed,  the  defect  was  cured  by  proof  of  facts  showing 
right  to  lien  and  a  verdict  against  defendant;  there  being  no  de- 
murrer or  objection  to  the  introduction  of  the  evidence. 

[As  to  when  a  general  verdict  cures  defects  in  pleading,  see 
note  in  1  Am.  Dec.  210.] 

From  Multnomah:  Henby  E.  McGinn,  Judge. 
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Department  1.     Statement  by  Me.  Justice  Burnett. 

The  plaintiff  was  a  contractor  for  the  alteration  of 
the  Hotel  Pendleton  and  employed  the  defendants 
Privett  and  Noble,  partners  doing  business  as  Pendle- 
ton Electric  Supply  House,  to  install  necessary  elec- 
trical devices  in  the  building.  These  subcontractors 
gave  a  bond  to  the  plaintiff  in  the  sum  of  $500  with  the 
defendant  American  Surety  Company  as  surety,  condi- 
tioned for  the  faithful  performance  of  their  auxiliary 
undertaking.  The  complaint  alleges  that  after  the 
subcontractors  had  entered  upon  their  work  and  par- 
tially performed  the  same  they  abandoned  it,  where- 
upon plaintiff  notified  the  Surety  Company  of  the  de- 
fault, and  that  unless  the  work  were  resumed  by  a  date 
named  he  himself  would  complete  it  at  the  cost  of  the 
company.  He  says  that  he  did  complete  it  on  the  re- 
fusal of  the  company  to  do  so,  and  was  compelled  to 
expend  $573.27  in  so  doing.  The  complaint  then  makes 
the  following  allegation : 

''That  defendants  Privett  and  Noble  failed  to  per- 
form said  contract  and  made  further  default  therein 
in  this,  that  they  failed  to  provide  all  the  materials 
or  to  perform  all  the  work  required  by  the  terms  and 
conditions  of  said  contract  and  suffered  and  permitted 
a  lien  to  be  filed  upon  and  against  said  Pendleton  Hotel 
and  the  ground  upon  which  the  same  is  situated  by  the 
Western  Electric  Company,  a  corporation,  for  ma- 
terial furnished  to  defendants  Privett  and  Noble  at 
their  special  instance  and  request  and  used  in  the  con- 
struction of  that  portion  of  said  building  included  in 
said  contract,  amounting  to  the  sum  of  $484.56,  and 
thereafter  said  Western  Electric  Company  duly  filed 
its  notice  of  lien  claim  therefor  in  the  office  of  the 
County  Clerk  of  Umatilla  County,  State  of  Oregon, 
and  the  same  was  recorded  in  volume  *  *  of  the  rec- 
ords of  Mechanics'  Liens  of  said  county  at  page  *  * 
thereof;  that  plaintiff  duly  notified  defendant  Surety 
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Company  of  said  default  and  in  all  respects  fulfilled 
the  terms  of  said  contract  and  bond ;  that  said  defend- 
ant failed  and  refused  to  pay  said  lien  and  plaintiff  was 
compelled  to  pay  and  did  pay  the  amount  thereof,  to 
wit,  $484.56. 

**That  by  reason  of  said  defaults  of  defendants, 
plaintiff  has  been  and  is  damaged  in  the  sum  of  $557.83 ; 
that  defendants  have  refused  to  pay  any  part  thereof.*' 

The  answer  denies  the  abandonment  of  the  work  by 
Privett  and  Noble  or  that  the  plaintiff  was  compelled 
to  finish  the  work  at  a  cost  of  $573.27,  or  any  sum,  and 
traverses  the  portion  of  the  complaint  last  above 
quoted.  Otherwise  the  complaint  was  admitted.  As 
new  matter,  the  defendant  makes  the  following  alle- 
gations : 

''That  the  materials  referred  to  in  paragraph  V  of 
plaintiff's  complaint  herein  were  sold  by  the  Western 
Electric  Company  to  the  Pendleton  Electric  Supply 
House  in  Pendleton,  Umatilla  County,  Oregon,  and 
were  not  sold  and  delivered  by  the  plaintiff  herein  on 
the  ground  for  the  sole  benefit  and  use  of  the  Pendleton 
Hotel,  but  that  said  Western  Electric  Company  carried 
an  open  account  with  the  Pendleton  Electric  Supply 
House  in  Pendleton,  Oregon,  and  that  the  materials  for 
which  the  alleged  lien  was  filed  were  sold  to  Pendleton 
Electric  Supply  House  and  not  to  the  defendants 
Privett  and  Noble;  and  when  said  Pendleton  Electric 
Supply  House  became  in  default  of  their  payments, 
said  Western  Electric  Company,  in  order  to  obtain  pay- 
ment for  the  materials  sold  to  said  Pendleton  Electric 
Supply  House,  filed  a  lien  upon  and  against  the  said 
Pendleton  Hotel  and  the  ground  upon  same  was  situ- 
ate, which  lien  was  not  a  valid  lien,  and  payment  of  said 
lien  by  the  plaintiff  herein  was  a  voluntary  payment, 
and  said  plaintiff  herein  was  under  no  obligation  to  pay 
said  lien.'* 

The  reply,  omitting  formal  parts,  is  as  follows : 

* 'Admits  that  the  materials  referred  to  in  paragraph 
V  of   plaintiff's  complaint   herein  were  sold  by  the 
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Western  Electric  Company  to  the  Pendleton  Electric 
Supply  House,  in  Pendleton,  Umatilla  County,  Ore- 
gon ;  admits  that  in  order  to  obtain  payment  for  said 
materials  so  sold  and  delivered  to  said  Pendleton 
Electric  Supply  House  said  Western  Electric  Company 
filed  a  lien  upon  and  against  said  Pendleton  Hotel  and 
the  ground  upon  which  the  same  is  situate ;  but  plain- 
tiif  denies  each  and  every  other  allegation  contained 
in  said  further  and  separate  answer  and  defense." 

By  consent  of  the  court  and  of  the  parties  the  case 
was  heard  without  a  jury.  Findings  of  fact  and  con- 
clusions of  law  were  made  in  favor  of  the  plaintiff  and 
a  judgment  rendered  thereupon  for  $500,  the  amount 
of  the  bond.  The  sole  exception  appearing  in  the  bill 
of  exceptions  is  that  the  Circuit  Court  refused  on 
motion  of  the  defendant  to  make  and  file  the  findings 
of  fact  and  conclusions  of  law  submitted  by  it,  and 
instead  adopted  those  actually  placed  on  file,  they  being 
substantially  a  restatement  of  the  complaint.  The  de- 
fendant Surety  Company  appealed.  Affirmed, 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  K.  Kollock. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Bauer  <&  Greene  and  Mr.  A.  H.  McGurtain, 
with  an  oral  argument  by  Mr.  Thomas  G.  Greene. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

So  far  as  the  bill  of  exceptions  is  concerned,  we  are 
called  upon  to  review  the  testimony  and  ascertain  if 
there  is  any  of  it  which  will  support  the  findings  of  the 
court.  The  dispute  about  the  facts  as  recorded  before 
us  was  to  the  effect  that  the  electrical  supplies  for 
which  the  Western  Electric  Company  claimed  a  lien 
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were  not  sold  particularly  for  the  Hotel  Pendleton, 
but  were  disposed  of  to  Privett  and  Noble  in  the  or- 
dinary course  of  business  on  an  open  account;  and 
hence  that  the  transaction  did  not  constitute  one  from 
which  a  mechanic's  lien  could  be  derived.  We  are 
free  to  say  that  there  is  evidence  on  both  sides  of  that 
question.  Notwithstanding  this,  there  was  testimony 
to  the  effect  that  Privett  and  Noble  represented  to  the 
Western  Electric  Company  the  fact  that  they  had 
obtained  the  contract  for  installing  the  electric  appli- 
ances in  the  building  mentioned  and  afterward  nego- 
tiated with  the  Electric  Company  on  that  basis,  inform- 
ing it  that  they  required  electric  goods  for  the  purpose 
of  completing  that  contract,  and  that  the  goods  were 
shipped  from  Portland  to  Pendleton  consigned  to  the 
firm  and  a  considerable  portion  thereof,  at  least,  were 
actually  used  in  the  building  named. 

1,  2.  Without  going  into  details  of  the^ testimony,  it 
is  enough  to  say  that  in  our  opinion  there  was  suflScient 
to  have  taken  the  question  to  the  jury  if  the  trial  had 
been  in  that  form.  We  cannot,  therefore,  go  behind 
or  dispute  the  findings  of  the  court  which  in  an  action 
at  law  are  tantamount  to  a  verdict:  Section  159, 
L.  0.  L.;  Giaconi  v.  Astoria,  60  Or.  12,  28  (113  Pac. 
855,  118  Pac.  180,  37  L.  E.  A.  (N.  S.)  1150) ;  Aerne  v. 
Gostlow,  60  Or.  113  (118  Pac.  277) ;  Van  de  Wide  v. 
Garhade,  60  Or.  585  (120  Pac.  752) ;  Reid  v.  Stanley, 
62  Or.  151  (124  Pac.  646) ;  Prudential  Trust  Co.  v. 
Merchants'  Natl.  Bank,  66  Or.  224  (133  Pac.  1191) ; 
Franck  v.  Blazier,  66  Or.  377  (133  Pac.  800) ;  Norman 
V.  Ellis,  74  Or.  168  (143  Pac.  1112) ;  Weigar  v.  Steen,  81 
Or.  72  (158  Pac.  280). 

3.  There  was  no  demurrer  to  the  complaint.  Neither 
was  there  any  objection,  so  far  as  the  bill  of  exceptions 
discloses,  to  the  claim  of  lien  filed  by  the  Western  Elec- 
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trie  Company,  or  any  other  testimony  relating  to  its 
validity.  It  is  now  contended  for  the  first  time  that 
the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  the  defect  urged  being  in  pur- 
port that  it  does  not  show  a  situation  authorizing  a  lien 
to  be  filed;  with  the  result  that  the  payment  thereof 
by  the  plaintiff  was  voluntary  and  could  not  be  charged 
against  the  Surety  Company.  The  contention  of  the 
defendant  is  that  the  statement  of  the  complaint  con- 
cerning the  claim  of  lien  amounts  to  a  mere  conclusion 
of  law  and  is  not  equivalent  to  an  allegation  of  fact. 
In  support  of  its  position  the  defendant  cites  the  case 
of  Equitable  Savings  &  Loan  Assn.  v.  Hewitt,  55  Or. 
329  (106  Pac.  447).  That  was  a  suit  to  foreclose  a 
mortgage  so  conditioned  that  the  mortgagor  was  to 
keep  the  premises  free  from  all  liens,  in  default  of 
which  the  mortgagee  was  authorized  to  pay  such  en- 
cumbrances and  charge  the  amount  against  the  mort- 
gagor. The  allegation  of  the  filing  of  a  lien  in  that 
case  in  that  respect  was  substantially  like  the  aver- 
ment of  the  complaint  here.  We  note,  however,  on 
examination  of  the  decision  there  that  the  question  was 
raised  by  demurrer  to  the  complaint,  so  that  the  atten- 
tion of  the  pleader  was  called  to  the  fault  at  a  time 
when  he  could  have  saved  himself  by  amendment 
That  feature  differentiates  that  precedent  from  the 
issue  at  bar,  for  here  the  objection  is  urged  for  the 
first  time  before  this  court. 

We  recall  also  that  the  bill  of  exceptions  does  not 
disclose  that  any  objection  was  made  to  any  of  the 
testimony  offered  on  behalf  of  the  plaintiff  here. 
Finally,  we  have  before  us  an  action  at  law  where  the 
verdict  is  in  favor  of  the  plaintiff.  Therefore,  the 
question  to  be  determined  is  whether  the  decision  thus 
rendered  cures  the  defect  in  the  pleading. 
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In  Booth  V.  Moody,  30  Or.  222,  225  (46  Pac.  884),  Mr. 
Justice  BoBEBT  S.  Bean  thus  declares  the  precept  on 
that  subject: 

**The  extent  and  principle  of  the  rule  of  aider  by 
verdict  is  that  whenever  the  complaint  contains  terms 
suflSciently  general  to  comprehend  a  matter  so  essential 
and  necessary  to  be  proved  that,  had  it  not  been  given 
in  evidence,  the  jury  could  not  have  found  the  verdict, 
the  want  of  a  statement  of  such  matter  in  express 
terms  will  be  cured  by  the  verdict,  because  evidence  of 
the  fact  would  be  the  same  whether  the  allegation  of 
the  complaint  is  complete  or  imperfect"  (See,  also, 
Lindstrom  v.  Natl.  Life  Ins.  Co.,  84  Or.  588  (165  Pac. 
675). 

The  defendant  urges  as  an  objection  to  the  complaint 
that  it  does  not  appear  therefrom  that  material  was 
sold  to  the  subcontractors  to  be  used  in  the  Hotel  Pen- 
dleton building,  and  further  that  there  is  nothing  in 
the  pleading  to  distinguish  the  transaction  from  a  sale 
in  the  ordinary  course  of  business  on  open  account. 
As  to  the  subsidiary  fact  about  a  sale  for  specific  pur- 
pose, or  in  the  general  course  of  business,  we  are  con- 
cluded by  the  findings.  When  we  come  to  examine  the 
claim  of  lien  introduced  in  evidence  we  find  that  it 
states  that  the  material  was  furnished  to  the  subcon- 
tractors to  be  used,  and  was  used,  in  the  alteration  and 
repair  of  the  building.  Applying  the  rule  laid  down 
in  Booth  v.  Moody,  30  Or.  222,  225  (46  Pac.  884),  we 
discern  that  the  evidence  adduced  would  have  been 
applicable  to  a  pleading  setting  out  with  particularity 
all  that  the  defendant  claims  should  have  been  averred. 
There  was  enough  in  the  complaint  to  notify  the  de- 
fendant in  general  terms  that  the  plaintiff  would  rely 
on  having  been  compelled  to  pay  a  lien  against  the 
building  brought  about  by  the  default  of  the  subcon- 
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tractors  for  whom  the  company  had  given  its  bond. 
The  testimony  admitted  without  objection  discloses  a 
state  of  facts  upon  which  an  invulnerable  complaint 
could  have  been  framed.  This  brings  it  clearly  within 
the  rule  laid  down  in  Booth  v.  Moody,  with  the  result 
that  inasmuch  as  the  evidence  adduced  would  have 
corresponded  with  a  perfect  complaint  the  verdict  cures 
the  alleged  defect.  If  the  defendant  would  rely  upon 
such  an  objection  to  the  complaint  it  must  be  charged 
by  demurrer  while  yet  there  is  time  for  the  plaintiff 
to  amend,  and  especially  should  the  former  urge  objec- 
tions to  the  testimony  offered  in  proof  of  the  defective 
statement.  In  our  opinion,  it  is  pushing  the  matter  of 
strict  pleading  too  far  when  it  appears  by  the  record 
that  in  very  truth  the  whole  subject  was  examined  by 
the  trial  court  without  objection,  and  a  conclusion 
reached  in  accord  with  at  least  a  plausible  view  of  the 
testimony.  The  judgment  of  the  Circuit  Court  is 
affirmed.  Affibmed. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Benson 
and  Mb.  Justice  Habbis  concur. 


Argued  October  17,  affirmed  November  13,  sustained  on  petition  for 

rehearing  December  11,  1917. 

LINKS  V.  ANDERSON. 

(168  Pac.  605,  1182.) 

Waters  and  Watercounee — ^Xrrigation  Districts — ^Petition  for  Organi- 
zation and  Notice-^nfllciency. 

1.  Filing  of  a  petition  to  the  County  Court  proposing  the  organiza- 
tion of  an  irrigation  district  was  sufficient  to  confer  jurisdiction,  under 
Laws  of  1911,  Chapter  223,  relating  to  procedure  in  such  cases,  where 
the  notice  of  date  of  presentation  to  the  court  was  attached  at  the 
beginning  of  the  petition,  although  not  itself  signed,  and  the  petition 
set  out  the  necessary  facts,  and  an  affidavit  of  a  publisher  showing 
proper  publication  was  attached. 
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Waters  and  Waterconnes — Irrigation  Diitrlets — ^Power  of  LeglaUtnre. 

2.  The  legislature  had  the  power  to  enact  Laws  of  1911,  Chapter 
223,  relating  to  procedure  in  organization  of  irrigation  distrietB,  and 
to  formulate  a  method  of  gaining  jurisdiction,  and,  having  provided 
an  opportunity  for  all  persons  to  be  heard,  it  had  the  authority  to  de- 
clare that  the  order  of  the  County  Court  should  be  conclusive  of  the 
facts  found. 

Waters    and    Watercourses — ^Irrigation    Districts — Organlzatlonr— Be- 
▼lew. 

3.  Where  the  County  Court  got  jurisdiction  by  petition  and  pub- 
lication, under  Laws  of  1911,  Chapter  223,  relating  to  procedure  to 
organize  irrigation  districts,  defects  in  such  procedure  cannot  be 
reviewed  in  a  contest  of  the  election  thereunder  by  those  not  making 
any  objection  in  the  County  Court. 

Waters  and  Watercourses — ^Irrigation  Districts — Organization — ^Elec- 
tion. 

4.  An  election  notice,  under  Laws  of  1911,  Chapter  223,  relating 
to  procedure  for  organization  of  irrigation  districts,  signed  by  the 
clerk  of  the  County  Court  under  seal  of  and  by  order  of  the  court, 
was  a  proper  notice  by  the  court. 

Waters  and  Watercourses— Irrigation  Districts — Contest  of  Election — 
Illegality  of  Votes. 

5.  In  contesting  an  election  by  a  taxpayer,  under  Laws  of  1911, 
Chapter  223,  Section  34,  relating  to  elections  in  forming  irrigation  dis- 
tricts, it  is  necessary  to  plead  and  prove  ground  of  disqualification  of 
votes,  and  that  such  votes  were  cast  adverse  to  contesting  parties. 

Elections — Contests — ^Absence  of  Poll-books,  Tally  Sbeets,  etc. — ^Voters. 

6.  Poll-books,  tally  sheets,  and  the  list  of  voters  are  for  the  con- 
venience of  the  election  officers,  and  their  absence  at  an  election  is 
not  a  ground  for  contest. 

Elections — Blgbt  to  Vote  of  Person  not  on  IJst  of  Voters. 

7.  The  list  of  voters  required  at  a  general  election  is  not  conclu- 
sive of  the  right  of  an  elector  to  vote,  as  one  entitled  thereto,  on  a 
proper  showing,  can  vote  anyway. 

Elections — Secrecy  of  Ballot — ^Intimidation. 

8.  That  there  were  no  booths  at  the  polls  is  not  a  ground  for  con- 
test of  an  election,  under  Laws  of  1911,  relating  to  organization  of 
irrigation  districts,  in  the  absence  of  a  showing  of  intimidation  or 
failure  to  cast  a  free  ballot. 

Elections— Irrigation  Districts — ^Posting  Besults. 

9.  Posting  up  results  of  voting  is  an  after-election  duty,  which 
does  not  affect  the  true  result,  and  failure  to  post  is  not  a  good 
ground  for  contest. 

Elections — Contest — Time  of  Closing  Polls. 

10.  The  law  requiring  polls  to  be  kept  open  to  8  P.  M.  is  only 
directory,  and  avails  nothing  in  the  absence  of  showing  that  electors 
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were  deprived  of  the  right  to  vote,  and  that  the  number  excluded 
was  sufficient  to  change  the  result. 

Waters  and  Watercourses — Irrigation  Districts— Election  In  Orgaaii- 
ing. 

11.  Where  a  petition  contesting  an  election,  under  Laws  of  1911, 
Chapter  223,  relating  to  procedure  to  organize  irrigation  districts,  did 
not  allege  that  the  directors  had  failed  to  contest  the  election  under 
Section  33,  the  contest  could  only  cover  the  substantial  fairness  of  the 
election  under  Section  3,  and  failure  of  election  board  to  make  cer- 
tificates of  the  canvass  was  not  before  the  court. 

Elections — Contest — ^Best  Evidence. 

12.  Where  an  election  contest  is  confined  to  the  substantial  fair- 
ness of  an  election  and  not  to  the  regularity  of  the  canvass,  the  bal- 
lots themselves  are  the  best  evidence,  and  must  be  put  in  evidence 
to  show  a  different  result. 

Elections — Contest — ^Pleading. 

13.  To  allege  in  an  election  contest  that  certain  persons  east  illegal 
ballots  is  but  a  conclusion  of  law. 

Eyidence— Presumptions— Performance  of  Official  Duty. 

14.  In  the  absence  of  pleading  or  proof  in  an  election  contest  that 
certain  irregularities  changed  the  result,  and  nothing  to  the  contrary 
appearing,  it  is  presumed  that  official  duty  has  been  regularly  per- 
formed. 

ON   PETITION  FOB   REHEABINQ. 

Waters  and  Watercourses— Irrigation  Districts— Elections — ^Notice. 

15.  Description  in  notice  of  election  on  proposed  irrigation  dis- 
trict: "Thence  northerly  to  the  northwest  comer  of  the  northeast 
quarter  of  said  section  31;  thence  easterly  to  the  southwest  corner 
of  the  southeast  quarter  of  section  29,  said  township  and  range;  thence 
northerly  to  the  northeast  corner  of  the  soathwest  quarter  of  the 
southeast  quarter  of  said  section  29;  thence  easterly  to  the  southwest 
corner  of  the  northwest  quarter  of  the  southwest  quarter  of  section 
26  in  said  township  and  range" — is  not  indefinite  or  vague  merely 
because  the  order  read  "northwest"  where  the  notice  in  italics  reads 
"northeast,"  so  that  the  notice  includes  more  territory  than  the  order. 

Waters  and  Watercourses— Irrigation  Districts— Elections— Notice. 

16.  Since  the  courts  under  specific  provisions  of  Laws  of  1911, 
page  403,  Section  35,  must  disregard  anv  error,  irregularity,  informal- 
ity or  omission  which  does  not  injuriously  affect  the  substantial  rights 
of  the  parties  to  proceeding  to  establish  irrigation  district,  error,  if 
any,  in  description  of  proposed  irrigation  district's  territory  in  the 
notice  of  election  by  which  land  not  intended  to  be  included  was 
described  gave  the  owners  of  other  land  in  the  district  no  ground  for 
complaint,  especially  after  the  election  was  held  and  they  participated 
therein. 

From  Jefferson:  T.  E.  J.  Duffy,  Judge. 
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Department  1.    Statement  by  Mb.  Justice  Bubnbtt, 

This  is  a  proceeding  to  contest  an  election  by  what 
the  plaintiffs  term  their  amended  notice  of  contest 
which  states,  in  substance,  that  an  election  was  held  in 
certain  precincts  named  in  Jefferson  County,  March 
20, 1916,  for  the  purpose  of  organizing  the  North  Unit 
Irrigation  District  in  that  county  and  for  the  election 
of  five  directors  and  a  treasurer  thereof.  It  is  said 
also  in  that  document  in  purport  that  at  the  election 
there  was  submitted  to  the  voters  voting  thereat  the 
question  of  the  organization  and  formation  of  the  dis- 
trict; that  the  ballots  cast  contained  the  words  **  Irri- 
gation District — ^Yes^*  and  ** Irrigation  District — No,'*, 
together  with  the  names  of  the  defendants  as  candi- 
dates for  directors  and  treasurer;  that  the  County 
Court  of  that  county  pretending  to  act  as  a  board  of 
canvassers  canvassed  the  returns  of  the  vote  and  de- 
clared as  a  result  that  the  district  was  organized  and 
the  defendants  elected.  The  plaintiffs  aver  that  each 
of  them  owns  property  within  the  district  liable  to 
assessment;  that  they  were  legal  electors  on  the  day 
of  the  election  and  voted  against  the  organization  of 
the  district.  They  contend  that  the  County  Court  did 
not  acquire  any  jurisdiction  to  order  the  election ;  that 
no  notice  of  the  time  of  presenting  the  petition  was 
ever  signed  and  published  by  the  petitioners;  that 
when  considering  the  petition  the  court  took  no  evi- 
dence about  the  genuineness  of  the  signatures  to  the 
same,  but  made  an  order  that  a  notice  of  election  be 
given  by  the  county  clerk  and  published  once  each 
week  for  at  least  four  successive  weeks  that  the  elec- 
tion should  be  held  on  March  20,  1916,  at  which  the 
polls  should  be  opened  in  each  of  the  voting  precincts 
from  8  o'clock  in  the  morning  until  5  o'clock  in  the 
afternoon. 
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Further  objections  to  the  regularity  of  the  proceed- 
ings are  urged  in  the  initial  pleading.  Restating  their 
case  as  an  additional  cause  of  contest,  they  urge  that 
no  list  of  voters  was  furnished  to  the  judges  and  clerks 
of  the  election,  and  that  without  requiring  any  evi- 
dence whatsoever  that  they  were  legal  voters  several 
persons  named  voted  in  the  several  precincts  having 
then  no  legal  right  to  vote.  It  is  alleged  that  the  num- 
ber of  these  illegal  votes  was  sufficient  to  entirely 
change  the  result  of  the  election. 

The  various  orders  of  the  County  Court  and  the 
election  notice  are  admitted  by  the  answer,  but  the 
allegations  about  the  irregularity  of  the  proceeding 
are  denied.  That  pleading  avers  a  history  of  the 
initiation,  progress  and  culmination  of  the  organiza- 
tion of  the  district  in  detail,  claiming  that  the  same  is 
regular  in  every  respect.  The  Circuit  Court  made 
findings  of  fact,  conclusions  of  law,  and  a  decree  to  the 
effect  that  plaintiffs  take  nothing  by  reason  of  their 
complaint  and  decreed  the  district  to  be  regularly 
established.    The  plaintiffs  appeal.  Affibmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Claude  McColloch  and  Mr.  W.  P.  Myers,  with  an 
oral  argument  by  Mr.  McColloch. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  William  H.  Wilson,  Mr.  Lewis  H.  Irving  and 
Mr.  Jos.  T.  Hinkle,  with  oral  arguments  by  Mr.  Wil- 
son and  Mr.  Irving. 

Mr.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

The  proceeding  was  carried  on  under  Chapter  223 
of  the  Laws  of  1911,  as  it  stood  prior  to  its  repeal  by 
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the  act  of  February  21, 1917.  The  legislation  of  1911 
declares  that: 

**  Whenever  fifty,  or  a  majority  of  the  holders  of 
title  to  lands  susceptible  of  irrigation  *  •  desire  to 
provide  for  the  irrigation  of  the  same,  they  may  pro- 
pose the  organization  of  an  irrigation  district":  Chap- 
ter 223,  Laws  1911,  §  1. 

Section  2  of  that  act  reads  in  part : 

**For  the  purpose  of  organizing  an  irrigation  dis- 
trict as  provided  by  this  act,  a  petition,  signed  by  the 
required  number  of  holders  of  title  to  the  lands  within 
the  boundaries  of  such  proposed  irrigation  district, 
shall  be  presented  to  the  County  Court  of  the  county 
in  which  the  land,  or  the  greatest  portion  thereof,  is 
situated. ' ' 

A  particular  description  of  the  boundaries  of  the 
district  is  required,  together  with  a  bond  to  be  ap- 
proved by  the  County  Court  in  double  the  amount  of 
the  probable  cost  of  organization,  conditioned  to  pay 
that  expense  in  case  organization  be  not  effected.  It 
is  required  that  the  petition  shall  be  presented  at  a 
regular  meeting  of  the  court  or  at  any  special  meet- 
ing called  to  consider  the  same  and 

*' shall  be  published  once  each  week  for  at  least  four 
successive  weeks  before  the  time  at  which  the  same  is 
to  be  presented,  in  some  newspaper  printed  and  pub- 
lished in  the  county  where  said  petition  is  presented, 
together  with  a  notice  stating  the  time  of  the  meet- 
ing at  which  the  petition  will  be  presented.  * ' 

It  is  further  said  in  this  section : 

**When  such  petition  is  presented,  the  County  Court 
shall  hear  the  same  and  may  adjourn  such  hearing 
from  time  to  time,  not  exceeding  four  weeks  in  all, 
and  on  the  final  hearing  may  make  such  changes  in 
the  proposed  boundaries  as  the  court  may  find  proper, 
and  shall  establish  and  define  such  boundaries.  *  ^ 

86  Or. — 38 
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On  the  final  hearing  the  court  shall  make  and  enter 
an  order  determining  whether  the  requisite  number 
of  owners  of  the  land  within  such  proposed  district 
shall  have  petitioned  for  the  formation  thereof  and 
whether  the  petition,  and  notice  of  the  time  of  presen- 
tation thereof,  shall  have  been  duly  published  as  here- 
inbefore provided,  and  said  order  as  so  made  and  en- 
tered shall  be  conclusive  evidence  of  the  facts  found 
by  the  courf 

This  is  the  formula  for  acquiring  jurisdiction  in 
the  matter  and  giving  authority  to  the  County  Court 
to  proceed  and  hear  the  petition  with  a  view  to  order- 
ing an  election.  We  find  in  the  record  a  document  in 
this  tenor: 

**  Notice  is  hereby  given  by  the  undersigned  petition- 
ers, whose  names  are  signed  to  the  following  and  at- 
tached petition,  and  who  are  a  majority  of  the  holders 
of  title  to  lands  susceptible  of  irrigation  from  a  com- 
mon source,  which  lie  within  the  proposed  North  Unit 
Irrigation  District  as  described  in  said  petition  hereto 
attached,  that  said  petition  will  be  presented  to  the 
County  Court  of  Jefferson  County,  Oregon,  on  the 
7th  day  of  February,  1916,  at  the  hour  of  10  o  'clock  in 
the  forenoon  of  said  day  or  as  soon  thereafter  as  said 
court  can  attend  to  the  same,  at  the  county  court- 
house of  said  county,  said  date  being  the  time  fixed  by 
said  court  for  the  presentation  and  hearing  of  said 
petition.  This  notice  is  published  once  each  week  for 
the  period  of  four  weeks,  the  publication  for  the  first 
time  being  the  6th  day  of  January,  1916.  Said  peti- 
tion is  as  follows : 

**In  the  County  Court  of  the  State  of  Oregon  for 

Jefferson  County. 

**  Petition  for  Organization  of  Irrigation  District. 

**To  the  Honorable,  the  County  Court  of  Jefferson 

County,  Oregon. 

'  *  We,  the  undersigned  petitioners,  respectfully  show 

and  state  to  the  court :  That  all  of  the  land  included 

in  the  hereinafter  bounded  and  described  irrigation 
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district,  and  the  proposed  district,  lies  entirely  within 
the  county  of  Jefferson,  State  of  Oregon. 

*  *  That  we,  the  undersigned,  are  owners  of  land  and 
holders  of  title  to  land  within  the  proposed  and  de- 
scribed district,  and  that  we  are  a  majority  of  the 
holders  of  title  and  of  evidence  of  title  to  lands  situ- 
ated within  the  hereinafter  described  boundaries,  and 
intended  to  be  included  in  said  proposed  district,  which 
lands  are  susceptible  of  irrigation  within  said  pro- 
posed boundary  from  a  common  and  combined  source 
and  by  the  same  system  of  works  from  which  the  lands 
will  be  irrigated  in  said  described  district. ' ' 

The  paper  further  states  the  proposed  name  of  the 
district,  the  number  of  directors,  and  the  source  of 
water  supply,  and  attached  a  list  of  the  names  of  all 
owners  and  holders  of  title  to  land  within  the  pro- 
posed district  whose  lands  are  susceptible  of  irriga- 
tion. It  also  gives  the  proposed  boundaries  of  the 
district  according  to  legal  subdivisions  and  prays  that 
the  court  take  the  proper  action  looking  to  the  estab- 
lishment thereof.  Appended  to  this  as  signatures  are 
the  names  of  a  large  number  of  persons  greatly  in  ex- 
cess of  fifty.  Attached  to  this  instrument  is  the  affi- 
davit of  0.  C.  Young,  as  follows : 

**  State  of  Oregon, 

County  of  Jefferson, — ss, 

**I,  0.  C.  Young,  being  first  duly  sworn,  say  that  I 
am  the  printer  and  publisher  of  the  Deschutes  Valley 
Tribune,  that  said  Deschutes  Valley  Tribune  is  a 
weekly  newspaper  published  and  issued  weekly  and 
regularly  at  Culver,  Oregon,  in  the  county  of  Jeffer- 
son and  is  of  general  circulation  in  said  county  and 
state.  That  the  notice  of  which  the  one  hereto  at- 
tached is  a  true  and  correct  copy,  was  published  in 
the  regular  and  entire  issue  of  every  number  of  said 
paper,  once  a  week  for  five  weeks  being  published  five 
times,  on  dates  as  follows,  viz.:  January  6th,  13th, 
20th,  27th,  and  February  3d,  1916;  that  said  notice 
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was  published  in  the  newspaper  proper  and  not  in  a 
supplement ;  that  I  have  carefully  compared  the  copy 
of  the  petition  as  published  with  the  original  petition 
filed  in  the  county  court  for  Jefferson  County,  Ore- 
gon, and  that  the  copy  published  in  said  newspaper  is 
a  true  and  correct  copy  of  said  original  petition  and 
of  the  whole  thereof. 

*' (Signed)  0.  C.  Young/' 

1-3.  This  affidavit  is  subscribed  and  sworn  to  before 
a  notary  public.  This  proof  having  been  filed  in  the 
County  Court  was  sufficient  to  give  the  court  jurisdic- 
tion to  proceed.  It  is  in  the  nature  of  process  giving 
foundation  to  the  authority  of  that  tribunal.  It  gave 
to  all  persons  interested  notice  of  a  matter  which  they 
were  called  upon  to  oppose.  It  afforded  them  their 
day  in  court.  It  behooved  them,  if  they  had  aught  to 
say  against  the  enterprise  to  appear  in  the  County 
Court  and  resist  the  same  as  they  were  advised.  Hav- 
ing acquired  the  right  to  act,  thenceforward  it  was  for 
the  County  Court  a  matter  of  procedure.  In  this 
election  contest  we  are  not  necessarily  concerned  about 
the  jurisdiction  of  the  County  Court  further  than  to 
inquire  if  it  had  authority  to  order  the  election.  The 
legislature  was  clothed  with  power  to  enact  a  law 
formulating  a  method  of  gaining  jurisdiction  and  hav- 
ing thereby  proyided  an  opportunity  for  all  persons 
to  be  heard,  giving  them  their  day  in  court,  it  had  the 
still  further  authority  to  declare  the  effect  of  the  order 
of  the  County  Court  which  in  this  instance  it  is  said 
shall  be  conclusive  of  the  facts  found  by  the  court.  In 
the  record  before  us  there  is  presented  no  objection  to 
jurisdiction  in  the  proceedings  culminating  in  the 
order  for  election  which  could  not  have  been  and  which 
ought  to  have  been  urged  in  the  County  Court  at  the 
hearing  of  the  petition  for  an  election.    As  against 
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them,  therefore,  so  far  as  this  proceeding  is  con- 
cerned, we  hold  that  the  County  Court  acquired  juris- 
diction to  make  the  order  and  that  it  is  final. 

4-9.  It  is  contended  that  because  the  notice  of  elec- 
tion was  signed  by  the  county  clerk  it  is  not  suflScient 
because  the  statute  says  **said  County  Court  shall 
forthwith  give  notice  of  an  election  to  be  held  in  such 
proposed  district/'  The  order  in  question  directs 
**that  the  clerk  of  this  court  be  and  he  is  hereby 
directed  to  forthwith  give  notice  of  said  election  to  be 
held  in  such  proposed  district  for  the  purpose  of  deter- 
mining whether  or  not  the  same  shall  be  organized." 
As  appears  from  the  record  the  notice  itself  declares  it 
**to  be  pursuant  to  an  order  of  the  County  Court  of 
Jefferson  County,  Oregon,  made  and  entered  on  the 
8th  day  of  February,  1916,  and  is  dated  and  the  seal 
of  said  court  is  aflRxed  hereto  this  9th  day  of  February, 
1916,  signed  W.  E.  Johnson,  County  Clerk  of  Jeffer- 
son County,  Oregon."  This  is  a  sufficient  fulfillment 
of  the  provision  requiring  the  County  Court  to  give 
notice  of  the  election. 

At  this  point  it  is  proper  to  inquire  concerning  the 
different  kinds  of  attack  that  may  be  made  upon  pro- 
ceedings of  this  nature.  We  find  in  Section  3  of  Chap- 
ter 223,  supra,  treating  of  the  election  in  such  cases, 
the  following  language : 

'^Such  election,  on  organization,  may  be  contested 
by  any  person  owning  property  within  the  proposed 
district  liable  to  assessment.  The  directors  elected  at 
such  election  shall  be  made  parties  defendant.  Such 
contest  shall  be  brought  in  the  Circuit  Court  of  the 
county  where  the  petition  for  organization  is  filed.  •  * 
The  court  having  jurisdiction  shall  speedily  try  such 
contest,  and  determine,  upon  the  hearing,  whether  the 
election  was  fairly  conducted  and  in  substantial  com- 
pliance with  the  requirements  of  this  act,  and  enter  its 
judgment  accordingly. ' ' 
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It  is  said  in  Section  33  of  Chapter  223 : 

*  *  The  board  of  directors,  may,  within  the  time  here- 
inafter limited,  after  the  order  of  the  County  Court 
declaring  the  organization  of  any  irrigation  district 
hereunder,  or  declaring  the  result  of  any  election  here- 
under, or  after  the  order  of  the  board  of  directors  of 
such  irrigation  district  including  or  excluding  any 
lands  in  or  from  said  district  or  declaring  the  result 
of  any  election,  general  or  special,  herein  provided  for 
or  after  any  order  of  such  board  of  directors  levying 
any  assessment,  general  or  special,  or  ordering  the 
issue  of  any  bond  for  any  purpose  hereunder,  or  after 
the  order  determining  any  bond  issued  or  providing 
for  the  same,  or  after  such  bond  issue,  bring  a  pro- 
ceeding in  the  Circuit  Court  of  the  county  in  which 
the  district,  or  the  larger  portion  thereof,  is  situated 
for  the  purpose  of  determining  the  validity  of  any 
of  the  acts  or  things  in  this  section  above  enumerated. ' ' 

Provision  is  made  for  acquiring  jurisdiction  by  pub- 
lication of  summons  and  the  like  and  giving  opportu- 
nity to  be  heard  to  any  person  interested,  together 
with  the  right  of  appeal.     Section  34  says : 

**If  any  such  proceedings,  as  enumerated  in  Sec- 
tion 33  of  this  act,  shall  not  have  been  brought  by  the 
board  of  directors  within  thirty  days  after  the  entry 
of  the  order  or  performance  of  any  acts  in  said  Sec- 
tion 33  enumerated,  and  for  which  a  contest  is  by  said 
section  provided,  then  any  district  assessment-payer 
or  other  interested  person  may  bring  a  like  proceed- 
ing in  the  Circuit  Court  of  the  county  where  the  lands 
embraced  within  such  district,  or  the  majority  thereof, 
are  situated,  to  determine  the  validity  of  any  of  the 
acts,  orders,  or  things  enumerated  in  said  Section  33, 
and  concerning  which  the  right  of  contest  is  by  said 
section  given.'' 

Thus  it  is  that  there  are  two  methods  of  attack  upon 
the  transactions  involved  in  the  organization  of  an 
irrigation  district:  1.  A  proceeding  by  the  directors 
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in  the  Circuit  Court  to  test  the  efl5cacy  of  any  of  the 
matters  enumerated  in  Section  33 ;  and  2.  A  like  pro- 
ceeding at  the  instance  of  an  assessment-payer  which 
last  is  authorized  only  if  the  directors  fail  to  take  ac- 
tion within  the  time  limited. 

It.  will  be  observed  that  in  the  proceedings  men- 
tioned in  Sections  33  and  34,  the  board  of  directors 
has  the  first  right  within  thirty  days  to  bring  a  suit  to 
contest  the  validity  of  the  various  things  mentioned. 
Under  Section  34  the  assessment-payer  or  other  inter- 
ested person  has  the  right  to  institute  the  proceedings 
if  the  board  has  not  acted.  In  the  present  instance 
there  is  no  statement  anjrwhere  that  the  board  has  not 
taken  the  initiative.  It  professes  to  be  nothing  more 
than  an  election  contest.  Indeed,  it  says  expressly 
that  an  election  was  held  for  the  purpose  of  voting  on 
the  question  of  organization.  The  very  language  of 
the  initial  pleading  indicates  prima  facie  regularity  of 
the  holding  of  the  election.  Under  Section  3  of  Chap- 
ter 223,  the  limit  of  the  authority  of  the  court  in  such 
a  contest  is  to  determine  upon  the  hearing  whether 
the  election  was  fairly  conducted  and  in  substantial 
compliance  with  the  requirements  of  the  act.  We 
have  seen  that  the  County  Court  acquired  jurisdiction 
to  order  an  election  and  that  it  did  order  the  same 
and  gave  notice  thereof.  The  plaintiffs  have  taken 
upon  themselves  the  burden  of  contesting  the  election. 
It  is  incumbent  upon  them,  therefore,  to  show  not  only 
that  illegal  votes  were  cast  but  also  wherein  they 
would  have  affected  the  result  adversely  to  the  plain- 
tiffs. They  state  in  effect  that  many  persons  were 
allowed  to  vote  at  the  election  without  being  legal 
voters,  but  they  give  no  intimation  about  the  nature 
of  their  disqualification.  Neither  is  it  stated  whether 
these  illegal  votes  were  cast  for  or  against  the  scheme 
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of  organization.  For  aught  that  appears  every  illegal 
vote  was  cast  against  the  organization.  Under  such 
circumstances  the  plaintiffs  cannot  complain  for  it  is 
manifest  that  the  result  would  not  be  affected.  They 
allege  that  no  poll-books  for  the  election  were  fur- 
nished to  the  election  officers  suitable  for  the  purpose 
but  that  the  books  supplied  were  for  primary  nomina- 
tion election  and  that  the  ballot  sheets  furnished  were 
such  as  are  properly  used  for  a  general  election ;  that 
no  list  of  electors  was  furnished ;  that  no  proper  vot- 
ing places  or  booths  were  used  to  secure  the  secrecy 
of  the  ballot  and  that  the  judges  and  clerks  failed  to 
post  up  a  statement  of  the  result  of  the  election  after 
the  polls  were  closed.  The  poll-books,  tally  sheets, 
and  the  list  of  voters  are  for  the  convenience  of  the 
election  officers.  The  list  of  voters  required  to  be  fur- 
nished at  a  general  election  is  not  conclusive  of  the 
right  of  an  elector  to  vote.  If  he  is  otherwise  entitled 
to  the  franchise,  provision  is  made  for  the  reception 
of  his  vote  on  what  is  known  as  blank  A  authorizing 
the  judges  to  receive  his  ballot  when  a  certain  number 
of  householders  testify  as  to  his  qualification  to  vote. 
No  showing  is  made  in  the  case  that  anybody  was  in- 
timidated or  failed  to  cast  a  free  ballot  because  of  the 
lack  of  secrecy  at  the  polls.  The  posting  up  of  the 
results  of  the  voting  is  an  after-election  duty  which 
does  not  affect  the  true  result  and  no  effect  can  be 
given  here  to  the  failure  of  the  judges  and  clerks  in 
this  respect. 

10.  It  is  complained  that  the  election  officers  kept  the 
polls  open  only  from  8  o  'clock  in  the  morning  until  5 
in  the  afternoon  whereas  the  general  election  law  re- 
quires them  to  be  kept  open  from  8  o  'clock  in  the  morn- 
ing until  8  o'clock  in  the  evening.  This,  however,  is 
directory  only  and  avails  nothing  unless  it  can  be 
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shown  that  some  elector  was  thereby  deprived  of  the 
right  to  vote  and  that  the  number  thus  excluded  was 
suflBcient  to  change  the  result:  15  Cyc.  364;  9  E.  C.  L., 
p.  1108. 

11-14.  It  is  said  also  that  the  judges  and  clerks  of 
the  election  and  all  of  them  failed  and  neglected  to 
make  or  sign  any  certifipate  upon  the  ballot  sheets  cer- 
tifying to  the  number  of  votes  cast  at  the  election  for 
**  Irrigation  District — ^Yes''  or  '*  Irrigation  District — 
No."  We  might  give  consideration  to  this  contention 
if  this  were  a  proceeding  under  Sections  33  and  34, 
supra.  The  election  is  what  is  contested  and  not  the 
canvass  of  the  election.  We  are  called  upon  to  exam- 
ine the  election  which  as  we  have  seen  was  properly 
ordered  and  we  are  not  in  the  present  instance  review- 
ing the  action  of  the  County  Court  as  a  canvassing 
board.  We  are  taught  in  Hartman  v.  Young,  17  Or.  150 
(20  Pac.  17,  11  Am.  St.  Rep.  787,  2  L.  R.  A.  596),  that 
it  is  a  primary  rule  of  elections  that  the  ballots  consti- 
tute the  best  and  original  evidence  of  the  intention  and 
choice  of  the  voters.  We  have  for  consideration  the 
action  of  the  electors  in  casting  their  ballots  in  the 
election.  It  is  not  a  question  of  whether  the  officers 
correctly  reported  the  result  of  the  action  of  the  vot- 
ers. In  contesting  this  election  it  is  incumbent  upon 
those  who  assail  it  to  show  some  lack  of  fairness  after 
jurisdiction  has  attached  upon  proper  notice  and  point 
out  wherein  the  fault  would  affect  the  result  before 
they  can  take  anything  in  such  a  proceeding.  To  say 
that  illegal  votes  were  cast  even  by  certain  persons,  is 
but  a  conclusion  of  law.  Furthermore  it  avails  noth- 
ing to  say  that  such  votes  were  received  without  show- 
ing on  which  side  of  the  question  they  were  cast  so  as 
to  enable  the  court  to  determine  whether  the  result 
would  have  been  affected. 
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The  case  of  the  plaintiffs  is  defective  in  allegation. 
It  is  also  faulty  in  proof  in  that  the  ballots  as  actually 
cast,  being  the  best  evidence  of  the  will  of  the  people, 
are  not  before  us.  On  both  pleading  and  proof  the 
plaintiffs  must  fail  in  this  proceeding.  The  Circuit 
Court  has  examined  the  matter  and  has  determined 
that  the  election  was  fairly  conducted.  In  the  absence 
of  any  showing  either  by  pleading  or  proof  that  the 
result  would  have  been  different  on  an  actual  count  of 
the  ballots  cast  and  nothing  to  the  contrary  appearing, 
the  presumption  that  official  duty  has  been  regularly 
performed  by  the  officers  of  the  election  would  sup- 
port the  proceeding.  So  far  as  the  dismissal  of  the 
plaintiffs'  petition  is  concerned  the  decree  of  the  Cir- 
cuit Court  must  be  affirmed. 

Affibmed.    Sustained  on  Beheabino. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Benson 
and  Mb.  Justice  Habbis  concur. 


Former  opinion  Bnstained  December  11,  1917* 

Petition  fob  Reheabing. 

(168  Pae.  1182.) 

On  petition  for  rehearing,    if'ormer  opinion   sus- 
tained. 

Mr.  Claude  McColloch  and  Mr.  W.  P.  Myers,  for  the 
petition. 

Mr.  William  H.  Wilson,  Mr.  Lewis  H.  Irving,  and 
Mr.  Jos.  T.  Hinkle,  contra. 
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Department  1.  Mr.  Justice  Burnett  delivered  the 
opinion  of  the  court. 

The  petition  for  rehearing  in  this  cause  urges  upon 
us  that  the  notice  of  election  was  too  vague  and  in- 
definite to  authorize  one  to  be  held.  The  particular 
point  relied  upon  is  that  in  describing  the  perimeter 
of  the  proposed  irrigation  district  there  is  a  differ- 
ence between  the  language  of  the  order  for  the  election 
and  of  the  notice  thereof.  So  far  as  material  on  that 
subject  the  following  extracts  from  the  two  documents 
are  sufficient  for  present  purposes.  After  stating  the 
beginning  point  and  giving  various  courses  and  dis- 
tances the  order  proceeds  thus : 

**  Thence  northerly  to  the  northwest  comer  of  the 
northeast  quarter  of  said  section  31;  thence  easterly 
to  the  southwest  corner  of  the  southeast  quarter  of 
section  29,  said  township  and  range;  thence  northerly 
to  the  northwest  corner  of  the  southwest  quarter  of 
the  southeast  quarter  of  said  section  29;  thence  east- 
erly to  the  southwest  corner,  of  the  northwest  quar- 
ter of  the  southwest  quarter  of  section  26  in  said 
township  and  range. '* 

In  describing  that  part  of  the  boundary  the  notice 
says : 

**  Thence  northerly  to  the  northwest  comer  of  the 
northeast  quarter  of  said  section  31;  thence  easterly 
to  the  southwest  corner  of  the  southeast  quarter  of 
section  29,  said  township  and  range;  thence  northerly 
to  the  northeast  comer  of  the  southwest  quarter  of 
the  southeast  quarter  of  said  section  29;  thence  east- 
erly to  the  southwest  corner  of  the  northwest  quarter 
of  the  southwest  quarter  of  section  26  in  said  township 
and  range. '  * 

15,  16.  The  fault  imputed  to  the  notice  is  that  when 
the  description  going  around  the  proposed  district  ar- 
rived at  the  southwest  comer  of  that  40-acre  tract 
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known  as  the  southwest  quarter  of  the  southeast  quar- 
ter of  section  29,  it  did  not  run  along  its  west  boundary 
to  the  northwest  corner  thereof,  as  stated  in  the  order, 
but  went  diagonally  across  the  tract  to  the  northeast 
comer  and  thence  followed  easterly  the  boundary  line 
mentioned  in  the  order  for  the  election.  A  wayfaring 
man  reading  the  notice  of  the  election  would  observe 
that  the  boundary  line  described  therein  inclosed  a 
body  of  land.  If  he  took  the  trouble  to  compare  the 
description  in  the  notice  with  that  in  the  order  he 
would  discover  that  the  notice  included  all  the  land 
mentioned  in  the  order  and  twenty  acres  besides,  being 
the  triangular  northwest  half  of  the  **forty.''  The 
notice  is  neither  vague  nor  indefinite.  It  is  as  precise 
as  reference  to  government  surveys  and  legal  subdi- 
visions can  make  it.  The  complainants  do  not  assert 
any  interest  in  the  extra  twenty  acres  thus  included. 
The  case  they  present  in  this  connection  is  analogous 
to  that  in  Birnie  v.  La  Grande,  78  Or.  531,  153  Pac. 
415,  where  the  plaintiff  was  combating  a  street  assess- 
ment because  some  nonabutting  property,  and  hence 
nonassessable,  but  in  which  he  had  no  interest,  was 
included  in  the  taxation  district.  Mr.  Justice  Bean 
thus  disposed  of  that  contention : 

**It  does  not  necessarily  follow,  however,  that,  if 
perchance,  a  lot  not  so  abutting  should  by  mistake  or 
otherwise  be  included  in  one  assessment,  the  levy 
would  be  void  as  to  the  contiguous  property;  in  other 
words  the  party  whose  realty  is  not  benefited  should 
complain,  if  any  one,  and  not  those  who  are  unin- 
jured.'* 

Remembering,  as  we  must,  that  this  is  a  contest  of 
an  election,  and  recalling  the  rule  laid  down  in  the  stat- 
utes under  which  the  proceeding  was  carried  on  to  the 
efifect  that  the  courts  **must  disregard  any  error,  ir- 
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regularity,  informality,  or  omission  which  does  not 
injuriously  affect  the  substantial  rights  of  the  parties 
to  said  proceeding,'*  we  are  constrained  to  hold  that 
the  error,  if  any,  does  not  militate  against  any  right 
of  the  petitioners  here :  Laws  1911,  c.  223,  p.  378,  §  35. 
Indeed,  they  expressly  declare  in  their  petition  that 
an  election  was  held;  that  they  are  legal  electors  and 
the  owners  of  property  within  the  proposed  irrigation 
district  which  is  liable  to  assessment  therefor;  and 
that  they  each  voted  at  the  election.  It  is  not  appar- 
ent how  an  election  could  be  held  under  a  void  notice  or 
how  their  property  could  be  included  in  a  void  descrip- 
tion. 

As  against  the  objections  presented  and  as  against 
the  parties  urging  them  there  was  no  material  error  in 
the  proceedings.    We  adhere  to  the  former  opinion. 

Former  Opinion  Sustained. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Benson 
and  Mr.  Justice  Harris  concur. 


Argued  October  30,  revened  November  20,  rehearing  denied  December 

11,  1917. 

EICHEY  V.  ROBERTSON.* 

(169  Pac.  99.) 

ConrtB — ^Becordfl — ^Entries  Nanc  Pro  Tunc. 

1.  TVIhere  the  court  granted  leave  to  plaintiff  to  amend  the  com- 
plaint by  interlineation,  but  the  proceedings  relative  to  the  amend- 
ment were  not  entered  upon  the  journal,  a  nunc  pro  tune  order  setting 
forth  the  facts  might  be  made  upon  the  memory  of  the  court  alone, 
especially  where  an  inspection  of  the  record  indicated  that  there  was 
an  omifsion,  as  it  contained  no  reference  to  the  argument  and  over- 
ruling of  a  demurrer. 

PleacUng— Want  of  Verification— Waiver. 

2.  Where  the  complaint  was  amended  by  interlineation  and  no 
motion  was  made  to  strike  it  out  for  want  of  a  verification,  the  objec- 
tion was  waived. 


*0n  effect  of  subsequent  acceptance  to  take  sale  out  of  statute  of 
frauds,  see  note  in  10  L.  B.  A.  (N.  8.)  638.  Bepobtks. 
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FraudA,  Statute  of— Operation  and  Effect— Executed  Contracts. 

3.  If  a  piano  was  sold,  delivered  and  accepted,  tlie  contract  was 
executed,  and  the  statute  of  frauds  could  not  be  invoked  to  defeat  a 
recovery  of  the  purchase  price. 

Trial— Bemarks  of  Judge— Bollngs  on  Eyidence. 

4.  In  an  action  for  the  price  of  a  piano  which  plaintiff  claimed 
had  been  sold,  delivered  and  accepted,  where  defendant  claimed  that 
the  piano  was  left  at  his  house  on  trial,  and  that  he  never  agreed  to 
purchase  it,  but  notified  plaintiff  to  remove  it,  the  court's  remark,  in 
ruling  on  an  objection  based  on  the  statute  of  frauds,  that  the  sale 
of  personal  property  did  not  have  to  be  in  writing  and  tihat  "tiiis  is 
an  executed  agreement/'  was  improper,  as  it  assumed  the  main  fact  in 
dispute. 

[As  to  manner  or  tone  of  court  in  instruction  or  remark  as 
prejudicial  error,  see  note  in  Ann.  Oas.  1912A,  1006.] 

Appeal  and  Error- Harmless  Error — Remarks  of  Judge. 

5.  Where  the  eviden<»e  appeared  to  be  evenly  balanced,  such  re- 
mark constituted  reversible  error,  and  was  not  cured  by  a  general 
instruction  to  disregard  any  remark  which  the  court  might  have  made 
during  the  course  of  its  rulings  upon  the  testimony,  as  under  the  cir- 
cumstances the  remark  should  have  been  expressly  withdrawn. 

Witnesses — Cross-examination  of  Party— Irrelevant  Matters. 

6.  Considerable  latitude  should  be  allowed  in  plaintiff's  cross- 
examination  of  defendant  regarding  the  particulars  of  a  conversation 
testified  to  by  defendant,  though  the  matters  elicited  had  little,  if 
any,  relevancy,  as,  the  witness  being  adverse,  plaintiff  could  not  know 
this  in  advance. 

Evidence— Matters  Explanatory  of  Facts  in  Evidence. 

7.  Where,  in  an  action  for  the  price  of  a  piano  which  defendant 
claimed  was  only  left  with  him  on  trial,  the  drayman  who  delivered 
the  piano  testified  that  he  said  to  defendant  and  his  wife  that  they 
had  a  nice  piano  and  that  one  of  them  said  that  they  thought  so, 
defendant  should  have  been  permitted  to  testify  as  to  whether  he  in- 
tended to  tell  the  drayman  that  he  had  bought  the  piano,  as  the  an- 
swer to  the  drayman's  remark  was  ambiguous,  and  there  was  no  con- 
tractual relation  preventing  him  from  stating,  the  impression  which 
he  intended  to  convey. 

From  Union :  John  W.  Knowlbs,  Judge. 

Action  by  G.  M..  Richey  against  Walter  G.  Bobert- 
son.  From  a  judgment  rendered  upon  a  verdict  in 
favor  of  plaintiff,  defendant  appealed.    Eeversed. 

In  Banc.    Statement  by  Mb.  Chief  Justice  McBbide. 

This  was  an  action  to  recover  for  the  price  of  a 
piano  which  the  complaint  alleged  the  plaintiff  had 
sold  and  delivered  to  the  defendant. 
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The  original  complaint  alleged  merely  that  the  piano 
was  **Bold**  to  the  defendant,  but  npon  argument  of 
a  demurrer  the  plaintiflf  asked  and  obtained  leave  to 
insert  by  interlineation  the  words  **and  delivered** 
after  the  word  **sold/*  No  objection  by  the  defend- 
ant appears  to  the  order  of  the  court  permitting  such 
amendment.  The  proceedings  relative  to  the  amend- 
ment not  having  been  entered  upon  the  Journal,  the 
court — subsequent  to  the  trial — ^made  a  nunc  pro  tunc 
order  setting  forth  the  facts  above  stated,  and  this 
among  other  matter  is  specified  as  error. 

In  the  course  of  the  trial  defendant  objected  to  cer- 
tain oral  testimony  offered  by  plaintiff,  on  the  ground 
that  the  alleged  contract  was  for  the  sale  of  personal 
property  of  over  the  value  of  more  than  $50,  and  that 
oral  evidence  of  such  a  nature  was  prohibited  by  the 
statute  of  frauds.  In  ruling  upon  this  the  court  in 
the  hearing  of  the  jury,  made  the  following  remark : 

* '  The  sale  of  personal  property  does  not  have  to  be 
in  writing  when  over  fifty  dollars.  That  is  in  con- 
nection with  an  agreement  on  breach  of  a  contract  of 
sale.  This  is  an  executed  agreement.  The  objection 
is  overruled.**  Which  ruling  was  excepted  and  his 
exception  was  allowed. 

Upon  the  trial  several  objections  were  made  by  de- 
fendant as  to  the  rulings  of  the  court  upon  the  ad- 
mission of  testimony,  which  will  be  further  stated  and 
considered  in  the  opinion. 

At  the  conclusion  of  plaintiff  *s  case,  defendant 
moved  for  a  nonsuit,  which  motion  was  denied  and 
such  denial  is  assigned  as  error. 

There  was  also  a  motion  for  a  directed  verdict, 
which  was  denied. 

The  court  gave  the  following  instructions  to  the 
jury: 
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'*I  instruct  yon,  gentlemen  of  the  jury,  that  in  law 
a  sale  is  the  agreed  transfer  of  property  having  some 
value,  to  another  for  a  valuable  consideration.  A 
sale  may  be  shown  by  facts  and  circumstances  as  well 
as  by  direct  proof. 

*  *  I  further  instruct  you  that  in  order  to  make  a  com- 
pleted sale,  it  is  not  necessary  that  any  money  actu- 
ally change  hands  at  the  time  of  the  agreement.  If 
the  minds  of  the  parties  meet  on  the  property  bar- 
gained for,  that  is,  if  one  party  sells  and  the  other  one 
buys  the  property  bargained  about,  it  is  not  necessary 
that  any  money  actually  change  hands  at  the  time  of 
the  transfer,  as  in  law  a  promise  to  pay  constitutes 
a  valuable  consideration. 

*  *  I  further  instruct  you,  that  if  you  believe  from  the 
evidence  that  between  the  1st  day  of  September,  1916, 
and  the  20th  day  of  November,  1916,  the  plaintiff,  at 
the  request  of  the  defendant,  sold  and  delivered  to  the 
defendant  the  piano  mentioned  in  testimony,  and  that 
defendant  agreed  to  pay  $150.00  on  said  piano  on  or 
about  the  16th  day  of  November,  1916,  and  that  said 
sum  has  not  been  paid  nor  any  part  thereof,  then  it 
will  be  your  duty  to  find  for  the  plaintiff  in  the  sum 
of  $150.00. 

''I  further  instruct  you  that  if  you  believe  from  the 
evidence  that  at  the  time  mentioned  in  testimony,  the 
plaintiff  and  the  defendant  entered  into  an  agreement 
wherein  and  whereby  the  terms  of  which  the  plaintiff 
agreed  to  and  did  sell  the  defendant  the  piano  in  con- 
troversy, and  the  defendant  in  consideration  therefor 
agreed  to  and  did  buy  said  piano  and  agreed  to  pay 
$150.00  on  the  purchase  price  of  same  on  or  about  the 
16th  day  of  November,  1916,  and  that  the  defendant 
has  not  paid  for  the  same,  then  this  would  be  a  com- 
pleted sale  and  it  would  be  your  duty  to  find  for  the 
plaintiff  in  the  sum  of  $150.00. 

* '  There  was  some  testimony  in  this  case  that  the  de- 
fendant notified  the  plaintiff  to  come  and  get  the  piano 
in  question.  I  instruct  you,  a  vendor  of  goods  is 
under  no  obligation  to  and  tibe  law  does  not  require 
him  to  receive  goods  back  after  a  complete  sale,  but 
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on  the  other  hand  it  is  the  duty  of  the  purchaser  to 
pay  the  price,  if  any,  agreed  to  pay  for  goods  actually 
purchased. 

*'I  instruct  you  that  delivery  of  an  article  for  test 
or  trial  is  not  a  delivery  on  sale.  And  if  you  find  in 
this  case,  that  there  was  a  delivery  of  a  piano  by  plain- 
tiff to  defendant  for  test  or  trial,  and  not  as  absolute 
owner,  then  the  plaintiff  cannot  prevail  and  your  ver- 
dict should  be  for  the  defendant. 

**I  instruct  you  that  the  word  *sale'  has  a  par- 
ticular and  legal  meaning,  and  before  you  can  decide 
that  there  was  a  sale  in  this  case  of  the  piano  in  ques- 
tion by  plaintiff  to  defendant,  you  must  find  from  the 
testimony,  that  the  minds  of  both  parties  met,  that  is, 
that  there  was  a  positive  unequivocal  agreement  on 
the  part  of  the  plaintiff  to  part  with  the  title  of  said 
piano  and  vest  the  same  in  defendant,  at  time  of  agree- 
ment, whether  it  was  paid  for  or  not,  and  an  instant 
agreement  by  defendant  then  and  there  to  receive  and 
accept  title  to  said  piano  as  his  absolute  property, 
without  regard  to  whether  he  paid  for  it  or  not. 
There  must  have  been  no  conditions  whatever  to  be 
performed  by  either  party  prior  to  change  of  owner- 
ship of  said  piano,  and  if  you  find  there  were  condi- 
tions to  be  performed  or  any  reservations  made  by 
either  party,  then  your  verdict  should  be  for  the  de- 
fendant, but  I  instruct  you  that  title  might  pass  from 
the  seller  to  the  purchaser  notwithstanding  the  seller 
was  to  give  the  purchaser  a  bill  of  sale,  provided  it 
was  the  intention  of  the  parties  that  title  should  pass. 

'*I  instruct  you  that  there  has  been  a  motion  on  part 
of  defendant  for  a  nonsuit,  and  that  the  court  refused 
the  same,  yet  you  are  not  to  consider  such  fact  or  de- 
cision by  the  court  in  any  manner  governing  you  or 
deciding  the  case  or  directing  a  verdict.  You  must 
be  governed  entirely  by  the  evidence  and  these  in- 
structions which  I  give  you. 

'*An  acceptance  of  an  offer  to  sell  need  not  be  by 
a^y  particular  words.  If  the  seller  offers  to  sell,  and 
the  buyer  in  any  manner  communicates  to  the  seller 
his  acceptance  of  the  offer,  this  would  be  an  accept- 

86  Or. — 84 


530  RiCHBY  V.  Robertson.  [86  Or. 

ance  of  the  offer.  An  order  for  goods  to  be  delivered 
according  to  the  terms  of  the  order  or  communication. 

**I  instruct  you,  that  during  the  trial  of  this  action, 
the  court  in  ruling  upon  questions  of  evidence  may 
have  expressed  its  opinions  as  to  the  law  at  the  time, 
but  that  was  a  matter  relating  entirely  to  questions 
involved  and  you  are  not  to  be  governed  by  the  same 
in  arriving  at  your  verdict,  but  you  are  to  take  the  law 
of  the  case  entirely  from  these  instructions. 

**I  instruct  you  that  there  has  been  some  testimony 
in  this  case  relative  to  what  the  wife  of  defendant  may 
have  said  to  plaintiff  not  in  the  presence  of  defendant, 
about  a  sale,  but  that  was  what  is  classed  as  an  ad- 
mission on  her  part;  that  she  is  not  a  party  to  this 
action,  and  does  not  in  any  manner  bind  the  defend- 
ant, nor  would  it  be  any  evidence  of  a  sale.  You  are 
therefore  further  instructed  that  you  are  to  receive 
such  admissions,  if  any  were  made,  with  caution  and 
only  as  affecting  the  testimony  and  credibility  of  that 
witness. '  * 

Defendant  duly  excepted  to  instructions  1,  2,  3,  4,  5. 

Defendant  also  excepted  to  an  oral  instruction  of 
the  court  to  the  jury,  that  if  they  find  for  the  plaintiff, 
they  should  find  for  $150,  and  so  read  and  submitted 
a  form  of  verdict  to  the  jury  containing  ''$150.00,*'  as 
invading  the  province  of  the  jury. 

There  was  also  an  exception  to  the  refusal  of  the 
court  to  give  the  following  instructions: 

'*!  instruct  you,  that  under  the  view  the  court  takes 
of  the  law  in  this  case,  it  is  your  duty  to  find  for  the 
defendant,  and  your  verdict  should  be  for  the  de- 
fendant. 

*'I  instruct  that  there  has  been  some  testimony  in 
this  case  that  defendant's  wife  on  one  occasion  ad- 
mitted that  there  was  a  sale  of  the  piano  in  question 
by  plaintiff — ^not  in  the  presence  of  the  defendant.  I 
instruct  that  even  if  you  find  from  the  testimony,  that 
said  witness  did  make  such  admission — ^yet,  unless  you 
find  further  from  the  testimony  that  she  was  specially 
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authorized  to  do  so  by  the  defendant  that  such  admis- 
sion would  not  in  any  manner  bind  the  defendant — as 
he  alone  is  sued  herein — and  you  are  to  disregard  such 
testimony. 

*' Gentlemen  of  the  jury,  I  instruct  you  that  in  this 
case,  the  law  requires,  that  to  constitute  a  sale  of  per- 
sonal property  of  over  the  value  of  $50.00,  there  must 
have  been  an  acceptance  and  receipt  of  the  piano  in 
question  on  the  part  of  defendant  as  the  owner 
thereof;  that  to  constitute  an  acceptance  by  defend- 
ant, there  must  have  been  a  delivery  of  the  piano  by 
plaintiff  to  defendant,  with  the  intention  of  vesting  the 
right  of  possession  as  owner  in  defendant,  and  must 
have  been  a  receipt  and  acceptance  by  the  defendant 
of  said  piano  with  the  intention  of  receiving  the  same 
as  owner  thereof.  So  that  if  you  find  from  the  testi- 
mony in  this  case,  that  the  defendant  did  not  receive 
and  accept  the  piano,  with  the  intention  of  keeping  it 
as  owner  thereof,  then  you  must  find  for  the  de- 
fendant. ' ' 

There  was  a  verdict  and  judgment  in  favor  of  plain- 
tiff for  $150,  and  defendant  appeals. 

Bbvbbsbd.    Beheabinq  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Charles  H.  Finn. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  R.  J.  Green. 

Opinion  by  Mr.  Chief  Justice  McBeide. 

1, 2.  A  great  portion  of  the  respondent's  brief  in  this 
case  is  taken  up  with  a  discussion  of  the  mmc  pro  tunc 
order,  which  recites  that  upon  the  argument  of  the  de- 
murrer to  plaintiff's  complaint,  the  demurrer  was 
overruled,  and  that  plaintiff  was  permitted  to  amend 
the  complaint  by  interlining  the  words  *'and  deliv- 
ered.''   Whatever  the  rule  may  be  in  other  states  it 
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is  settled  here  that  a  nunc  pro  tunc  order  may  be  made 
upon  the  memory  of  the  court  alone :  State  v.  Donahue, 
75  Or.  409-416  (144  Pac.  755,  147  Pae.  548). 

It  is  evident  from  an  inspection  of  the  record  that 
there  was  an  omission  in  the  record  of  the  proceedings 
of  January  5,  1917,  as  all  parties  agree  that  a  de- 
murrer was  argued  and  overruled  on  that  date,  and 
yet  there  is  no  record  of  that  fact  except  the  nunc  pro 
tunc  order  made  on  April  17th.  The  nunc  pro  tunc 
order  is  conclusive  upon  this  court,  and  as  no  motion 
was  made  to  strike  out  the  complaint  as  amended,  for 
want  of  a  verification,  the  objection  must  be  taken  as 
waived. 

There  was  really  but  one  issue  of  fact  in  the  case. 
The  plaintifif  claimed,  and  his  testimony  tended  to 
show,  that  the  defendant  had  ordered  the  piano  and 
agreed  to  pay  $150  cash  down,  and  $160  about  the  16th 
of  December;  that  in  pursuance  of  such  contract  he 
delivered  to  and  the  defendant  accepted  the  piano,  but 
thereafter  refused  to  pay  the  $150,  as  promised.  The 
defendant  claimed,  and  his  testimony  tended  to  show, 
that  plaintiff  requested  permission  to  send  the  piano 
to  his  house  upon  trial,  and  that  he  consented  to  the 
proposal  and  that  there  was  never  any  agreement  on 
his  part  to  purchase  the  piano  or  to  pay  for  the  same, 
and  that  thereafter  he  seasonably  notified  the  plain- 
tiff of  his  intention  not  to  take  the  instrument  and  re- 
quested him  to  remove  it,  which  plaintiff  failed  to  do. 

3-5.  If  plaintiff's  theory  was  the  true  one  the  con- 
tract was  an  executed  contract,  and  the  statute  of 
frauds  could  not  be  invoked.  If  defendant 's  contention 
as  to  the  facts  was  true,  there  never  was  a  contract  of 
sale,  or  delivery,  which  could  satisfy  the  statute. 
Plaintiff  could  only  recover  by  showing  an  executed 
contract;  the  execution  depending  upon  an  agreement 
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to  purchase  plus  a  delivery  and  acceptance,  pursuant 
to  such  an  agreement.  The  remark  of  the  court,  there- 
fore, that  *'this  is  an  executed  agreement'*  assumed 
the  main  fact  in  dispute  and  certainly  had  a  tendency 
to  prejudice  defendant's  case  before  the  jury. 

The  judge  who  tried  this  case  is  known  to  be  one  of 
the  most  careful,  painstaking  jurists  in  the  state,  and 
it  is  evident  that  he  had  in  his  mind  and  intended  to 
say  *  *  the  plaintiff  is  suing  upon  an  executed  contract. ' ' 
The  expression  used  was  probably  a  mere  slip  of  the 
tongue  but  the  case  was  a  close  one;  the  evidence  so 
far  as  it  appears  in  cold  type,  was  very  evenly  bal- 
anced, and  under  such  circumstances  it  is  at  least  pos- 
sible if  not  probable  that  the  minds  of  some  jurors 
might  have  clung  to  the  remark  and  been  influenced 
by  it. 

We  would  not  in  every  case  be  disposed  to  attach 
much  importance  to  a  remark  of  the  court  made  in  the 
course  of  a  ruling  upon  testimony,  but  in  a  close  case 
such  as  this,  where  the  remark  went  to  the  very  vitals 
of  the  issue  being  there  tried,  we  think  it  constitutes 
reversible  error,  which  was  not  cured  by  a  general  in- 
struction to  disregard  any  remark  the  court  might 
have  made  during  the  course  of  its  rulings  upon  the 
testimony.  Under  the  peculiar  circumstances  the  re- 
mark should  have  been  expressly  withdrawn. 

6.  Objection  is  made  to  questions  asked  defendant 
upon  cross-examination  in  regard  to  the  particulars 
of  a  conversation  which  he  testified  he  had  with  plain- 
tiff in  regard  to  plaintiff's  claim  against  him.  The 
matters  elicited  had  little  if  any  relevancy  to  the  case, 
but  the  witness  being  adverse  the  plaintiff  of  course 
could  not  know  this  in  advance,  and  under  such  cir- 
cumstances considerable  latitude  should  be  allowed  in 
cross-examination. 
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Our  statute  provides  that: 

^'When  part  of  an  act,  declaration,  conversation  or 
writing  is  given  in  evidence  by  one  party,  the  whole 
or  the  same  subject  may  be  inquired  into  by  the 
other":  Section  711,  L.  0.  L. 

In  Mahon  v.  Rankin,  54  Or.  328,  329  (102  Pac.  608, 
103  Pac.  53),  it  is  said: 

**The  better  rule  is,  that  the  balance  of  the  conver- 
sation to  be  competent  must  be  material  and  in  some 
way  affect  that  portion  of  the  conversation  already 
proved.  ^  ^ 

Tested  by  this  rule  it  is  difficult  to  see  how  the  bal- 
ance of  the  conversation  which  attempted  unsuccess- 
fully to  elicit  from  the  witness  an  admission  that  he 
had  followed  plaintiflf  upon  the  street  and  threatened 
to  whip  him,  and  stated  he  had  been  assured  that  if  he 
would  whip  plaintiff  his  fine  would  be  paid,  tended  to 
explain  or  affect  the  facts  already  brought  out.  In  any 
event,  his  answers  rendered  the  questions  harmless. 

7.  Another  assignment  of  error  relates  to  the  exclu- 
sion of  certain  testimony  offered  by  plaintiff  and  arose 
in  this  wise.  It  was  attempted  to  be  shown  by  plain- 
tiff that  when  Frank  Clevenger,  a  drayman,  took  the 
piano  from  the  store  of  plaintiff  to  defendant's  resi- 
dence, he  said  to  defendant  and  his  wife:  **You  have 
a  nice  piano  here,''  and  that  defendant  or  his  wife 
said,  *'Yes,  we  think  so."  When  defendant  was  on 
the  witness-stand,  his  counsel  asked  him  referring  to 
this  incident: 

'*Did  you  intend  to  tell  him  at  the  time  you  had 
bought  it?    Ans.  No,  sir." 

Upon  motion  of  plaintiff,  this  answer  was  stricken 
out. 
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*  *  Q.  Did  you  mean  to  inform  the  drayman  yon  had 
bought  it?'' 

Mr.  Green  objected  to  this  as  immaterial,  incompe- 
tent and  invading  the  province  of  the  jury. 

'  *  The  Court :  Where  they  are  unambiguous  it  is  for 
the  jury  to  say  what  he  meant  by  it,  and  the  objection 
is  sustained.'* 

We  are  of  the  opinion  this  ruling  was  erroneous. 
The  plaintiff  could  justly  argue  that  by  the  language 
used  the  defendant  intended  to  convey  to  the  drayman 
the  impression  he  had  purchased  the  piano  and  that  it 
was  his  property.  The  language  was  subject  to  such 
a  construction,  but  on  the  other  hand  it  might  properly 
have  been  used  in  a  case  where  the  instrument  had 
been  taken  on  trial.  The  court  substituted  a  rule  for 
the  interpretation  of  contracts  for  a  rule  governing 
the  admissibility  of  evidence.  In  interpreting  a  con- 
tract it  is  not  what  impression  one  party  meant  to 
convey  to  another,  which  defines  the  rights  of  the  con- 
tractee,  but  what  he  says.  For  instance,  if  Richey  had 
said  to  the  defendant,  **I  will  sell  you  this  piano  for 
$300,'*  and  defendant  had  said,  '*A11  right,  send  it 
up  to  the  house  and  I  will  take  it,*'  and  plaintiff  had 
sent  it  and  defendant  received  it,  here  would  be  a  com- 
plete contract  and  defendant  could  not  be  allowed 
afterwards  to  say  that  when  he  said,  '*!  will  take  it; 
send  it  up,'*  that  he  meant  he  would  take  it  on  trial 
and  if  unsatisfactory  would  return  it. 

This  estoppel  arises  by  reason  of  a  contractual  re- 
lation having  been  created  by  the  language  of  accept- 
ance. But  there  was  no  contractual  relation  existing 
between  defendant  and  the  drayman,  and  even  if  in 
answer  to  the  drayman's  question  he  had  gone  further 
than  the  record  indicates,  he  should  have  been  allowed 
to  state  his  reasons  for  doing  so.    Besides  the  answer 
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was  in  fact  ambiguous.  The  plaintiff  might  and  no 
doubt  did  contend  that  the  defendant  intended  for  the 
drayman  to  understand  by  his  language  he  had  pur- 
chased the  piano,  and  it  was  therefore  an  admission 
against  interest,  while  the  defendant  could  fairly  con- 
tend that  by  the  language  used  he  intended  to  make 
no  such  admission. 

Objections  are  made  to  the  giving  of  certain  instruc- 
tions by  the  court  and  the  refusal  of  others  requested 
by  defendant,  but  we  consider  these  not  well  taken. 
The  instructions  given  fairly  covered  the  whole  case 
and  correctly  state  the  law. 

For  the  errors  above  indicated  the  judgment  is 
reversed  and  a  new  trial  directed. 

Bevebsed.    Beheabinq  Denied. 


Argued  December  4,  affirmed  December  11,  1917. 

COLUMBIA  BOCK  &  SAND  CO.  v.  HIBEBNIA 

SAVINGS  BANK.* 

(169  Pac.  88.) 

Stfttnteft—C^onstnictioiir— Adoption. 

1.  W!bere  a  statute  of  one  etate  or  jarisdietion  is  subseqaently 
adopted  and  enacted  by  the  legislature  of  another  state  or  jurisdic- 
tion, it  will  be  assumed  that  the  construction  placed  on  such  statute 
by  the  courts  of  the  jurisdiction  from  whence  it  was  taken  was  also 
adopted. 

[As  to  construction  to  be  given  to  adopted  statutes,  see  note  in 
Ann.  Gas.  1917B,  651.] 

Banks  and  Banking— Acqn'sitlon  of  Stock — Statute. 

2.  Section  4569,  subdivision  "b,"  L.  O.  L.,  as  amended  by  General 
Laws  of  1915,  page  432,  declares  that  no  state  bank  shall  accept  as 
collateral  or  be  the  purchaser  of  its  own  capital  stock  except  in  cases 
where  the  taking  of  such  collateral  or  sucb  purchase  shall  be  neces- 
sary to  prevent  lo^s  upon  a  debt  previously  contracted  in  good  faith 
and  in  such  cases  unless  the  full  payment  of  the  debt  is  made,  such 


*0n  power  of  corporation  to  deal  in  its  own  stock,  see  note  in  18 
L.  B.  A.  254. 

As  to  right  of  corporation  to  purchase  its  own  shares  of  stock,  see 
notes  in  61  L.  B.  A.  621;  25  I*.  B.  A.  (K.  S.)  50;  30  L.  B.  A.  (K.  8.) 
694;  44  L.  B.  A.  (K.  S.)  156;  I*.  B.  A.  1916F,  286.  Bu^obtbb. 
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Block  shall  be  Bold  by  the  bank  within  six  months  from  the  date  it 
was  received  as  collateral  or  acquired  by  purchase.  Section  4583, 
subdivision  "d/'  L.  O.  L.,  as  amended  by  General  Laws  of  1911,  page 
242,  declares  that  if  any  officer,  etc.,  of  any  bank  shall  willfully  and 
knowingly  violate  any  of  the  provisions  of  the  act  for  which  a  pen- 
alty is  not  provided,  he  shall  be  deemed  guilty  of  a  misdemeanor. 
National  Banking  Act  declares  that  no  association  shall  make  any 
lean  or  discount  on  the  security  of  the  shares  of  its  own  capital  stock, 
or  b3  the  purchaser  or  holder  of  any  such  shares,  unless  such  security 
or  purchase  shall  be  necessary  to  prevent  loss  upon  a  debt  previously 
contracted  in  good  faith,  and  such  stock  shall  within  six  months  from 
the  time  of  its  purchase  be  sold  or  disposed  of  or  in  default  a  receiver 
may  be  appointed.  Held,  that  as  the  state  statute  which  was  last 
enacted  was  obviously  a  copy  of  the  federal  act,  and  decisions  of  the 
federal  courts  construing  the  federal  act,  to  the  effect  that  only  the 
United  States  could  take  advantage  of  the  violation  of  the  provision, 
must  be  treated  as  also  adopted,  a  state  bank  which  received  its  own 
stock  as  collateral  for  a  pre-existing  debt  may  enforce  its  lien  as 
against  subsequent  lienholders,  though  it  delayed  disposing  of  the 
coljateral  more  than  six  months. 

From  Multnomah :  Calvin  U.  Gantenbbin,  Judge. 

Department  2.  Statement  by  Mb.  Chief  Justigb 
MgBride. 

This  is  a  suit  in  the  nature  of  a  creditor's  bill  to 
subject  certain  securities  held  by  the  defendant  bank 
to  execution  under  a  judgment  obtained  by  plaintiff 
against  Edward  and  Honora  Killf  eather. 

The  facts,  briefly  stated,  are  as  follows :  On  Septem- 
ber 4,  1912,  the  defendant  Honora  Killfeather  for  a 
full  consideration,  executed  and  delivered  to  the  de- 
fendant Hibemia  Savings  Bank,  her  promissory  note 
for  the  sum  of  $4,000,  payable  upon  demand,  and  on 
which  there  was  still  unpaid  at  the  commencement 
of  this  suit  a  balance  of  $2,319.05.  On  April  23,  1913, 
said  defendant  Honora  Killfeather,  assigned  to  the  de- 
fendant Hibemia  Savings  Bank,  ten  shares  of  its  cap- 
ital stock  at  the  par  value  of  $100  per  share,  as  secur- 
ity for  the  unpaid  balance  due  on  the  $4,000  note,  and 
to  secure  any  further  indebtedness  that  might  be  con- 
tracted by  her,  which  further  indebtedness  at  the  date 
of  the  commencement  of  this  suit  consisted  of  two  over- 
due promissory  notes,  one  for  $167.72  and  the  other 
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for  $103.96,  with  interest  from  date  at  8  per  cent  per 
annum.  On  June  8,  1915,  Honora  Killfeather  as- 
signed all  her  interest  in  the  shares  of  stock  hypoth- 
ecated to  the  bank  to  defendant  J.  C.  Bayer  to  secure 
payment  of  the  sum  of  $170  borrowed  by  her  and  her 
husband,  Edward  Killfeather,  from  Bayer.  Bayer 
notified  the  bank  of  such  assignment  and  was  informed 
that  it  would  hold  the  stock  for  him,  subject,  however, 
to  its  own  lien.  On  November  14,  1914,  the  plaintiff 
secured  a  judgment  against  the  Killfeathers  for 
$535.50  and  costs,  and  after  other  proceedings  caused 
notice  of  garnishment  to  be  served  upon  the  bank, 
which  answered  that  it  did  not  have  possession  of  any 
money,  shares  of  stock,  or  other  property  belonging  to 
defendant  on  execution,  and  owed  them  nothing  ex- 
cept that  there  was  a  balance  of  18  cents  to  the  credit 
of  Honora  Killfeather,  and  also  that  it  had  in  its 
possession  the  ten  shares  of  stock  hereinbefore  men- 
tioned, upon  which  it  claimed  a  lien  for  the  unpaid  bal- 
ance due  it  upon  the  promissory  notes  before  men- 
tioned. Therefore,  plaintiff  brought  this  suit,  which 
also  involves  certain  real  estate  mortgages  given  by 
the  Killfeathers  to  the  bank  but  which  cut  no  figure  in 
the  question  raised  upon  this  appeal.  The  Circuit 
Court  found  that  the  bank  had  a  first  lien  upon  the 
shares  of  stock  for  the  unpaid  balance  due  it,  and  that 
Bayer's  lien  was  also  prior  to  the  lien  of  plaintiff's 
levy,  from  which  decree  plaintiff  appeals. 

Affibmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  K.  Kolloch. 

For  respondent,  Hibernia  Savings  Bank,  there  was 
a  brief  over  the  names  of  Mr,  ArtJmr  G.  Spencer  and 
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Mr.  John  P.  Hannon,  with  an  oral  argument  by  Mr. 
Spencer. 

No  appearance  for  other  respondents. 

Opinion  by  Mb.  Chief  Justice  McBbidb. 

It  is  substantially  admitted  that  the  amount  claimed 
by  the  bank  is  an  actual  bona  fide  indebtedness  con- 
tracted prior  in  point  of  time  to  that  upon  which 
plaintiff  obtained  judgment,  and  that  the  original  hy- 
pothecation of  the  ten  shares  of  stock  was  made  bona 
fide  to  it  to  secure  the  payment  of  the  sum  of  $2,319.05 
then  overdue,  and  that  the  clause  relating  to  *' subse- 
quently accruing  indebtedness*'  only  extends  in  effect 
to  the  two  smaller  notes,  $167.72  and  $103.93  respec- 
tively. It  is  also  contended  that  Bayer  has  a  lien  upon 
the  stock  for  the  amount  due  him  so  that  his  relation 
to  the  transaction  need  not  be  further  considered. 
Plaintiff's  right  to  priority  over  the  bank  depends 
upon  whether  by  failing  to  sell  the  securities  deposited 
with  it,  within  six  months  from  the  date  of  such  de- 
posit, it  has  lost  its  lien  upon  them.  This  depends 
upon  the  construction  of  Section  4569,  subd.  b,  L.  0.  L., 
as  amended  by  Gen.  Laws  1915,  p.  432,  which  reads  as 
follows : 

'*No  State  bank  shall  accept  as  collateral  or  be  the 
purchaser  of  its  own  capital  stock,  except  in  cases 
where  the  taking  of  such  collateral,  or  such  purchase, 
shall  be  necessary  to  prevent  loss  upon  a  debt  previ- 
ously contracted  in  good  faith,  and  in  such  cases,  un- 
less full  payment  of  such  debt  is  made,  such  stock  shall 
be  sold  by  the  bank  within  six  months  from  the  date  it 
was  received  as  collateral  or  acquired  by  purchase. ' ' 

The  question  raised  by  appellant  here  has  frequently 
been  passed  upon  in  cases  arising  under  a  provision 
of  the  National  Banking  Act,  which  is  practically  iden- 
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tical  with  the  section  of  our  Banking  Act  above  quoted. 
The  provision  in  the  Federal  Act  is  as  follows: 

''No  association  shall  make  any  loan  or  discount  on 
the  security  of  the  shares  of  its  own  capital  stock,  nor 
be  the  purchaser  or  holder  of  any  such  shares,  unless 
such  security  or  purchase  shall  be  necessary  to  prevent 
loss  upon  a  debt  previously  contracted  in  good  faith; 
and  stock  so  purchased  or  acquired  shall,  within  six 
months  from  the  time  of  its  purchase,  be  sold  or  dis- 
posed of  at  public  or  private  sale;  or,  in  default 
thereof,  a  receiver  may  be  appointed  to  close  up  the 
business  of  the  association,  according  to  section  fifty- 
two  hundred  and  thirty-four. ' ' 

It  will  be  seen  the  statutes  are  substantially  the 
same,  the  Oregon  Act  being  practically  taken  from  the 
Federal  Act,  the  only  difference  being  that  the  section 
last  quoted  provides,  in  terms,  that  in  case  of  a  viola- 
tion of  the  section  a  receiver  may  be  appointed  to  close 
up  the  business  of  the  association,  but  this  difference 
is  only  apparent,  as  Section  4583,  subdivision  d, 
L.  0.  L.,  as  amended  (Gen.  Laws  1911,  p.  242),  pro- 
vides that  if  any  officer,  manager,  director,  owner  or 
employee  of  any  bank  shall  willfully  and  knowingly 
violate  any  of  the  provisions  of  the  Act  for  which  a 
penalty  is  not  expressly  provided,  he  shall  be  deemed 
guilty  of  a  misdemeanor  and  subject  to  fine  or  impris- 
onment So  in  effect,  it  appears  that  the  State  Act 
and  the  Federal  Act  are  practically  identical  in  all 
particulars. 

1,  2.  The  clause  in  our  statute  before  adverted  to, 
which  went  through  various  amendments  after  the 
original  Banking  Act  was  passed,  was  evidently  en- 
acted in  its  present  form  to  bring  it  into  harmony  with 
the  federal  statute,  and  being  an  adoption  of  that  stat- 
ute is  subject  to  the  general  rule  that  where  the  statute 
of  one  state  or  jurisdiction  is  subsequently  adopted  and 
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enacted  by  the  legislature  of  another  state  or  jurisdic- 
tion, the  courts  of  the  latter  will  usually  assume  that 
it  has  been  so  adopted  with  the  construction  placed 
upon  it  by  the  courts  of  the  jurisdiction  from  which 
it  was  taken:  36  Cyc.  1154,  and  cases  therein  cited. 
This  and  similar  provisions  of  the  Federal  Banking 
Law  had  been  construed  by  the  courts  of  the  United 
States  before  its  re-enactment  here  in  1915,  and  it  is 
only  fair  to  presume  that  our  legislature  adopted  the 
section  with  the  construction  put  upon  it  by  the  courts 
of  the  United  States,  and  these  had  held  with  sub- 
stantial unanimity  that  only  the  Government  of  the 
United  States  could  take  advantage  of  a  violation  of 
this  and  similar  provisions . of  the  statute:  National 
Bank  v.  Matthews,  98  U.  S.  621  (25  L.  Ed.  188) ;  Non 
tional  Bank  v.  Whitney,  103  U.  S.  99  (26  L.  Ed.  443) ; 
Gold  Mining  Co.  v.  National  Bank,  96  U.  S.  640  (24 
L.  Ed.  648) ;  Reynolds  v.  Grawfordsville  Nat.  Bank, 
112  U.  S.  405  (28  L.  Ed.  733,  5  Sup.  Ct.  Rep.  213) ; 
Kerfoot  v.  Farmers  S  Merchants'  Bk.,  218  U.  S.  281 
(54  L.  Ed.  1042,  31  Sup.  Ct.  Rep.  14). 

The  construction  of  similar  provisions  of  the  fed- 
eral banking  statute  was  adverted  to  in  Portland  Nat. 
Bank  v.  Scott,  20  Or.  421  (26  Pac.  276),  which  was 
an  action  by  the  bank  to  recover  upon  a  loan  made 
by  it  in  excess  of  the  amount  permitted  by  the  federal 
statutes.  This  court  called  attention  to  federal  deci- 
sions holding  that  such  contracts  were  not  void  and 
declared  its  obligation  to  follow  them.  The  decision 
is  not  valuable  in  itself,  but  the  fact  of  its  having  been 
rendered  and  reported  long  prior  to  the  amended  Act 
of  1915,  supra,  indicates  that  the  framers  of  that 
amendment  could  not  have  been  ignorant  of  the  con- 
struction placed  upon  these  provisions  of  the  Federal 
Banking  Act  by  the  courts  of  the  jurisdiction  where 
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they  originated,  and  this  renders  doubly  strong  the 
presumption  that  it  was  the  legislative  intent  to  adopt 
them  as  there  construed,  otherwise  it  would  have  been 
the  plain  and  natural  course  to  have  added  to  the  stat- 
ute express  words  indicating  that  all  contracts  pro- 
hibited by  the  section  quoted  should  be  deemed  void, 
and  that  no  recovery  should  be  had  thereon.  This 
line  of  reasoning  is  pursued  by  the  Supreme  Court  of 
the  United  States  in  National  Bank  v.  Whitney,  103 
U.  S.  99  (26  L.  Ed.  443),  the  court  saying: 

*  *  The  statute  did  not  declare  such  security  void  but 
was  silent  on  the  subject;  that  had  Congress  so  in- 
tended, it  would  have  been  easy  to  say  so,  and  it  can 
hardly  be  presumed  that  this  would  not  have  been 
done  instead  of  leaving  the  question  to  be  settled  by 
the  uncertain  result  of  litigation  and  judicial  deci- 
sion. ' ' 

It  is  far  from  being  the  universal  rule  that  a  disre- 
gard of  legal  provisions  relating  to  contracts,  renders 
them  absolutely  void  and  this  is  especially  true  when 
the  matter  is  litigated  in  the  forum  of  equity,  which 
is  always  reluctant  to  enforce  a  forfeiture.  In  Har- 
ris V.  Runnels,  12  How.  53  (U.  S.)  79  (13  L.  Ed.  901), 
It  is  said  the  statute  must  be  examined  as  a  whole,  to 
find  out  whether  or  not  the  makers  meant  that  a  con- 
tract in  contravention  of  it  was  to  be  void  or  not  to 
be  enforced  in  a  court  of  justice.  This  is  the  rule 
applied  by  Judge  Deady  In  re  Comstock,  3  Sawy.  218, 
(Fed.  Cas.  No.  3078),  in  which  case  the  statute  pro- 
vided that  ''A  foreign  corporation  before  transacting 
business  in  this  state  must  duly  execute  and  acknowl- 
edge a  power  of  attorney*'  etc.  The  statute  provided 
no  penalty  for  a  violation  of  this  requirement.  Hold- 
ing that  a  foreign  corporation  to  whom  Comstock  had 
contracted  a  debt  before  it  had  filed  the  required 
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power  of  attorney,  could  not  enforce  collection,  Judge 
DsADT  said: 

'  *  Whilst  it  is  manifest  to  the  most  ordinary  observa- 
tion that  it  was  the  intention  of  the  legislature  to  per- 
mit the  transaction  of  business  in  this  state  by  a  for- 
eign corporation  only  upon  the  terms  provided  in  the 
Act,  yet  as  it  contains  no  provision  imposing  a  specific 
penalty  for  neglect  to  appoint  an  attorney  as  required, 
or  authorizing  a  proceeding  by  the  state  against  such 
corporation  for  illegal  exercise  of  corporate  powers 
therein,  unless  the  appointment  of  an  attorney  is  held 
to  be  a  condition  precedent  to  its  rights  to  do  business 
in  the  state,  the  act  is  nugatory." 

It  will  be  noticed  from  a  perusal  of  the  opinion  that 
the  learned  judge  lays  emphasis  upon  the  fact  that  no 
penalty  was  provided  for  violation  of  the  act,  and  that 
the  defendant  being  a  foreign  corporation  could  only 
be  reached  by  declaring  contracts  made  under  the  cir- 
cumstances  to  be  void  and  unenforceable.  Here  the 
case  is  different.  The  bank  is  a  domestic  corporation, 
subject  to  be  dissolved  by  suit  by  the  state  for  viola- 
tion  of  the  conditions  of  its  existence  and  the  oflScers 
subject  to  heavy  penalties  for  a  disregard  of  any  of 
the  provisions  of  the  statute. 

This  court  in  Bank  of  British  Columbia  v.  Page,  6 
Or.  431,  483,  which  was  a  case  involving  the  construc- 
tion of  the  same  statute,  adopted  the  same  line  of  rea- 
soning, saying: 

**The  general  rule  is  that  a  contract  in  violation  of 
law  is  void.  The  only  exception  to  the  rule  is  that 
when  a  law  imposes  a  penalty  for  the  prohibited  act, 
and  it  clearly  appears  that  the  legislature  intended  no 
more  than  to  impose  a  penalty  for  the  violation  of  the 
law,  a  contract  made  in  violation  of  such  a  statute  is 
not  void. 

**We  do  not  think  this  statute  belongs  to  the  ex- 
cepted class.    The  legislature  has  prohibited  the  con- 
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tract.  It  has  provided  no  penalty  for  its  violation. 
Unless  the  contract  shall  be  held  void,  the  statute  is 
of  no  effect.  We  do  not  think  such  was  the  intent  of 
the  legislature.  * ' 

As  before  remarked,  we  are  of  the  opinion  that  when 
the  legislature  copied  the  provision  under  discussion 
from  the  United  States  statutes,  it  manifested  a  plain 
intent  to  adopt  it  with  the  construction  theretofore 
given  it  by  the  courts  of  the  United  States,  and  that 
construction  is  admittedly  contrary  to  the  contention  of 
plaintiff  upon  this  appeal.  We  are  aware  that  many 
of  the  state  courts  have  announced  a  different  doc- 
trine upon  similar  statutes.  Concerning  these  deci- 
sions we  may  quote  from  Morse  on  Banks  and  Bank- 
ing, subdivision  c,  section  75,  where  speaking  of  the  rul- 
ing in  the  Matthews  Case,  supra: 

**A  number  of  state  decisions  had  ruled  otherwise 
on  this  point  but  these  decisions  are  now  fossils, 
buried  deep  under  this  recent  deposit.'^ 

The  question  as  it  arises  upon  our  statute  is  a  new 
one  in  this  state,  and  has  been  presented  by  counsel 
for  appellant  with  much  learning  and  accompanied 
with  the  citation  of  many  authorities  which  it  would 
be  a  pleasure  to  discuss  in  detail,  did  the  business  of 
this  court  permit.  While  not  here  discussed  they  have 
all  been  considered,  but  we  deem  the  reasons  here  ad- 
duced controlling  in  this  case  and  the  decree  of  the 
Circuit  Court  will  therefore  be  aflSrmed. 

Affibmed. 

Mb.  Justice  Moobe,  Mb.  Justice  Bubnbtt  and  Mb. 
Justice  McCamaisft  concur. 
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Submitted  on  briefs  November  21,  reversed  December  11,  1917. 

McKINNEY  V.  HINDMAN/ 

(169  Pac.  93.) 

Adverse  PoBseasion— Color  of  Title— Grants  from  State— Boimdarles. 

1.  A  deed  of  land  from  the  state  constitutes  color  of  title  which 
relieves  proving  boundaries  of  tenancy,  and  is  sufficient  basis  for  title 
by  adverse  possession. 

[As  to  what  amounts  to  color  of  title  sufficient  to  sustain  adverse 
possession,  see  notes  in  14  Am.  Dec.  580;  88  Am.  St.  Sep.  701.] 

Adverse  Possession— Waiver  of  Claim  to  Land— Snfllclency  of   Evi- 
dence. 

2.  Evidence  held  insufficient  to  support  a  finding  that  defendant  in 
an  action  to  quiet  title  to  land  had  waived  his  right  to  claim  title  by 
adverse  possession. 

Estoppel — Sufficiency  of  Proof. 

3.  Conduct  amounting  to  estoppel  should  be  dearly  established  by 
a  preponderance  of  the  evidence,  and,  where  testimony  of  witnesses 
of  equal  credibility  is  in  direct  conflict,  there  is  no  preponderance. 

Frauds,  Statute  of— Title  to  Land— Waiver  of  ClainL 

4.  A  purchaser  of  land  with  knowledge  that  another  claims  title 
in  fee  by  adverse  possession  cannot  set  up  estoppel  as  against  such 
claimant  on  a  subsequent  verbal  statement  that  he  waived  his  claim, 
since  such  purchaser  was  charged  with  a  knowledge  of  the  law  that 
ordinarily  the  title  to  real  property  cannot  be  acquired  except  by  deed 
aud  that  a  contract  for  the  sale  of  land  is  void  unless  the  same  or 
some  note  or  memorandum  thereof  expressing  the  consideration  be 
in  writing  and  subscribed  by  the  party  to  be  charged. 

From  Crook :  T.  E.  J.  Duffy,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  Bubnbtt. 

This  is  a  suit  to  quiet  title  to  the  northwest  quarter 
of  the  southwest  quarter  of  section  3,  township  15 
south,  range  10  east,  Willamette  Meridian,  in  Crook 
County,  of  which  the  plaintiff  alleges  himself  to  be 
the  owner  and  in  possession.  The  complaint  is  tra- 
versed by  the  answer  of  Charles  J.  Hindman  and 
Martha  Hindman,  his  wife.  For  an  aflSrmative  de- 
fense they  allege  the  following: 

*For  authorities  discussing  the  question  of  necessity  of  color  of 
title  when  not  expressly  made  a  condition  by  statute  to  found  title  by 
adverse  possession,  see  notes  in  15  Ii.  B.  A.  (N.  S.)  1178;  27  L.  B.  A. 
(N.  S.)  340.  BiPOBTlB. 

86  Or. — 86 
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'*That  the  defendant,  Charles  J.  Hindman,  is  the 
owner  in  fee  simple  to  the  premises  described  in  plain- 
tiff's complaint;  that  he  and  his  predecessors  in  inter- 
est herein  during  the  period  of  more  than  30  years  last 
past,  and  openly,  notoriously,  peaceably,  adversely, 
uninterruptedly,  exclusively  and  continuously,  under 
a  claim  of  right  thereto,  and  under  a  deed  from  the 
State  of  Oregon,  with  notice  and  knowledge  to  all,  and 
everybody,  and  adversely  to  all  the  world,  been  in 
possession  of  the  said  premises;  that  this  defendant, 
Charles  J.  Hindman,  has,  in  good  faith,  improved  the 
said  premises  by  fencing,  clearing  and  cultivating  said 
premises;  that  he  has  secured  a  valuable  water  right 
sufficient  to  irrigate  23%  acres  of  said  premises, 
which  water  right  as  confirmed  by  the  board  of  control 
dates  from  1871.'' 

This  quoted  new  matter  of  the  answer  is  denied  by 
the  reply  which  further  avers: 

''That  the  defendants  ought  not  to  be  permitted  to 
deny  the  title  of  the  plaintiff  to  the  real  property  de- 
scribed in  plaintiff's  complaint  herein  nor  ought  the 
defendants  to  be  permitted  to  assert  any  right,  title  or 
interest  to  said  premises  in  themselves  to  said  prem- 
ises; nor  ought  the  defendants  to  be  permitted  to 
assert  or  claim  title  to  said  premises  by  adverse  pos- 
session; for  the  reasons  that  the  defendants  have  ad- 
mitted to  plaintiff  since  he  came  into  the  possession  of 
said  premises  and  prior  thereto  that  they,  the  defend- 
ants, had  no  title  or  claim  to  said  premises  and  that 
the  plaintiff  and  his  predecessors  in  title  and  interest, 
were  the  owners  thereof,  and  the  defendants  have  as- 
serted no  title  to  said  premises  and  recognized  the 
plaintiff  as  the  true  owner  thereof,  and  by  their  acts 
have  led  this  plaintiff  to  believe  that  they  had  no  right, 
interest  or  title  to  said  premises  and  intended  to  claim 
none  thereto,  in  reliance  upon  which  acts  and  represen- 
tations of  said  defendants  and  with  the  knowledge  of 
said  defendants,  this  plaintiff  procured  title  to  said 
premises  from  the  true  owners  for  a  valuable  consid- 
eration and  at  an  expenditure  of  a  large  sum  of  money, 
and  has  placed  valuable  improvements  thereon,  and 

acquired  title  to  80  acres  of  lands  adjoining  said  prem- 
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ises,  the  value  of  which  depends  upon  plaintiff  ^s  title 
to  the  premises  mentioned  herein,  and  plaintiff  has 
sowed  valuable  crops  thereon  and  otherwise  altered 
his  position  in  reliance  upon  the  representations  and 
acts  of  said  defendants,  and  he  would  be  irreparably 
and  irrevocably  injured  and  damaged  should  he  be 

deprived  of  the  premises  described  in  the  complaint 
herein.  * ' 

The  testimony  was  taken  before  a  referee,  upon 
consideration  of  which  the  Circuit  Court  made  findings 
of  fact,  reached  a  conclusion  of  law  that  the  defend- 
ants were  estopped  from  asserting  any  title  in  the 
realty  mentioned,  and  entered  a  decree  in  favor  of  the 
plaintiff  quieting  his  title.  The  answering  defendants 
appeal.  Bevebsed.    Degree  Bendebed. 

For  appellant  there  was  a  brief  submitted  by  Mr. 
W.  B.  Daggett. 

For  respondent  There  was  a  brief  over  the  name  of 
Mr.  Lake  M.  Betchell. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  parties  agreed  before  the  referee  that  the 
plaintiff's  paper  title  was  deraigned  from  a  United 
States  patent  covering  the  land  in  dispute  issued  to  the 
Willamette  Valley  and  Cascade  Mountain  Wagon  Boad 
Company  under  date  of  February  10,  1894,  and  re- 
corded in  the  county  records  November  26,  1895,  his 
immediate  grantor  being  the  Oregon  and  Western 
Colonization  Company  by  deed  of  July  28,  1915,  re- 
corded August  9th  of  that  year.  It  was  also  stipu- 
lated that  the  defendant,  Samuel  M.  W.  Hindman,  re- 
ceived a  deed  from  the  State  of  Oregon  covering  the 
land,  dated  October  30, 1884,  and  recorded  on  Novem- 
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ber  20th  of  the  same  year,  and  that  thereafter  Charles 
J.  Hindman  obtained  a  sheriff's  deed  for  the  premises 
on  execution  against  Samuel,  dated  February  5,  1902, 
and  recorded  March  17th  of  the  same  year.  It  ap- 
pears in  evidence  practically  without  dispute  that 
Samuel  M.  W.  Hindman,  the  father  of  the  defendant, 
entered  upon  the  land  in  question  in  the  late  autumn 
of  1870 ;  that  it  was  a  tract  selected  as  swamp-land  by 
the  state  authorities  and  that  he  purchased  the  same 
from  the  State  of  Oregon,  taking  the  deed  of  October 
30,  1884,  as  stated;  that  he  remained  in  possession  of 
the  realty  cultivating  and  draining  it,  and  occupied  it 
as  his  own  until  succeeded  by  his  son  under  the  sher- 
iff's deed  already  noted,  and  the  latter  in  turn  con- 
tinued in  occupancy  until  1912.  On  April  5th  of  that 
year  the  Oregon  and  Western  Colonization  Company 
having  come  into  the  title  of  the  Willamette  Valley 
and  Cascade  Mountain  Wagon  Boad  Company,  con- 
tracted to  sell  the  whole  southwest  quarter  of  section  3 
to  Berta  Schonleber.  On  February  15, 1913,  the  plain- 
tiff purchased  the  estate  of  Mrs.  Schonleber  under  her 
contract  and  entered  into  possession  of  the  land  assum- 
ing the  obligations  of  her  covenant.  It  is  clear  that 
the  deed  from  the  State  of  Oregon  to  the  answering 
defendants'  predecessor  in  interest  constituted  color 
of  title.  In  that  respect  the  instrument  is  valuable 
only  as  showing  the  extent  of  the  holding  of  the  Hind- 
mans  and  to  relieve  them  from  the  necessity  of  strictly 
proving  the  boundaries  of  their  actual  tenancy.  In 
other  words,  by  the  color  of  title  they  are  excused  from 
establishing  exact  possessio  pedis.  It  has  been  de- 
cided many  times  in  this  state  that  where  one  holds 
the  exclusive  possession  of  land  under  color  of  title, 
claiming  adversely  against  the  whole  world  to  be  the 
owner  thereof  for  ten  years  continuously,  he  becomes 
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vested  with  the  fee-simple  title :  Caufield  v.  Clark,  17 
Or.  473  (21  Pac.  443,  11  Am.  St.  Eep.  845) ;  Dunnigan 
V.  Wood,  58  Or.  119  (112  Pac.  531) ;  Stout  v.  Michel- 
hook,  58  Or.  372  (114  Pac.  929);  Parker  v.  Wolf,  69 
Or.  446  (138  Pac.  463).  The  evidence  clearly  estab- 
lishes that  the  Hindmans  come  within  the  reason  of 
this  rule  and  that  if  nothing  else  were  shown  they  be- 
came the  owners  of  it  on  account  of  having  held 
possession  of  the  land  for  so  long  a  period.  The  plain- 
tiff's  predecessors  in  estate  could  have  begun  eject- 
ment against  the  Hindmans  at  least  upon  the  issuance 
of  the  patent  on  February  10,  1894,  but  no  steps  were 
taken  against  them  until  this  suit  to  quiet  title.  They 
consequently  became  vested  with  the  fee-simple  title 
as  stated  by  the  precedents  noted. 

2.  It  is  contended,  however,  that  the  defendants  are 
estopped  to  claim  any  title  on  account  of  their  conduct. 
It  becomes  necessary  therefore  to  rehearse  some  of  the 
testimony.  The  plaintiff  as  a  witness  in  his  own  be- 
half declares  that  He  became  acquainted  with  the  land 
in  1906  when  he  was  visiting  in  that  country,  and  that 
Mr.  Hindman  had  showed  it  to  him  and  stated  that  he 
himself  owned  the  property.  The  plaintiff  says  he 
bought  the  land  of  the  Schonlebers  February  15,  1913, 
and  took  possession  immediately.  He  states  that  they 
had  never  cultivated  it  to  his  knowledge;  that  when 
he  bought  he  understood  Hindman  had  a  claim  against 
the  property;  that  he  interviewed  him  later  in  the 
spring,  and  that  the  latter  seemed  to  think  the  com- 
pany should  have  given  him  the  preference  in  acquir- 
ing its  title.  He  was  then  asked  this  question  by  his 
counsel : 

''State  generally,  what  your  relations  were  with 
Mr.  Charles  J.  Hindman  and  Martha  Hindman,  S.  M. 
W.  Hindman,  relative  to  this  land,  and  your  occupancy 
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of  the  same,  and  the  improvements  thereon,  anything 
in  connection  with  that. ' ' 

He  answered:  ''Well,  in  connection  with  this  talk, 
at  the  time  Mr.  Hindman  told  me  he  had  a  deed  from 
the  state  leading  back  several  years  for  that  land  under 
Swamp  Act,  I  believe,  and  of  course  in  the  conversation 
I  simply  remarked  to  him  then,  *  Well,  there  is  no  occa- 
sion for  us  to  have  any  trouble  in  connection  with 
this  matter.  We  will  be  friends  and  if  you  consider 
you  have  claim  there,  I  would  ask  you,  as  a  favor,  to 
bring  it  to  an  issue  at  once,  or  as  soon  as  you  can.  *  Mr. 
Hindman  simply  stated  that  he  would  see  his  attorney 
in  relation  to  the  matter  and  would  later  advise  me  as 
to  what  he  would  do.  And  after  we  talked  a  week  or 
ten  days,  he  drove  up  to  the  store  and  called  me  out 
of  my  place  of  business  and  simply  stated,  he  says, 
'Mack,  I  have  decided  to  drop  that  matter,'  and  he 
says,  'You  can  go  ahead.* 

**Q.  Did  he  say  he  had  no  title  to  the  land! 

**A.  No,  sir,  he  didn't  say  that  directly,  he  thought 
that  possibly  he  might  beat  the  case  but  went  on  to 
state  it  would  be  a  long  drawn  out  and  expensive  propo- 
sition and  didn't  feel  justified  in  doing  it." 

On  cross-examination,  in  speaking  of  his  purchase 
from  Mrs.  Schonleber,  he  testified  as  follows : 

*'Q.  Did  she  tell  you  anybody  else  claimed  the  prem- 
isesT 

''A.  No,  she  didn't. 

'*Q.  Did  you  ask  her  about  Hindman  when  she 
offered  to  sell  to  you,  didn't  you  inquire  if  Hindman 
owned  these  premises! 

'*A.  No,  sir. 

''Q.  Yet,  Mr.  Hindman  told  you  six  years  before 
that  he  owned  the  land  f 

*'A.  Yes,  I  knew  he  claimed  the  premises." 

On  cross-examination  the  defendant  Hindman  as  a 
witness  in  his  own  behalf,  testified  thus : 
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* '  Q.  Isn  ^t  it  a  fact  you  came  to  Mr.  McKinney 
since  he  has  been  there  and  told  him  you  were  not 
going  ahead  to  claim  any  title  to  this  landf 

*'A.  No,  sir,  I  didn't. 

*'Q.  You  do  not  remember  of  any  such  conversa- 
tion! 

'*A.  Not  that  effect.  I  told  him  several  times  if  I 
could  hold  that  land  I  was  going  to  do  it. 

^^Q.  You  knew  he  was  going  ahead  and  use  this 
landf 

''A.  I  knew  he  was  plowing  a  ditch  and  put  it  in 
there  I  think  two  years. 

*'Q.  You  didn't  claim  title  during  that  timet 

'*  A.  I  told  him  whenever  I  got  around  to  it  and  could 
find  out  what  I  could  do  in  regard  to  it  I  would  do  so. 

**Q.  You  never  did  anything! 

* '  A.  No,  never  was  able  to  both  financially  and  phy- 
sically. 

''Q.  Did  you  not  know  that  Mr.  McKinney  was  de- 
pending on  what  you  said  and  what  you  were  doing  to 
give  him  exclusive  (title)  of  the  land! 

*'A.  No,  he  told  me  he  was  depending  on  the  road 
company  and  they  was  going  to  defend  that  title  to  the 
finish. ' ' 

3.  McKinney  for  himself  on  the  one  hand  and  Hind- 
man  for  himself  on  the  other  gave  practically  all  the 
evidence  on  the  question  of  estoppel.  On  this  branch 
of  the  case  the  issue  is  whether  the  conduct  of  Hindman 
amounts  to  an  estoppel  and  further  whether  estoppel 
is  suflSciently  proved.  The  two  witnesses  are  strongly 
at  variance  with  each  other  in  their  statements.  Con- 
duct amounting  to  an  estoppel  should  be  clearly 
established  by  a  preponderance  of  the  testimony.  As 
to  that  we  conclude  that  the  plaintiff  has  not  made 
any  stronger  case  than  the  defendants.  The  for- 
mer contends  substantially  that  Charles  J.  Hindman 
waived  his  title  to  the  land  and  permitted  the  plaintiff 
to  go  ahead  with  his  improvement;  while  Hindman 
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maintains  that  owing  to  ill  health  and  insufficient 
finances  he  was  unable  to  take  active  measures  but  that 
he  always  informed  the  plaintiff  of  his  purpose  to  hold 
the  land  if  he  could.  Considering  the  two  witnesses 
of  equal  credibility  the  plaintiff  fails  to  make  out  a 
preponderance  of  the  testimony. 

4.  Again,  the  question  is  about  the  title  to  the  land. 
Out  of  the  plaintiff  ^s  own  mouth  we  learn  that  he  knew 
of  Hindman's  claim  and  had  known  it  for  several 
years ;  that  equipped  with  this  knowledge  and  without 
consulting  Hindman  he  acquired  the  title  of  Mrs. 
Schonleber  and  assumed  her  contract  to  buy  the  land, 
thus  committing  himself  to  the  process  of  acquiring 
title  without  any  inducement  whatever  from  the  de- 
fendants. It  is  clear  that  the  plaintiff  was  not  thus 
far  influenced  to  act  by  anything  that  Hindman  said 
or  did.  By  the  least  inquiry  he  could  have  ascer- 
tained the  extent  of  the  latter 's  claim  and  would  have 
discovered  a  state  of  facts  conferring  upon  the  de- 
fendant the  fee-simple  title  to  the  land.  He  now  re- 
lies upon  what  Hindman  said  to  him  after  he  had 
contracted  to  buy  the  land.  In  other  words,  he  under- 
takes to  divest  the  latter  of  title  to  realty  by  his  verbal 
utterances.  In  Dechenhach  v.  Rima,  45  Or.  500  (77 
Pac.  391,  78  Pac.  666),  Mr.  Justice  Bean  says: 

*  *  Estoppel  m  pais  arises  from  misrepresentation  or 
concealment  of  a  material  fact,  and  rests  on  the  ground 
that  it  would  be  a  fraud  in  a  party  to  assert  what  his 
previous  conduct  has  denied  when  others  have  acted  on 
the  faith  of  that  denial.  Such  an  estoppel  can  rarely 
arise  unless  it  has  reference  to  a  present  or  past  state 
of  things,  or  relates  to  an  intended  abandonment  of  an 
existing  right;  and  it  has  no  application  to  a  mere 
breach  of  a  promise  or  covenant  relating  to  the  fu- 
ture. ' ' 
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The  plaintiflE  is  charged  with  a  knowledge  of  the  law 
that  ordinarily  the  title  to  real  property  cannot  be  ac- 
quired except  by  deed  and  that  a  contract  for  the  sale 
of  land  is  void  unless  the  same  or  some  note  or  memo- 
randum thereof  expressing  the  consideration  be  in 
writing  and  subscribed  by  the  party  to  be  charged.  In 
the  case  last  cited  the  contention  of  the  defendant 
against  an  action  of  forcible  entry  and  detainer  was 
that  he  bought  out  a  previous  tenant  on  the  assurance 
of  the  plaintiff  (landlord)  that  the  latter  would  make 
him  a  lease  of  the  property  for  three  years.  The  opin- 
ion goes  on  to  say: 

'*The  only  contention  is  that  in  making  such  pur- 
chase he  (defendant)  relied  on  the  verbal  promise  of 
the  plaintiff  that,  if  he  would  buy  the  business,  the 
plaintiff  would  thereafter  execute  to  him  a  lease  of  the 
premises  for  more  than  one  year.  This  contract  was 
void  by  the  statute  of  frauds,  and  is  therefore  void  for 
all  purposes.  It  conferred  no  right  upon  the  defendant 
and  created  no  obligation  on  the  part  of  the  plaintiff.  ^ ' 

The  doctrine  of  that  case  is  applicable  to  this.  As 
respects  the  title  to  the  land  which  is  the  only  thing 
here  in  question,  the  plaintiff  appears  to  have  acted  in- 
dependently of  anything  stated  by  Hindman  and  to 
have  embarked  upon  his  enterprise  and  committed 
himself  irrevocably  to  it  before  he  consulted  Hindman 
in  any  particular.  Not  having  been  influenced  as  to 
the  acquisition  of  title  by  any  conduct  on  the  part  of 
the  holder  of  the  title  by  prescription  the  latter  is  not 
estopped  to  assert  the  truth.  All  that  seems  to  have 
been  done  by  the  plaintiff  after  his  conversation  with 
Hindman  was  to  expend  about  $150,  as  he  says, 

''in  connection  with  building  and  equipping  a  ditch 
and  dam  site  on  Squaw  Creek  for  part  of  the  land  it 
covers  and  fencing  and  plowing,  the  cultivation  and 
handling  of  that  land,  crops  and  so  forth,  ^^ 
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How  much  of  this,  if  any,  was  permanent  improve- 
ment does  not  appear.  Neither  is  it  disclosed  that  he 
lost  anything  on  account  of  it.  His  venture  of  irrigat- 
ing and  farming  Hindman's  land  may  have  been  profit- 
able, but  certainly  cannot  amount  to  an  estoppel  as 
against  the  latter.  In  short,  the  plaintiff  has  not  made 
out  by  a  preponderance  of  proof  his  contention  about 
the  statements  upon  which  he  relies.  Further,  what- 
ever they  may  have  been,  they  were  made  after  the 
plaintiff  had  embarked  upon  the  purchase  of  the  land 
to  which  course  the  conduct  of  Hindman  did  not  influ- 
ence him.  The  decree  of  the  Circuit  Court,  therefore, 
must  be  reversed  and  one  here  entered  quieting  the 
title  of  the  property  in  the  defendant  Charles  J.  Hind- 
man.  Bevebsed.    Decbee  Bendebed. 


Argued  October  30,  affirmed  December  11,  1917. 

CAVINESS  V.  CITY  OF  VALE. 

(169  P»c.  95.) 

Mnn'clpal  Corporations  -r-  Sidewalks — Personal  InJnrleB  —  Pieaentlaff 
Claim. 

1.  Provision  of  Vale  City  charter,  requiring  all  claims  for  damages 
to  be  filed  within  six  months  after  accrual^  does  not  require  filing  of 
claim  for  personal  injuries  on  a  sidewalk,  which  claim  the  charter, 
Section  200,  further  prohibited  the  city  from  paying. 

Mnnlclpal  Corporations — Sidewalks — Construction  and  Bepalr. 

2.  Though  there  is  no  municipal  duty  to  build  sidewalks  in  the 
first  instance,  and  the  city  may  leave  its  streets  in  a  state  of  nature, 
yet,  if  it  does  build  walks,  it  must  use  reasonable  diligence  to  keep 
them  in  repair,  and  cannot  shift  the  responsibility  without  giving 
other  adequate  remedy. 

[As  to  extent  of  street  or  highway  which  municipality  is  under 
duty  to  keep  in  repair,  see  Ann.  Cas.  1915B,  279.] 

Mnnlclpal  Corporations  —  Sidewalks  —  Constrnction  and  Bapalr  —  In- 
jnriea  to  Persons. 

3.  Since  Vale  charter.  Section  197,  requiring  abutting  owners  to 
build  sidewalks,  and  Section  200,  absolving  the  city  from  liability 
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for  personal  injuries,  due  to  defective  walks,  do  not  impair  the  remedy 
against  city  officers,  or  the  abutting  owner,  if  negligent,  one  injured 
on  a  defective  sidewalk  eannot  recover  from  the  city. 

From  Malheur :  Dalton  Biggs,  Judge. 

In  Banc.    Statement  by  Mb.  Chiep  Justice  McBridb. 

This  is  an  action  against  the  City  of  Vale  and  A.  W. 
Glenn,  Saxon  Humphrey,  M.  E.  Thayer,  H.  E.  Dun- 
lop,  and  J.  E.  Lawrence,  members  of  the  council  of 
said  city,  and  B.  W.  Mulkey  owner  of  a  lot  adjoining 
the  sidewalk  where  the  alleged  injury  hereafter  de- 
scribed occurred,  to  recover  damages  for  an  injury 
alleged  to  have  happened  by  reason  of  plaintiff  step- 
ping into  a  hole  in  a  defective  sidewalk. 

By  the  provisions  of  the  charter  it  is  made  the  duty 
of  all  owners  of  property  adjoining  any  street  in  the 
city  to  **construct,  reconstruct  and  maintain  in  good 
repair,  the  sidewalks  in  front  of  said  property.'^  If 
any  owner  of  such  lot  fails  to  construct  or  suffers  any 
sidewalk  to  become  out  of  repair,  it  is  made  the  duty 
of  the  city  marshal  to  post  a  notice  upon  the  adjacent 
property,  directing  the  owner  to  immediately  repair 
the  sidewalks,  and  to  file  an  affidavit  with  the  city 
recorder  stating  when  and  where  such  notices  were 
posted ;  thereafter  the  city  recorder  is  required  to  send 
by  mail  a  notice  to  such  owner  to  repair  such  defective 
sidewalk. 

Section  197  of  the  charter  provides  that  if  the  owner 
of  such  lot  shall  refuse  to  make  such  repairs  within  the 
time  designated,  the  city  engineer  shall  make  the  same, 
and  shall  report  monthly  to  the  council  the  cost  of  such 
repairs,  and  a  description  of  the  lot  fronting  upon  the 
sidewalk  upon  which  said  repairs  were  made.  The 
council  was  authorized  to  exercise  the  same  general 
authority  and  supervision  over  sidewalk  construction 
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and  repair,  as  it  had  over  street  improvements;  and 
was  directed  to  approve  the  reports  by  the  city  en- 
gineer of  expenditures  for  that  purpose  if  found  rea- 
sonable, and  at  least  once  a  year  to  collect  the  cost 
of  such  repairs  from  the  owners  of  adjoining  property 
by  assessment  and  sale,  in  the  same  manner  as  assess- 
ments for  street  improvements  were  collected.  It  was 
also  provided  that  advances  from  the  street  and  park 
fund  to  pay  for  such  repairs,  might  be  made  at  the 
discretion  of  the  council,  to  be  reimbursed  by  special 
assessment  when  collected. 

Section  200  of  the  charter  is  as  follows: 

**  Damage  for  Negligence.  It  is  not  only  the  duty 
of  all  owners  of  land  within  the  city  to  construct  side- 
walks and  to  keep  in  repair  all  sidewalks  constructed 
or  existing  in  front  of,  along  or  abutting  upon  their 
respective  lots  or  parts  thereof  and  parcels  of  land, 
but  such  owners  are  hereby  declared  to  be  liable  for 
all  damages  to  whomsoever  resulting,  arising  from 
their  fault  or  negligence  in  failing  to  construct  or  put 
such  sidewalks  in  repair,  and  no  action  shall  be  main- 
tained against  the  City  of  Vale  by  any  person  injured 
through  or  by  means  of  the  lack  of  or  defect  in  any 
sidewalk. '  ^ 

The  complaint  alleged  that  at  all  the  times  mentioned 
in  the  complaint  there  were  sufficient  funds  in  the 
hands  of  the  city  treasurer  and  available,  with  which 
defendants — the  city  and  its  councilmen — ^might  have 
repaired  the  walk,  and  that  by  virtue  of  certain  provi- 
sions of  the  city  charter,  which  are  set  out  in  full  in 
the  complaint,  said  defendants  had  full  power  and  au- 
thority to  raise  and  provide  sufficient  funds  for  the 
repair  of  said  sidewalk  and  put  the  same  in  safe  con- 
dition for  travel;  that  on  the  9th  day  of  December, 
1915,  at  the  time  of  the  injuries  complained  of  and 
for  several  months  prior  thereto,  the  sidewalk  in  front 
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of  and  along  Lot  1  in  Block  20  was  and  has  been  in  a 
defective  and  dangerous  condition,  which  was  particu- 
larly described,  and  that  said  defects  rendered  travel 
over  the  same  extremely  unsafe  and  dangerous — par- 
ticularly after  nightfall,  and  that  such  condition  was 
at  the  date  of  said  injuries  and  for  several  months 
prior  thereto  known  to  each  and  all  of  the  defendants. 
That  on  October  15, 1915,  the  defendants — officers. of 
said  city — caused  the  following  notice  to  be  made  out, 
posted  and  mailed  to  defendant  Mulkey,  the  owner  of 
the  lot  fronting  on  said  defective  sidewalk: 

**  Notice  to  Bepaib  Sidewalk. 
''To  B.  W.  Mulkey: 

*  *  Greetings. 

**You  are  hereby  notified  to  repair  the  sidewalk 
abutting  Lot  No.  1,  Block  20  of  Original  City  of  Vale, 
Malheur  County,  Oregon,  on  the  N.  &  W.  sides  and 
along  B  and  C  Streets,  in  a  good  and  substantial  man- 
ner as  provided  by  ordinance  of  the  said  City.  Said 
repairs  to  be  completed  within  20  days. 

**  Dated  and  posted  on  the  above  described  property, 
in  Vale,  Malheur  County,  Oregon,  this  15th  day  of 
October,  A.  D.  1915. 

^'C.  A.  Powell,  City  Marshal.'' 

That  defendant  Mulkey  received  said  notice  in  time 
to  have  repaired  the  walk;  that  between  October  15, 
1915,  and  December  9,  1915,  the  defendants  carelessly 
and  negligently  permitted  said  sidewalk  to  be  and  re- 
main out  of  repair,  and  in  a  dangerous,  unsafe  and  de- 
fective order  and  condition,  and  carelessly  and  negli- 
gently failed  and  omitted  to  erect  or  cause  to  be 
erected  any  barrier,  warning  or  other  safeguard  at  or 
near  upon  said  sidewalk  so  as  to  protect  the  traveling 
public  from  said  dangerous  and  unsafe  condition  of 
said  sidewalk,  or  to  light  or  otherwise  notify  or  inform 
the  public  of  its  dangerous  and  unsafe  condition ;  that 
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on  December  9,  1915,  while  plaintiff  was  walking  over 
said  walk  she  stepped  into  one  of  the  large  and  dan- 
gerous holes  therein,  whereby  she  was  injured,  etc. 
The  city  charter  required  all  claims  against  the  city 
to  be  filed  within  six  months  after  the  accident  hap- 
pened. The  complaint  contained  no  allegation  that 
this  had  been  done. 

The  defendant  city  filed  a  general  demurrer  to  the 
complaint,  which  was  sustained,  and  the  plaintifiT 
appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  William  H.  Brooke  and  Mr.  John  L.  Rand,  with 
an  oral  argument  by  Mr.  Brooke. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  C.  Eastham. 

For  defendant  B.  W.  Mulkey  there  was  a  brief  over 
the  name  of  Messrs.  McCvlloch  <&  Wood. 

For  defendants  A.  W.  Glenn,  Saxon  Humphrey, 
M.  E.  Thayer,  H.  E.  Dunlop  and  J.  B.  Lawrence,  there 
was  a  brief  over  the  names  of  Mr.  H.  C.  Eastham  and 
Mr.  William  Smith. 

Opinion  by  Mb.  Chief  Justice  McBbidb. 

It  is  contended  that  the  complaint  is  insufficient  as 
against  the  city  for  the  reasons  (1)  that  the  claim  was 
not  presented  within  six  months  after  the  injury,  as 
required  by  the  charter,  and*  (2)  that  by  virtue  of 
Section  200  of  the  city  charter,  the  city  is  exempt  from 
liability.  We  will  consider  these  contentions  in  the 
order  above  named. 

1.  The  first  contention  is  settled  adversely  to  the 
claim  of  respondent  in  Sheridan  v.  City  of  Salem,  14 
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Or.  328  (12  Pac.  925),  wherein  it  was  held  that  a  pro- 
vision of  the  charter  which  provided  that  *'no  claim 
against  the  city  shall  be  paid  until  it  is  audited  and  al- 
lowed by  the  common  council ' '  did  not  apply  to  claims 
arising  ex  delicto.  It  is  true  that  the  language  used  in 
the  Salem  charter  is  probably  not  quite  so  comprehen- 
sive as  the  language  employed  in  the  Vale  charter. 
The  words  *  *  claim  for  damages ' '  used  in  the  Vale  char- 
ter, if  standing  alone  and  without  reference  to  other 
provisions  of  the  charter,  would  seem  to  be  broad 
enough  to  include  claims  arising  ex  delicto.  But  a  fair 
construction  would  seem  to  be  that  which  would  refer 
the  language  to  such  claims  as  the  charter  authorized 
the  city  to  audit  and  pay.  The  object  was  to  give  the 
city  the  option  of  examining  into  the  merits  of  the  claim 
and  paying  it  without  an  action,  if  deemed  proper.  In 
view  of  the  fact  that  Section  200  of  the  charter  ex- 
pressly declares  that  the  city  shall  not  be  liable  for 
claims  of  the  character  herein  described,  it  cannot  be 
held  that  it  was  in  the  legislative  mind  to  require  the 
presentation  to  the  council  of  a  claim  which  it  was 
expressly  prohibited  from  paying.  To  do  so  would 
be  to  require  the  performance  of  a  vain  and  useless 
ceremony.  The  authorities  upon  this  subject  are  con- 
flicting and  will  be  found  collated  in  an  exhaustive 
note  in  Henry  v.  Lincoln,  93  Neb.  331  (140  N.  W.  664, 
as  reported  in  50  L.  E.  A.  (N.  S.)  174),  and  in  Miller 
V.  Mvllan,  17  Idaho,  28  (104  Pac.  660,  19  Ann,  Gas. 
1107). 

The  next  question  presented  involves  the  liability 
of  the  city.  In  the  language  of  Justice  Thayeb  in 
Sheridan  v.  City  of  Salem,  14  Or.  328  (12  Pac.  925) : 
*'It  is  the  same  old  ugly  question  that  has  wearied 
the  patience  of  courts  and  attorneys  for  many  years.  ^  ^ 
Very  early  in  our  judicial  history  in  O'Harra  v.  City 


560  Cavinbss  V*  City  op  Val«.  [86  Or. 

of  Portland,  3  Or.  525,  it  was  held  that  a  provision  in 
a  city  charter  that  the  city  should  not  be  liable  for  an 
injury  occasioned  by  a  defect  in  its  sidewalk,  was  a 
valid  exercise  of  the  municipal  powers.  The  case  does 
not  appear  to  have  been  very  thoroughly  argued  or 
considered.  The  objection  made  was  that  the  charter 
provision  was  violative  of  Article  I,  Section  21,  of 
our  Constitution,  which  provides  that  *'No  law  im- 
pairing the  obligation  of  contracts  shall  ever  be 
passed.  ^  *  The  court  expressed  its  inability  to  see  how 
this  provision  could  possibly  apply  and  overruled  the 
objection  summarily.  No  other  constitutional  phase 
of  the  case  was  argued  or  considered.  The  matter  was 
again  considered  in  Rcmkin  v.  Buckman,  9  Or.  253, 
which  was  not  an  action  against  the  city  but  against 
the  members  of  the  board  of  trustees  of  the  City  of 
East  Portland,  for  damages  caused  by  a  defective  road- 
way. The  charter  provision  involved  in  that  case,  was 
as  follows: 

'  *  The  City  of  East  Portland  is  not  liable  to  any  one 
for  any  loss  or  injury  to  person  or  property  growing 
out  of  any  casualty  or  accident  to  such  person  or  prop- 
erty, on  account  of  the  condition  of  any  street  or  public 
ground  therein,  but  this  section  does  not  exonerate 
any  oflScer  of  the  City  of  East  Portland,  or  any  other 
person,  from  such  liability,  when  such  casualty  or  ac- 
cident is  caused  by  the  willful  neglect  of  a  duty  en- 
joined upon  such  oflScer  or  person  by  the  law,  or  by 
the  gross  negligence  or  willful  conduct  of  such  oflScer 
or  person  in  any  other  respect. '  ^ 

In  that  case  the  court  held  that  the  effect  of  the  char- 
ter provision  in  question  was  to  shift  the  liability  of 
the  city  and  place  it  upon  the  delinquent  oflScers.  As 
the  city  was  not  a  party,  this  part  of  the  opinion  was 
merely  dictum  and  yet  it  has  largely  furnished  the 
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foundation  for  similar  holdings  by  this  court:  Colby 
V.  City  of  Portland,  85  Or.  359  (166  Pac.  537). 

Mattson  v.  Astoria,  39  Or.  577  (65  Pac  1066,  87  Am. 
St.  Rep.  687),  involved  the  consideration  of  a  provision 
of  the  city  charter  of  Astoria,  which  provided  that 
neither  the  city  nor  any  member  of  the  council  should 
be  liable  for  any  injury  arising  for  any  damages  re- 
sulting from  the  defective  condition  of  any  street,  etc. 
The  court  held  this  provision  void  because  repugnant 
to  Article  X,  Section  1  of  the  Constitution,  which  pro- 
vides that  '*  Every  man  shall  have  remedy  by  due 
course  of  law  for  injury  done  him  in  person,  property 
or  reputation.  ^  ^  It  was  there  conceded,  however,  fol- 
lowing O'Harra  v.  City  of  Portland,  3  Or.  525,  that 
where  the  remedy  against  the  city  officers  was  left  in- 
tact,  it  was  competent  to  exempt  the  city  itself  from 
liability. 

In  Mattson  v.  Astoria  the  court  quotes  with  ap- 
proval the  following  language  from  the  opinion  of 
Mr.  Justice  Babl  in  Fitzpatrick  v.  Slocum,  89  N.  Y. 
358: 

* '  There  must  be  a  remedy  in  such  a  case,  where  one 
is  injured,-  without  any  fault  of  his  own,  by  a  defect 
in  one  of  the  streets  or  bridges  of  the  city, — either 
against  the  city  or  some  one  of  its  oflScers. '  ^ 

The  principal  case  is  important  as  thoroughly  estab- 
lishing the  doctrine  that  while  the  city  may  exempt  it- 
self, it  can  only  do  so  when  it  leaves  the  injured  person 
a  remedy  against  someone.  In  Batdorff  v.  Oregon 
City,  53  Or.  402  (100  Pac.  937,  18  Ann.  Gas.  287), 
this  court  announced  another  important  doctrine  re- 
lating to  the  right  of  cities  to  exempt  themselves  from 
liability,  wherein  the  charter  of  Oregon  City  provided : 

*' Oregon  City  is  not  liable  to  anyone  for  any  loss  or 
injury  to   person  or  property  growing  out  of  any 
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casualty  or  accident  happening  to  such  person  or  prop- 
erty on  account  of  the  condition  of  any  street  or  public 
ground  therein ;  but  this  action  does  not  exonerate  any 
oflScer  of  Oregon  City  or  any  other  person  from  such 
liability,  when  such  casualty  or  accident  is  caused  by 
the  willful  neglect  of  any  duty  enjoined  upon  such 
oflScer  or  person  by  law,  or  by  the  gross  negligence  or 
willful  misconduct  of  such  officer  or  person  in  any  other 
respect. '  ^ 

This  court  held  the  provision  was  invalid,  Mr.  Chief 
Justice  MooBE^  saying: 

* '  It  will  be'  remembered  that  section  128  of  the  char- 
ter of  Oregon  City  exempts  that  municipality  from 
all  accountabilty,  and  limits  a  recovery  against  its 
officers  for  injuries  sustained  in  consequence  of  their 
failure  to  keep  the  streets  in  suitable  condition  for 
travel — ^whether  it  be  on  account  of  willful  neglect  of 
duty,  gross  negligence,  or  willful  misconduct.  If  this 
clause  be  upheld  as  a  valid  exercise  of  the  legislative 
will,  it  necessarily  follows  that  a  person  will  be 
remediless  who  sustains  a  pecuniary  loss  in  conse- 
quence of  an  improved  street  being  in  a  defective  con- 
dition which  was  occasioned  by  ordinary  negligence. 
As  councilmen  are  liable  for  injury  caused  by  their 
indifference  in  failing  to  repair  a  street,  so,  a  fortiori, 
they  might,  by  enactment,  be  rendered  accountable 
when  such  neglect  is  the  want  of  that  diligence  which 
even  careless  men  are  accustomed  to  exercise  (4 
Words  &  Phrases,  3168) ;  but,  where  a  recovery  is  re- 
stricted by  the  act  of  incorporation  to  gross  negligence 
and  limited  to  the  officers  of  a  city,  the  charter  prac- 
tically denies  a  remedy  to  any  person  injured,  contra- 
venes Section  10,  Article  I,  Constitution  of  Oregon, 
is  therefore  void,  and  leaves  the  liability  as  it  existed 
at  common  law,  whereby  the  city  is  accountable  for 
such  negligence:  Mattson  v.  Astoria,  39  Or.  577  (65 
Pac.  1066,  87  Am.  St.  Eep.  687)/' 

This  would  seem  to  settle  firmly  the  rule  in  this 
state,  that  before  a  city  can  exempt  itself  from  a  lia- 
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biUty  which  exists  both  at  common  law  and  by  virtue 
of  our  Constitution,  it  must  provide  an  equivalent 
remedy;  one  reasonably  adequate  to  serve  the  purpose 
of  the  one  taken  away.  In  subsequent  cases  it  has 
been  assumed  that  where  a  city  charter  provided  in 
general  terms  that  any  officers  of  the  city  charged  with 
the  duty  of  keeping  a  street  in  repair,  should  be  liable 
for  injuries  arising  from  their  neglect  to  perform 
such  duty,  furnished  an  equivalent  remedy,  and  that 
such  provision  was  sufficient  to  exempt  the  city  from 
responsibility. 

In  Colby  v.  City  of  Portland,  85  Or.  359  (166  Pac. 
537),  it  was  pointed  out  that  such  a  provision  did  not 
furnish  a  remedy  substantially  equivalent  to  the  one 
taken  away,  for  the  reason  that  while  a  city  was  liable 
on  the  principle  of  respondeat  superior  for  the  wrong- 
ful neglect  of  its  officers  to  keep  streets  in  repair,  the 
members  of  the  council  were  not  so  liable;  but  that  if 
they  had  provided  funds  wherewith  to  make  repairs 
and  had  used  ordinary  care  in  selecting  subordinates 
to  examine  into  the  condition  of  the  streets  and  pro- 
vided an  adequate  system  of  reports  from  such  sub- 
ordinates, they  were  not  liable  for  the  negligence  of 
such  subordinates,  and  the  charter  had  not  attempted 
to  make  them  so  liable,  and  in  the  many  divisions  of 
duties  of  city  officers  there  was  such  an  amount  of 
lost  responsibility  that  the  injured  person's  right  of 
recovery  was  finally  whittled  down  to  a  cause  of  action 
against  some  obscure  inspector,  usually  irresponsible. 

In  the  case  last  mentioned  we  intimated  a  doubt  as 
to  the  constitutionality  of  a  charter  provision  which 
took  away  from  a  citizen  a  perfectly  plain  and  effica- 
cious remedy,  and  left  in  its  place  a  partial  and  unsub- 
stantial one ;  and  this  conviction  has  grown  stronger  in 
the  mind  of  the  writer  from  further  consideration  of 
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the  subject  and  examination  of  the  authorities,  as  well 
as  from  a  knowledge  of  the  fact  that  the  rule  an- 
nounced in  O^Harra  v.  Portland,  and  Rankin  v.  Buck- 
man,  and  followed  in  other  cases,  has  not  been  found 
in  practice  to  be  workable  to  the  extent  of  affording 
adequate  redress  to  persons  injured  by  reason  of 
neglect  in  the  repair  of  streets.  In  the  language  of 
WooDABD,  C.  J.,  Rhines  v.  Clark,  51  Pa.  St.  96 : 

^^To  take  away  the  common-law  rights  of  a  citizen 
without  giving  him  a  substantial  and  adequate  redress 
by  statute,  would  be  oppression  and  injustice;  would 
be  violative  of  his  constitutional  immunities.  *  ^ 

2.  This  is  merely  preparatory  to  a  discussion  of  the 
concrete  question  here  presented.  There  is  no  legal 
obligation  resting  upon  a  city  to  build  sidewalks  in 
the  first  instance.  It  may  leave  its  streets  in  a  state 
of  nature  and  not  be  responsible  for  not  having  im- 
proved them,  but  if  it  chooses  to  improve  them  and 
thereby  extends  to  the  public  an  invitation  to  walk 
upon  them,  it  must  use  reasonable  diligence  to  keep 
them  in  repair.  It  cannot  shift  responsibility  having 
once  assumed  it,  without  giving  persons  who  may  be 
injured  by  defective  walks  some  reasonable  adequate 
remedy  for  such  injury. 

3.  In  the  case  at  bar  the  charter  has  not  authorized 
the  city  to  construct  sidewalks ;  that  duty  is  expressly 
imposed  upon  the  abutting  property  owner.  The  coun- 
cil may  direct  him  to  make  the  improvement  and  pre- 
scribe the  plan  upon  which  it  shall  be  made,  but  the 
duty  to  build  the  walk  in  the  first  instance  and  to  keep 
it  in  repair  thereafter,  is  primarily  upon  the  prop- 
erty owner.  It  is  true  that  if  the  property  owner 
fails  to  keep  a  walk  in  repair,  the  law  requires  the  city 
engineer  after  notice  to  the  owner  to  make  such  re- 
pairs at  his  final  expense ;  but  after  all  it  is  the  owner 
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who  is  primarily  the  person  to  make  repairs.  There 
is  justice  under  such  circumstances  in  requiring  the 
owner  to  be  responsible  for  any  damage  which  may 
ensue  by  reason  of  his  neglect.  If  the  city  engineer 
fails  to  give  the  notice  required  or  if  in  default  of  the 
owner  making  repairs,  he  or  the  council  with  knowl- 
edge of  such  default,  allows  the  defective  condition 
to  continue,  there  is  justice  in  requiring  these  delin- 
quent officers  and  the  owner  to  answer  for  such 
delinquency,  instead  of  saddling  it  upon  the  general 
taxpayers.  There  is  respectable  authority  for  the 
proposition  that  the  legislature  may  entirely  absolve  a 
city  from  liability  for  injuries  arising  by  reason  of  de- 
fective streets  or  sidewalks,  and  that  such  legislation 
is  not  in  derogation  of  a  constitutional  provision, 
similar  to  Article  X,  Section  1  of  our  Constitution: 
Goddard  v.  Lincoln,  69  Neb.  594  (96  N.  W.  273). 

But  as  already  shown,  this  court  has  taken  a  differ- 
ent view  and  held  that  in  order  to  exempt  a  municipal 
corporation  an  equivalent  remedy  must  be  provided. 
Here  the  legislative  authority  has  placed  the  primary 
duty  of  constructing  and  repairing  sidewalks  upon  the 
owner  of  abutting  property,  and  has  expressly  de- 
clared such  owner  liable  for  failure  to  perform  that 
duty.  It  has  not  attempted  to  take  away  the  remedy 
that  always  existed  against  the  officers  of  the  city  for 
failure  to  cause  repair  of  defects  coming  to  their 
knowledge,  which  latter  remedy  while  not  always 
perfect  and  complete,  will  be  found  sufficient  in 
many  cases.  The  owner  of  the  abutting  property  is 
prima  facie  solvent,  and  it  is  not  required  that  the 
remedy  afforded  should  go  to  the  extent  of  guarantee- 
ing the  immediate  collection  of  any  judgment  that 
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might  be  obtained,  if  upon  the  whole  it  appears  that  it 
is  plain  and  reasonably  adequate. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Aefibmed. 

Mb.  Justice  Moobe  concurs  in  the  result. 


Submitted  on  briefs  October  23,  affirmed  December  11,  1917. 

BOTHCHILD  BROTHERS  v.  KENNEDY/ 

(169  Pac.  102.) 

8ale»— Action  for  Fiioe— Answer— Constmctloii — Statutes. 

1.  An  averment  in  an  answer  that  plaintiff  supplied  defendant^  as 
trustee  with  the  goods  with  the  understanding  and  with  positive 
agreement  that  goods  were  to  be  paid  for  pro  rata,  and  that  the  de- 
fendant was  not  bound  nor  held  personally,  and  was  only  liable  as 
such  trustee  for  pro  rata  share  of  assets  of  the  business,  when  liberally 

I  construed,  as  provided  by  Section  85,  L.  O.  L.,  was  a  claim  by  defend- 
ant to  be  entirely  exempt,  and  that  plaintiff  was  to  look  to  the  trust 
estate  entirely  for  the  purchase  price. 

Appeal  snd  Error— Weight  of  Eridonce— Questions  for  Jury. 

2.  The  verdict  of  a  jury  forecloses  debate  about  the  weight  of  the 
evidence. 

Assignments  for  Benefit  of  Creditors  —  Purchases  by  Trustee  —  Lla- 
biUty. 

3.  Where  a  business  is  transferred  to  one  in  trust,  with  agreement 
to  purchase  goods  and  to  keep  the  business  going  and  pay  off  cred- 
itors, the  trustee  has  power  to  purchase  goods  and  bind  the  trust 
estate  therefor. 

Principal  and  Agent — Selling  Agent — Conditions  of  Purchase. 

4.  Where  a  trustee  of  a  business  gives  an  order  for  goods  to  an 
agent,  and  it  is  agreed  that  he  will  not  be  bound  personally,  the  prin- 
cipal is  bound  by  such  condition,  although  in  the  absence  of  such 
condition  the  trustee  would  be  personally  liable;  it  being  the  duty 
of  the  agent  to  transmit  the  condiUon  along  with  the  order. 

[As  to  when  beneficiaries  are  bound  by  the  acts  of  trustees  in 
contravention  of  their  trusts,  see  note  in  63  Am.  St.  Bep.  467.] 

gales— Persons  Liable— Evidence. 

5.  Although  an  agent  did  not  have  authority  to  sell  goods  below 
listed  price,  evidence  of  a  conversation  between  the  purchaser,  trustee 

*0n  extent  of  authority  conferred  on  traveling  salesman,  generally, 
see  note  in  18  L.  B.  A.  663.  Bspobtbb. 
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of  a  business,  and  snch  agent  as  to  seller  looldng  only  to  a  pro  rata 
share  of  the  assets  for  the  purchase  price,  was  competent  to  show  that 
the  sale  was  to  the  buyer  as  trustee,  and  not  as  an  individual.  (Mr.  Chief 
Justice  McBridb,  Mr.  Justice  Moobe  and  Mr.  Justice  McCa.mant  dis- 
senting.) 

From  Jackson :  Frank  M.  Calkins,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Harris. 

This  is  an  action  to  recover  money  for  goods,  wares 
and  merchandise  alleged  to  have  been  sold  to  the  de- 
fendant. William  Cams  owned  a  saloon.  He  in- 
curred considerable  indebtedness  *  One  of  the  credi- 
tors attached  the  saloon.  The  attaching  creditor  was 
paid  and  Cams  conveyed  the  saloon  to  W.  M.  Kennedy 
as  trustee,  and  the  latter  agreed  to  conduct  the  busi- 
ness **in  the  usual  way,"  and  out  of  the  proceeds 
derived  from  the  business  to  pay  the  expense  of  op- 
erating the  saloon,  to  pay  the  indebtedness  already  in- 
curred and  to  account  to  Cams  for  any  surplus  that 
might  remain.  The  trust  agreement  provided  that 
Kennedy  ^*  shall  be  entitled  •  •  to  purchase  such  new 
stock  as  may  be  necessary  to  keep  said  business  a 
going  concern."  Eothchild  Brothers  was  a  corpora- 
tion engaged  in  the  wholesale  liquor  business.  Felix 
Cohn  was  a  traveling  salesman  for  Eothchild  Brothers. 
Cohn  had  authority  to  solicit  orders  and  transmit  them 
to  his  principal  and  the  latter  had  the  right  to  deter- 
mine whether  to  accept  the  orders  and  ship  the  goods. 
The  plaintiff  relied  'Ho  a  great  extent"  upon  investi- 
gations made  by  Cohn  concerning  the  credit  of  cus- 
tomers. Cohn  was  empowered  to  collect  moneys  for 
the  corporation.  Kennedy  gave  orders  to  Cohn  for 
liquors  from  time  to  time  and  the  latter  transmitted 
the  orders  to  the  plaintiff  and  it  filled  the  orders  by 
shipping  the  goods  to  Kennedy.  The  plaintiff  re- 
ceived part  payment  for  the  liquors  shipped  by  it  and 
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is  now  prosecuting  this  action  against  Kennedy  as  an 
individual  on  the  theory  that  he  is  personally  liable 
for  the  goods  which  it  is  admitted  were  sold  and  de- 
livered by  the  plaintiff.  The  defense  interposed  by 
Kennedy  is  that  he  bought  the  goods  in  his  capacity  as 
trustee  only  and  upon  an  agreement  exempting  him 
from  personal  liability.  The  defendant  pleads  his  de- 
fense in  the  following  language : 

**That  the  plaintiff  herein  in  common  with  other 
creditors  who  supplied  goods,  liquors,  cigars,  etc.,  to 
keep  and  maintain  said  business  as  such  going  concern, 
fully  understood  that  the  defendant  was  trustee  of  said 
going  concern,  fully  understood  that  the  defendant  was 
trustee  of  said  saloon  business  for  said  Cams  and  said 
creditors  and  supplied  such  goods,  liquors,  etc.,  to  said 
defendant  as  such  trustee  with  the  full  and  complete 
understanding  and  with  the  positive  agreement  to  and 
with  said  defendant  that  the  goods  and  liquors  so  sup- 
plied were  to  be  paid  for  pro  rata,  and  that  the  defend- 
ant was  not  bound  nor  held  personally  and  was  only 
liable  as  such  trustee,  and  only  to  the  extent  of  the  pro 
ratio  share  of  the  proceeds  thereof  to  be  disbursed  and 
paid  by  the  defendant  to  the  plaintiff  pro  ratio,  share 
and  share  alike  as  other  creditors  thereof  as  afore- 
said ;  that  said  sum  of  $321.23  sought  to  be  recovered 
in  said  complaint  is  the  unpaid  balance  as  aforesaid 
and  defendant  does  not  owe  the  same  or  any  part 
thereof. ' ' 

The  verdict  of  the  jury  was  for  the  defendant  and 
the  plaintiff  appealed  from  the  consequent  judgment. 

Affirmed. 

For  appellant  there  was  a  brief  submitted  by  Mr. 
Porter  J.  Neff. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  W.  E.  Phipps  and  Mr^  W.  E,  Crows. 
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Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

At  the  trial  the  court  permitted  the  defendant  to 
testify,  over  the  objection  of  plaintiff,  that  he  had  en- 
tered into  an  agreement  with  the  traveling  salesman, 
Felix  Cohn,  to  the  effect  that  the  defendant  was  not  to 
be  liable  for  the  purchase  price  of  the  goods  sold,  **but 
that  plaintiff  should  accept  in  payment  therefor  its  pro 
rata  share  with  other  creditors  of  the  funds  realized 
by  the  trust  estate  of  which  defendant  was  trustee." 
At  the  close  of  the  testimony  the  plaintiff  moved  for  a 
directed  verdict  '  ^  on  the  ground  that  Cohn  has  no  im- 
plied authority  to  make  such  an  agreement,  and  that  it 
was  not,  therefore,  bound  thereby." 

The  motion  for  a  directed  verdict  was  overruled,  and 
when  charging  the  jury  the  court  gave  the  following 
instruction : 

**The  defendant,  Cohn,  was  authorized  under  the 
evidence  here  to  solicit  orders  and  to  transmit  them  to 
his  house,  and  that  the  house  thereupon  was  to  deter- 
mine whether  or  not  they  should  be  accepted  and  the 
goods  shipped,  and  it  was  his  duty  to  transmit  those 
orders  as  they  were  given  to  him  with  the  condition 
and  limitation,  and  if  there  was  a  condition  that  the 
goods  were  to  be  shipped  to  Kennedy  as  trustee,  and 
that  he  wasn't  to  be  personally  responsible,  but  was  to 
pro  rata  with  the  other  creditors  with  this  plaintiff,  it 
was  the  duty  of  this  agent  to  transmit  that  condition 
with  the  order  to  his  principal,  and  if  he  failed  to  do 
that  his  knowledge  of  the  conditions  would  be  imparted 
to  his  principal,  so  that  is  the  reason  I  have  denied  the 
motion  for  a  directed  verdict." 

The  assignments  of  error  are  predicatecl  upon  the 
admission  of  the  evidence  of  defendant,  the  ruling  on  a 
motion  for  a  directed  verdict  and  the  quoted  instruc- 
tion. 
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1.  It  will  be  necessary  at  the  very  outset  of  the  dis- 
cussion to  construe  the  language  used  by  the  defendant 
in  his  answer,  because  the  argument  is  made  that  the 
only  way  in  which  Kennedy  could  escape  individual  re- 
sponsibility was  by  making  an  express  agreement  that 
the  plaintiff  would  rely  for  payment  solely  upon  the 
trust  estate;  that  a  fair  and  legitimate  construction  of 
the  language  quoted  from  the  answer  means  that  the 
defendant  claims  that  as  trustee  he  was  personally  li- 
able to  the  plaintiff  for  a  pro  rata  share  of  the  trust 
estate;  and  that,  therefore,  since  the  answer  does  not 
allege  that  it  was  expressly  agreed  that  the  plaintiff 
would  rely  solely  upon  the  trust  estate,  the  defendant 
is  personally  liable  for  the  payment  of  the  goods  sold 
by  plaintiff.  This  argument  impliedly  admits  that  the 
judgment  of  the  trial  court  should  be  aflSrmed  if  the 
answer  avers  that  it  was  agreed  that  the  plaintiff 
would  look  solely  to  the  trust  estate  for  payment,  be- 
cause the  whole  point  of  the  argument  is  that  the  an- 
swer contains  no  averment  that  the  plaintiff  would  look 
for  compensation  solely  or  at  all  to  the  trust  estate. 
While  the  evidence  for  the  plaintiff  contradicted  the 
testimony  received  for  the  defendant,  there  was  never- 
theless evidence  to  the  effect  that  it  was  agreed  be- 
tween Cohn  and  Kennedy  that  the  latter  would  not  be 
liable  personally. 

2.  The  verdict  of  the  jury  forecloses  debate  about 
the  weight  of  the  evidence. 

The  Code  prescribes  the  rule  of  construction  which 
governs  us,  for  it  is  said  in  Section  85,  L.  0.  L.,  that  : 

''In  the  construction  of  a  pleading  for  the  purpose 
of  determining  its  effect,  its  allegations  shall  be  lib- 
erally construed,  with  a  view  of  substantial  justice  be- 
tween the  parties.  *' 
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Turning  now  to  the  quoted  portion  of  the  answer 
which  is  to  be  construed  it  will  be  noticed  that  the 
paragraph  opens  by  saying  that  the  plaintiff  and  the 
other  creditors  fully  understood  that  the  defendant 
was  trustee  of  the  saloon  business  for  Cams;  and  it 
then  continues  with  the  averment  that  the  plaintiff  sup- 
plied goods  to  the  defendant 

''as  such  trustee  with  the  full  and  complete  under- 
standing and  with  the  positive  agreement  to  and  with 
said  defendant  that  the  goods  and  liquors  so  supplied 
were  to  be  paid  for  pro  rata,  and  that  the  defendant 
was  not  botmd  nor  held  personally  and  was  only  liable 
as  such  trustee. ' ' 

Here  is  a  plain  and  unambiguous  statement  that  it 
was  agreed  that  defendant  was  not  to  be  held  per- 
sonally at  all,  but  that  he  should  only  be  liable  in  his 
capacity  as  trustee  and  even  in  that  capacity  he  was 
only  to  be  liable  * '  to  the  extent  of  the  pro  ratio  share  of 
the  proceeds"  derived  from  the  Cams  saloon  business. 
At  no  time  during  the  trial  or  on  this  appeal  was  it 
contended  or  even  suggested  by  counsel  that  the  an- 
swer meant  that  it  was  agreed  that  Kennedy  was  only 
to  be  liable  personally  to  the  extent  of  a  pro  rata  por- 
tion of  the  proceeds  of  the  business ;  but,  upon  the  con- 
trary, the  cause  was  tried  in  the  nisi  prius  court  by 
both  counsel  and  judge  on  the  theory  that  the  answer 
alleged  that  it  was  agreed  that  Kennedy  would  be  ex- 
empted from  liability  entirely.  When  arguing  the  mo- 
tion for  a  directed  verdict  counsel  for  plaintiff  ad- 
dressed the  court  thus : 

**The  vital  question  in  this  case  is  whether  or  not 
there  was  an  express  contract  entered  into  at  the  time 
of  the  sale  whereby  Mr.  Kennedy — ^whereby  it  was 
agreed  that  Mr.  Kennedy  should  not  be  liable  for  goods 
he  had  then  and  there  purchased  and  that,  may  it 
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please  your  Honor,  is  the  question  to  which  I  desire  to 
address  myself  in  this  action. ' ' 

In  his  charge,  the  court  repeatedly  told  the  jury  that 
the  defendant's  position  was  that  the  goods  were  or- 
dered with  the  distinct  understanding  that  he  was  not 
to  be  personally  liable,  and  that  the  position  of  the 
plaintiff  was  that  there  was  no  agreement  that  de- 
fendant was  not  to  be  liable.  Furthermore,  the  court 
instructed  the  jury  that  the  burden  was  upon  the  de- 
fendant to  establish  * '  that  he  gave  the  order  to  pay  as 
trustee  and  that  the  distinct  understanding  between  the 
plaintiff  and  himself  that  he  wasn't  to  be  personally 
liable."  Moreover,  no  exception  to  any  part  of  the 
charge  to  the  jury  was  predicated  upon  the  theory  that 
the  defendant  had  alleged  in  his  answer  that  his  per- 
sonal liability  was  limited  to  a  pro  rata  share  of  the 
trust  estate.  The  answer  alleges  that  the  plaintiff  and 
defendant  agreed  that  he  was  not  to  be  liable  person- 
ally at  all,  but  that  he  was  only  to  be  liable  as  trustee 
and  his  liability  as  trustee  was  limited  to  a  pro  rata 
share  of  the  trust  estate.  This  allegation  is  only  one 
way  of  saying  that  the  plaintiff  agreed  to  look  solely  to 
the  trust  estate  for  payment,  and  the  trial  was  con- 
ducted by  all  parties  on  the  assumption  that  such  was 
the  meaning  of  the  answer.  The  defense  interposed 
by  Kennedy  was  sufficiently  pleaded  if  he  alleged  that 
the  goods  were  sold  to  him  upon  an  agreement  exempt- 
ing him  from  personal  liability.  He  did  so  allege  in 
his  answer ;  and  it  was  not  necessary  for  him  to  allege 
more.  When  construed  by  the  rule  fixed  by  Section 
85,  L.  0.  L.,  and  when  viewed  in  the  light  of  precedents 
the  answer  must  be  held  to  mean  that  Kennedy  claimed 
to  be  entirely  exempt  as  an  individual:  Wi/att  v. 
Wyatt,  31  Or.  531,  537  (49  Pac.  855) ;  West  v.  Eley,  39 
Or.  461,  464  (65  Pac.  798) ;  Patterson  v.  Patterson,  40 
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Or.  560,  562  (67  Pac.  664) ;  Walker  v.  Harold,  44  Or. 
205,  207  (74  Pac.  705). 

Having  construed  the  answer  and  ascertained  the 
meaning  of  its  language  it  will  now  be  necessary  to  de- 
termine whether  Kennedy  can  avail  himself  of  the  de- 
fense that  he  ordered  the  goods  upon  an  agreement 
exempting  him  from  personal  responsibility.  The  plain- 
tiff contends  that  even  though  it  be  conceded  that  Cohn 
and  Kennedy  agreed  that  the  latter  should  not  be  liable 
personally,  nevertheless,  the  plaintiff  is  not  bound  by 
such  agreement  because  it  did  not  have  knowledge  of 
the  agreement  when  it  shipped  the  goods  and  Cohn  as 
agent  had  no  authority  to  make  such  an  agreement  for 
the  plaintiff.  The  question  for  decision  is  whether 
Cohn  had  authority  to  receive  orders  for  goods  from 
Kennedy  as  trustee  with  the  understanding  that  the 
latter  should  be  exempted  from  personal  liability. 

It  was  Cohn's  business  to  solicit  orders  and  he  acted 
within  the  scope  of  his  agency  when  he  solicited  and 
obtained  orders  from  customers,  whether  such  custom- 
ers were  individuals  or  otherwise.  He  acted  within 
the  scope  of  his  agency  when  he  solicited  orders  from 
a  corporation  or  from  a  partnership  or  from  a  person 
acting  in  a  representative  capacity  or  from  a  person 
acting  for  himself  individually;  and,  hence,  Cohn  did 
not  exceed  his  authority  if  he  solicited  and  obtained 
orders  from  Kennedy  as  an  individual  or  from  Ken- 
nedy as  a  representative.  Kennedy  defends  by  saying 
that  the  goods  were  purchased  by  him  solely  in  his 
capacity  as  trustee  with  an  agreement  exempting  him 
from  personal  liability. 

3-5.  It  must  be  conceded  that  even  though  Kennedy 
purchased  the  goods  for  the  benefit  of  the  trust  estate 
he  would  be  personally  liable  in  the  absence  of  an 
agreement  exempting  him  from  liability :  39  Cyc.  333. 
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The  main  question  for  decision  cannot  involve  any  in- 
quiry concerning  the  authority  of  Kennedy  to  purchase 
the  goods  sold  by  the  plaintiff,  for  the  trust  agreement 
expressly  conferred  power  upon  him  to  purchase  such 
new  stock  as  was  necessary  to  keep  the  business  a  go- 
ing concern  and  he  therefore  was  empowered  to  pur- 
chase the  goods  and  to  bind  the  trust  estate  by  his 
promise  as  trustee  to  pay  for  the  goods.  Kennedy  ex- 
ercised his  authority  and  by  his  promise  did  bind  the  es- 
state  to  pay  for  the  goods  sold  by  the  plaintiff.  Cohn 
had  a  right  to  deal  with  Kennedy  solely  as  trustee  as 
distinguished  from  Kennedy  personaUy  and  in  dealing 
with  Kennedy  as  trustee  he  had  a  right  to  agree  that  he 
was  not  dealing  with  Kennedy  personally  and  to  stipu- 
late that  the  orders  for  goods  given  to  him  were  given 
to  him  and  received  by  him  as  the  orders  of  Kennedy 
as  trustee  only.  If  Cohn  solicited  orders  from 
Kennedy  as  trustee  only  and  expressly  agreed  that 
Kennedy  should  only  be  liable  as  trustee  and  should  not 
be  liable  in  his  personal  capacity  then  Kennedy  in  his 
character  as  trustee  and  not  Kennedy  personally  was 
the  customer.  If  Kennedy  is  not  liable  personally  then 
the  instant  action  must  fail  because  it  is  prosecuted 
against  him  personally. 

It  is  not  necessary  to  determine  whether  Cohn  could 
bind  his  principal  by  agreeing  to  sell  for  prices  less 
than  those  fixed  by  the  principal;  nor  is  it  necessary 
to  decide  whether  a  traveling  salesman  can  obligate  his 
employer  to  allow  discounts  or  rebates  tc  customers. 
The  defense  is — ^not  that  Kennedy  as  an  individual  is 
only  liable  to  the  extent  of  the  amount  of  the  trust  as- 
sets prorated  among  the  creditors ;  but,  that  he  is  not 
liable  at  all  as  an  individual.  The  alleged  stipulation 
relative  to  prorating  the  assets  is  a  component  part  of 
the  averred  agreement  with  Kennedy  as  trustee.    To 
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decide  that  Cohn  had  authority  to  solicit  an  order  from 
Kennedy  as  trustee  does  not  decide  that  Cohn  could 
bind  his  principal  to  agree  to  prorate;  and,  on  the 
other  hand,  to  decide  that  Cohn  could  not  bind  his  prin- 
cipal to  prorate  does  not  decide  that  Cohn  could  not 
accept  an  order  from  Kennedy  as  trustee.  But  to  de- 
cide that  Cohn  could  solicit  and  receive  orders  of  goods 
from  Kennedy  as  trustee  upon  an  agreement  exempt- 
ing Kennedy  as  an  individual  is  to  decide  that  Ken- 
nedy as  an  individual  is  not  liable ;  and  such  a  decision 
ends  the  instant  action.  The  verdict  of  the  jury  neces- 
sarily involves  the  finding  that  Cohn  received  the  or- 
ders from  Kennedy  acting  in  his  capacity  as  trustee 
only  with  the  agreement  that  Kennedy  should  be  di- 
vested of  his  character  as  an  individual  and  be  ex- 
empted from  personal  liability.  The  defendant  was 
entitled  to  offer  evidence  about  the  stipulation  to  pro- 
rate the  assets  for  the  purpose  of  proving  the  defense 
that  the  orders  for  the  goods  were  given  by  Kennedy 
as  trustee  and  for  the  purpose  of  showing  that  it  was 
agreed  that  Kennedy  did  not  give  the  orders  as  an  in- 
dividual. Evidence  of  the  conversation  about  prorat- 
ing the  assets  of  the  trust  estate  was  competent  to  go 
to  the  jury  for  whatever  it  might  have  been  worth  in 
deciding  the  ultimate  fact  of  whether  or  not  the  goods 
were  ordered  by  Kennedy  acting  solely  as  trustee. 

If  it  be  assumed,  without  deciding,  that  a  sale  to  a 
trustee  as  such  involves  the  risk  of  being  obliged  to 
prorate  with  other  creditors,  on  the  theory  that  if  the 
trust  estate  is  insufficient  to  pay  all  the  debts  the  law 
will  compel  the  creditors  to  prorate,  then  the  stipula- 
tion entered  into  between  Cohn  and  Kennedy  with  ref- 
erence to  prorating  did  not  change  the  rights  of  the 
parties  in  the  least  for  they  only  agreed  to  do  what  the 
law  would  compel  them  to  do  even  though  they  had 
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been  silent  upon  the  subject.  It  argues  nothing  to  say 
that  an  order  from  Kennedy  as  trustee  involves  the 
contingency  of  being  compelled  to  accept  less  than  the 
price  for  which  the  principal  authorized  the  commer- 
cial traveler  to  quote  to  solicited  customers.  Exactly 
the  same  result  might  follow  when  goods  are  sold  to  an 
individual,  a  partnership  or  a  corporation.  In  the  in- 
stant case  Cohn  did  not  quote  an  authorized  price  and 
then  agree  to  make  an  unauthorized  discount  or  to  give 
an  unauthorized  rebate.  All  the  goods  were  quoted  to 
Kennedy  as  trustee  and  he  ordered  them  at  prices 
which  Cohn  was  authorized  to  make  to  him  and  other 
customers.  All  the  sales  were  ordered  at  authorized 
prices  and  the  plaintiff  is  entitled  in  a  proper  action  to 
recover  the  full  amount  of  the  price  charged  for  the 
goods  if  the  assets  of  the  trust  estate  are  sufficient  to 
pay  all  debts.  The  salesman  merely  solicited  a  cus- 
tomer in  the  person  of  Kennedy  clothed  as  a  trustee 
and  divested  entirely  of  his  character  as  an  individual, 
and  when  such  customer  gave  orders  for  goods  to  Cohn 
it  was  the  duty  of  Cohn  to  transmit  to  his  principal  the 
orders  as  given  to  him  by  the  customer  Kennedy  as 
trustee.  Kennedy  as  an  individual  did  not  give  the 
orders  for  the  goods;  he  was  not  the  customer.  The 
judgment  is  affirmed.  Affirmed. 

Mr.  Justice  Bean,  Mr.  Justice  Benson  and  Mr.  Jus- 
tice Burnett  concur. 

Mr.  Justice  Moore  delivered  the  following  dissent- 
ing opinion. 

I  cannot  concur  in  the  conclusion  reached  by  the  ma- 
jority of  the  court  in  this  cause.  A  paragraph  of  the 
answer  hereinbefore  set  forth  contains  a  clause  which 
reads : 
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'  *  That  the  plaintiff  *  *  supplied  such  goods,  liquors, 
etc.,  to  said  defendant  as  such  trustee  with  the  full  and 
complete  understanding  and  with  the  positive  agree- 
ment to  and  with  said  defendant  that  the  goods  and 
liquors  so  supplied  were  to  be  paid  for  pro  rata,  and 
that  the  defendant  was  not  bound  nor  held  personally 
and  was  only  liable  as  stu^h  trustee,  and  only  to  the  ex- 
tent of  the  pro  ratio  share  of  the  proceeds  thereof.*' 

The  words  here  emphasized  are  a  summary  of  the 
language  of  the  preceding  aflSrmative  averments  of 
the  answer  on  this  subject  and  affords  the  latest  ex- 
pression of  the  defendant's  counsel  as  to  their  inter- 
pretation of  the  defense  interposed.  The  allegation 
that  the  defendant  ''was  only  liable  as  such  trustee, '* 
if  unqualified,  would  mean  that  Kennedy  was  person- 
ally liable  for  the  payment  of  the  entire  consideration 
of  the  goods  which  he  purchased  from  the  plain- 
tiff, even  in  his  representative  capacity:  Perry,  Trus- 
tees (6  ed.),  §  437a;  39  Cyc.  333;  Taylor  v.  Davis,  110 
U.  S.  330  (28  L.  Ed.  163,  4  Sup.  Ct.  Rep.  147) ;  Ogden 
City  St.  Ry.  Co.  v.  Wright,  31  Or.  150  (49  Pac.  975) ; 
Connolly  V.  Lyons,  82  Tex.  664  (18  S.  W.  799,  27  Am. 
St.  Rep.  935) ;  Roger  Williams  Nat.  Bank  v.  Groton 
Mfg.  Co.,  16  R.  I.  504  (17  Atl.  170).  The  averment 
that  the  defendant  ''was  only  liable  as  such  trustee '* 
is  limited,  however,  by  the  phrase  "and  only  to  the 
extent  of  the  pro  ratio  share  of  the  proceeds,"  thus 
making  the  concluding  clause  of  that  part  of  the  an- 
swer mean  that  Kennedy  was  not  responsible  for  the 
payment  of  any  sum  beyond  the  pro  rata  share  of  the 
proceeds,  but  to  that  extent  he  was  personally  liable. 

That  the  trust  agreement  expressly  authorized  Ken- 
nedy to  purchase  new  stock  is  unimportant,  for  he  was 
directed  to  continue  the  management  of  the  saloon  and 
that  grant  of  general  power  necessarily  carried  with 
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it  the  right  to  purchase  such  reasonable  amount  of 
liquors,  cigars,  etc.,  as  were  required  for  that  purpose. 
The  statement  in  that  part  of  the  answer  quoted,  that, 
**The  plaintiff  herein  *  •  fully  understood  that  the 
defendant  was  trustee  of  said  such  going  concern,  fully 
understood  that  the  defendant  was  trustee  of  said 
saloon  business  for  said  Cams  and  said  creditors,*' 
is  immaterial  for  if  Kennedy  proclaimed  to  every  per- 
son whom  he  saw  that  he  was  trustee  and  authorized 
to  maintain  the  saloon  as  a  going  concern,  the  an- 
nouncement would  not  relieve  him  from  personal  lia- 
bility upon  any  contract  that  he  might  make  * '  as  trus- 
tee" unless  there  w*s  an  express  agreement  that  he 
should  be  exempted  from  accountability. 

Another  paragraph  of  the  answer,  referring  to  the 
time  between  June  19,  1912,  when  Kennedy  was  ap- 
pointed trustee  and  February  25,  1915,  when  he  was 
discharged,  reads : 

''That  during  said  interim,  this  defendant  as  such 
trustee  purchased  from  this  plaintiff  liquors,  goods, 
wares  and  merchandise  of  the  value  of  $937.77,  and 
paid  out  and  disbursed  said  plaintiff  therefor  the  full 
sum  of  $616.54,  which  was  pro  ratio  the  amount  paid 
and  disbursed  to  other  creditors  of  said  defendant  as 
such  trustee  for  the  goods  so  supplied  to  keep  and 
maintain  said  business  as  such  going  concern.  *' 

Construing  this  paragraph  in  connection  with  the 
one  hereinbefore  quoted,  it  will  be  seen  that  these  aver- 
ments are  to  the  effect  that  pursuant  to  the  terms  of  an 
agreement  made  with  Cohn  for  his  principal,  though 
the  defendant  * '  as  trustee ' '  was  never  personally  liable 
for  more  than  a  pro  rata  share  of  the  value  of  the 
goods  which  he  purchased  from  the  plaintiff  in  order 
to  continue  the  saloon  business,  he  was  not  when  the 
answer  was  filed,  indebted  to  the  corporation  in  any 
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sum  because  he  had  paid  it  the  amount  due  under  the 
tenns  of  the  contract. 

This  action  was  brought  to  recover  the  difference 
between  $937.77,  the  value  of  the  goods  sold  and  de- 
livered, and  $616.54,  the  sum  paid  on  account  thereof. 
In  alluding  to  such  remainder,  a  clause  of  the  answer 
reads : 

*  *  That  the  said  sum  of  $321.23  sought  to  be  recovered 
in  said  complaint  is  the  unpaid  balance  as  aforesaid, 
and  defendant  does  not  owe  the  same  or  any  part 
thereof. '  * 

An  ample  construction  of  these  averments  induces 
the  conclusion,  which  is  to  be  obtained  from  the  final 
expression  of  the  facts  thus  set  forth,  that  while  the 
defendant  was  ''only  liable  as  such  trustee  and  only 
to  the  extent  of  the  pro  ratio  share  of  the  proceeds 
thereof,  ^^  he  was  not  personally  liable  for  any  sum  in 
excess  of  such  ratable  proportion. 

The  most  liberal  interpretation  of  the  allegations  of 
the  answer  that  can  possibly  be  demanded  by  Section 
85,  L.  0.  L.,  will  not  JTistif y  the  deduction  that  defend- 
ant's counsel  pointed  out  a  better  writ,  or  suggested 
that  the  relief  demanded  in  the  complaint  should  be 
denied  because  this  action  was  not  brought  against 
Kennedy  '*as  trustee,*'  or  Cams  as  cestui  que  trust, 
thereby  manifesting  an  intention  to  plead  in  abate- 
ment, as  would  seem  to  be  indicated  from  the  following 
excerpt  taken  from  the  majority  opinion  herein: 

''If  Kennedy  is  not  liable  personally  then  the  instant 
action  must  fail  because  it  is  prosecuted  against  him 
personally. ' ' 

A  text-writer  in  commenting  upon  this  legal  prin- 
ciple observes: 

"In  a  court  of  law  the  trustee  is  the  absolute  owner 
of  the  estate,  and  he  can  exercise  all  the  powers  of 
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ownership;  he  can  sue  and  be  sued,  even  though  the 
cestm  que  trust  is  dead,  and  must  act  in  many  re- 
spects as  the  owner;  and  so  he  must  be  treated  by 
others  as  the  sole  proprietor;  but  in  equity  the  cestui 
que  trust  is  the  owner,  and  the  question  in  equity  is, 
how  far  the  trustee  can  act  without  exceeding  his 
powers,  and  rendering  himself  responsible  to  the  cestui 
qu^e  trusV^:  Perry,  Trustees  (6  ed.),§475. 

Kennedy  was  a  trustee  of  an  express  trust :  Section 
29,  L.  0.  L.  As  such  he  held  the  legal  title  to  the  prop- 
erty that  had  been  assigned  to  him,  and  for  any  in- 
fringement of  his  right  of  possession  or  of  property 
he  could  have  maintained  an  action  at  law  in  his  own 
name.  Thus  in  Trustees  M.  E.  Church  v.  Adams,  4 
Or.  76,  89,  Mr.  Justice  Thayer  in  speaking  of  a  person 
so  appointed,  remarks: 

**  Adams  has  the  legal  title,  and  a  full  and  complete 
remedy  may  be  had  without  bringing  any  of  the  other 
parties  who  have  participated  in  the  transaction  re- 
ferred to  before  the  court":  See  also  United  States  v. 
McCann,  40  Or.  13,  17  (66  Pac.  274) ;  Wright  v.  Con- 
servative Investment  Co.,  49  Or.  177,  179  (89  Pac. 
387) ;  Kollock  v.  Bennett,  53  Or.  395,  401  (100  Pac. 
940,  133  Am.  St.  Rep.  840). 

The  converse  of  this  rule  is  true  and  a  trustee  of  an 
express  trust,  like  an  administrator  or  executor,  can 
be  sued  individually  on  contracts  made  by  him  on  a 
new  and  independent  consideration:  2  Bates,  Plead. 
Prac.  Parties  &  Forms,  1597 ;  30  Cyc.  92.  As  the  con- 
tract of  sale  herein  was  made  with  Kennedy  after  he 
was  appointed  trustee,  an  action  at  law  could  have 
been  maintained  against  him  individually:  Taylor  v. 
Davis,  110  U.  S.  330  (28  L.  Ed.  163,  4  Sup.  Ct.  Rep. 

147). 
The  defense  herein  is  not  based  upon  the  postulate 

that  this  action  should  be  defeated  because  it  was  not 
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brought  against  Kennedy  in  his  representative  capa- 
city. If  an  administrator,  an  executor,  a  guardian  or 
a  trustee,  who  is  not  otherwise  exempted  by  statute 
(Section  575,  L.  0.  L.),  negotiates  for  the  purchase  of 
goods  with  a  traveling  salesman  who  knows  that  such 
person  is  acting  in  a  representative  capacity,  and  the 
merchandise  so  requested  is  sold  and  delivered,  the 
transfer  of  the  title  to  the  goods,  in  the  absence  of  any 
agreement  to  the  contrary,  creates  a  personal  liability 
upon  the  part  of  the  person  giving  the  order  to  pay 
the  full  consideration  for  the  merchandise :  Roger  Will- 
iams Nat.  Bank  v.  Groton  Mfg.  Co.,  16  R.  I.  504  (17 
Atl.  170). 

It  has  been  held  that  if  a  trustee  would  escape  per- 
sonal liability  upon  contracts  made  by  him  in  his 
representative  capacity,  he  must  expressly  agree  with 
the  other  party  that  the  latter  will  rely  solely  upon 
the  trust  estate  for  the  consideration  of  the  obligation 
thus  incurred:  Taylor  v.  Davis,  110  U.  S.  330  (28 
L.  Ed.  163,  4  Sup.  Ct.  Rep.  147).  It  must  be  con- 
ceded that  a  solvent  merchant  who  possessed  adequate 
mentality  could  by  express  agreement  donate  his 
goods  to  a  person  individually  or  while  acting  in  a 
representative  capacity,  so  that  a  delivery  of  the  mer- 
chandise would  transfer  the  legal  title  and  preclude 
the  possibility  of  a  recovery  of  any  part  of  the  con- 
sideration therefor.  When  a  commercial  traveler  soli- 
cits an  order  for  the  sale  of  goods  to  a  trustee,  an 
agreement  that  the  sale  is  made  to  him  individually  is 
not  distinguishable,  in  legal  effect,  from  a  contract  to 
sell  to  him  in  his  representative  capacity,  for  in  each 
character  the  purchaser  is  personally  liable,  in  the 
absence  of  a  stipulation  to  the  contrary. 

The  gist  of  the  affirmative  defense  herein  is  not  that 
the  liquors,  etc.,  were  sold  and  delivered  to  Kennedy 
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**as  trustee*'  but  that  the  plaintiflF,  by  Cohn  as  agent, 
agreed  to  accept  from  the  defendant  in  full  satisfac- 
tion of  the  value  of  the  goods  delivered  the  pro  rata 
share  thereof,  and  that  such  part  had  been  fully  paid. 
From  these  averments,  when  substantiated,  the  con- 
clusion is  logically  deduced  that  no  other  or  further 
sum  of  money  can  possibly  be  recovered  in  this  or  any 
other  action  or  suit.  The  defense,  therefore,  was  not 
a  plea  in  abatement  but  in  bar  and  went  to  the  merits 
of  the  entire  cause  of  action:  Perry,  Trusts  (6  ed.), 
§  873 ;  39  Cyc.  451.  This  being  so,  the  availability  of 
the  defense  must  necessarily  rest  upon  and  be  deter- 
mined by  the  validity  of  the  alleged  express  agreement 
asserted  to  have  been  made  by  Cohn  on  behalf  of  the 
plaintiff. 

The  part  of  the  instruction  hereinbefore  quoted, 
which  made  it  incumbent  upon  Cohn,  as  a  commercial 
traveler,  when  receiving  a  request  from  Kennedy  to 
purchase  any  of  the  plaintiff's  goods,  to  forward  such 
order  to  his  principal  is  supported  by  reason  and  au- 
thority :  2  C.  J.  593.  Thus  in  L.  A.  Becker  Co.  v. 
Clardy,  96  Miss.  301  (51  South.  211,  Ann.  Cas.  1912B, 
355),  it  was  ruled  that  by  virtue  of  his  employment  a 
traveling  salesman  was  authorized  only  to  solicit 
orders  and  transmit  them  to  his  principal,  and  that  he 
could  not  make  an  absolute  contract  of  sale  unless  he 
had  had  express  authority  to  do  so,  or  was  held  out  as 
possessing  such  power. 

I  cannot,  however,  assent  to  that  part  of  the  court's 
charge  which  states  in  effect  that  if  Cohn  failed  to 
transmit  to  the  corporation  the  order  which  he  received, 
with  its  restrictions  and  limitations,  *  *  his  knowledge  of 
the  conditions  would  be  imparted  to  his  principal." 
If  such  a  doctrine  were  to  prevail,  the  precept  would 
permit  a  commercial  traveler,  in  the  absence  of  testi- 
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mony  tending  to  establish  his  real  or  apparent  au- 
thority, to  conclude  any  kind  of  a  bargain  that  would 
be  advantageous  to  him  and  thereby  bind  his  principal 
in  violation  of  the  rule  prohibiting  him  from  doing  so : 
Johns  V.  J  ay  cox,  67  Wash.  403  (121  Pac,  854,  Ann. 
Cas.  1913D,  471,  39  L.  E.  A.  (N.  S.)  1151). 

In  DigU  v.  Chapman,  44  Or.  265,  278  (75  Pac.  585, 
65  L.E.  A.  793),  it  is  said: 

**The  general  rule  is  that  knowledge  of  an  agent, 
acquired  while  acting  within  the  scope  of  his  authority, 
relating  to  matters  intrusted  to  him  and  over  which 
his  authority  extends,  is  constructive  notice  to  his  prin- 
cipal. •  •  There  are  several  well-recognized  excep- 
tions, however,  to  this  general  rule.  *  *  If  an  agent 
conspire  with  a  third  party  to  defraud  his  principal, 
or  if  on  his  own  behalf  he  intends  to  do  so,  the  knowl- 
edge which  he  may  obtain,  and  which  it  was  his  duty 
to  disclose  to  his  principal,  will  not  be  imputed  to  the 
latter.  *  *  So,  too,  if  an  agent  has  an  interest  to  sub- 
serve that  is  adverse  to  his  principal,  any  knowledge 
that  he  may  have  acquired  from  a  third  party  during 
the  time  of  and  relating  to  the  matter  of  the  agency 
will  not  be  imputed  to  his  principal.  *  * 

The  practice  is  so  general  that  judicial  notice  might 
almost  be  taken  that  the  compensation  of  a  commercial 
traveler  depends  very  much  upon  the  amount  of  sales 
of  goods  which  he  negotiates.  His  personal  interests 
would  therefore  prompt  him  to  magnify,  as  much  as 
possible,  the  volume  of  orders  which  he  secured. 
While  Cohn  might  have  had  reason  to  believe  that 
full  compensation  would  be  made  for  the  goods  which 
Kennedy  ordered,  and  for  that  reason  never  notified  the 
plaintiff  of  the  agreement,  which  the  jury  found  he 
made,  to  accept  a  pro  rata  share  of  the  value  of  the 
merchandise,  but  however  this  may  be  the  agent  evi- 
dently had  an  interest  to  subserve  that  was  adverse  to 
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his  principal,  and  this  being  so  his  knowledge  should 
not  be  imputed  to  the  plaintiff. 

Ill  Walsh  V.  Hartford  Fire  Ins.  Co.,  73  N.  Y.  5,  10, 
Mr.  Justice  Andrews  in  discussing  this  subject,  ob- 
serves : 

**The  authority  of  an  agent  is  not  only  that  con- 
ferred upon  him  by  his  commission,  but  also,  as  to 
third  persons,  that  which  he  is  held  out  as  possessing. 
The  principal  is  often  bound  by  the  act  of  his  agent  in 
excess  or  abuse  of  his  actual  authority,  but  this  is  only 
true  between  the  principal  and  third  persons,  who  be- 
lieving and  having  a  right  to  believe  that  the  agent 
was  acting  within  and  not  exceeding  his  authority, 
would  sustain  loss  if  the  act  was  not  considered  that  of 
the  principal.*' 

The  legal  proposition  thus  announced  has  been  sanc- 
tioned in  the  cases  of  Connell  v.  McLoughlin,  28  Or. 
230,  234  (42  Pac.  218) ;  Harrishurg  Lmbr.  Co.  v.  Wash- 
burn, 29  Or.  150  (44  Pac.  390) ;  Baker  v.  Seaweard,  63 
Or.  350  (127  Pac.  961) ;  Portland  v.  American  Surety 
Co.,  79  Or.  38  (153  Pac.  786, 154  Pac.  121) ;  Nicholas  v. 
Title  £  Trust  Co.,  79  Or.  226  (154  Pac.  391,  Ann.  Gas. 
1917A,  1149). 

In  the  case  at  bar  no  evidence  of  Cohn  *s  former  deal- 
ings having  been  offered  as  tending  to  show  the  plain- 
tiff had  held  him  out  as  possessing  sufficient  authority 
to  make  such  an  agreement  as  is  alleged  in  the  answer 
herein,  the  defendant  could  not  have  been  justified  in 
believing  the  agent  was  empowered  to  accept  a  pro 
rata  compensation  for  the  goods  ordered.  A  party 
undertaking  to  hold  a  principal  liable  for  the  disputed 
acts  of  an  agent,  must  offer  proof  tending  to  establish 
either  that  requisite  authority  had  been  conferred,  or 
conduct  on  the  part  of  the  principal  constituting  an 
estoppel,  or  his  ratification  of  the  unauthorized  agree- 
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ment:  Rumble  v.  Cummings,  52  Or.  203  (95  Pac.  1111). 
There  can  be  no  ratification  of  the  unwarranted  act 

of  an  agent  unless  the  principal  had  knowledge  of  the 
material  facts  relating  to  the  transaction  and  ap- 
proved them:  2  C.  J.  476;  Mechem,  Agency  (2  ed.), 
§  393;  Sorenson  v.  Smith,  65  Or.  78,  86  (129  Pac.  757, 
131  Pac.  1022,  Ann.  Gas.  1915A,  1127,  51  L.  R.  A. 
(N.  S.)  612) ;  Toomey  v.  Casey,  72  Or.  290,  295  (142 
Pac.  621) ;  Cranston  v.  West  Coast  Life  Ins.  Co.,  72 
Or.  116  (142  Pac.  762);  United  States  Nat.  Bank  v. 
Herron,  73  Or.  391  (144  Pac.  661,  L.  E.  A.  1916C,  125) ; 
Grice  v.  Oregon-Wash.  R.  &  N.  Co.,  78  Or.  17  (150  Pac. 
862, 152  Pac.  509) ;  Russell  v.  Erie  R.  Co.,  70  N.  J.  Law, 
808  (59  Atl.  150,  1  Ann.  Gas.  672,  67  L.  R.  A.  433) ; 
Lemcke  v.  A.  L.  Funk  d  Co.,  78  Wash.  460  (139  Pac. 
234,  Ann.  Gas.  1915D,  23).  No  evidence  was  offered 
tending  to  show  the  plaintiff  had  any  knowledge  that 
its  agent  had  agreed  to  accept  a  pro  rata  compensation 
for  the  goods  ordered  by  the  defendant.  There  was, 
therefore,  a  failure  on  the  part  of  the  defendant  to 
prove  any  authority  conferred  by  the  plaintiff  upon 
Gohn  to  make  such  a  contract  as  is  alleged  in  the  an- 
swer, a  neglect  to  show  that  in  other  instances  the 
plaintiff  had  held  out  the  agent  as  having  such  author- 
ity so  as  to  create  an  estoppel,  and  a  want  of  proof 
of  plaintiff 's  knowledge  of  material  facts  so  as  to  con- 
stitute a  ratification. 

The  authorities  cited  by  defendant's  counsel  do  not 
in  our  opinion  controvert  the  legal  principle  here  as- 
serted. Thus  in  31  Cyc.  1331,  et  seq.,  reference  is 
made  to  the  apparent  scope  of  an  agent's  authority, 
which  manifest  grant  of  power  is  evidenced  by  the 
principal  holding  out  the  agent  as  possessing  such 
right,  or  knowingly  allowing  him  to  assert  that  he  has 
the  requisite  authority.    Among  the  case^  cite4  a^ 
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sustaining  the  text  is  that  of  Gardner  v.  Wiley,  46  Or. 
96  (79  Pac.  341).  The  latter  method  of  creating  an 
estoppel  by  an  inference  of  authority  is  illustrated  by 
the  decision  in  Roane  v.  Union  Pac.  Life  Ins.  Co.,  67 
Or.  264  (135  Pac.  892),  where  a  promissory  note  pur- 
porting to  have  been  given  by  an  insurance  company 
in  settlement  of  a  claim  against  it  by  an  agent  who 
represented  he  had  authority  to  execute  the  negotiable 
instrument,  and  there  being  no  evidence  that  the  claim- 
ant had  any  knowledge  of  a  limitation  of  the  agent's 
authority,  it  was  held  that  the  question  of  such 
authority  was  properly  submitted  to  the  jury  under 
proper  instruction  in  respect  to  the  grant  of  power. 
Another  case  cited  by  defendant's  counsel  is  that  of 
Golding  v.  Merchant,  43  Ala.  705,  where  it  was  ruled 
that  if  a  principal,  by  his  declarations  or  conduct, 
authorized  the  opinion  that  he  had  given  more  ex- 
tensive powers  to  the  agent  than  were  in  fact  conferred 
he  should  not  be  permitted  to  avail  himself  of  the  im- 
position. At  page  719  of  the  opinion  in  that  case  it  is 
said: 

'*The  agency  as  claimed  by  the  plaintiflF  was  contro- 
verted, and  there  was  evidence  tending  to  establish  it. 
The  sufficiency  of  the  evidence  was  a  question  for  the 
jury  under  appropriate  instructions  from  the  court.'' 

In  that  case  testimony  was  received  tending  to  show 
an  estoppel  on  the  part  of  the  principal.  In  Liddell  v. 
SaJUifie,  55  Ark.  627  (17  S.  W.  705),  it  was  decided  that 
a  general  agent  with  power  to  buy  might  bind  his  prin- 
cipal by  purchases  within  the  scope  of  his  authority, 
though  in  violation  of  specific  instructions  of  which  the 
seller  had  no  notice.  In  that  case  the  evidence  was 
sufficient  to  be  submitted  to  the  jury  on  the  question  of 
the  agent's  authority,  though  transgressing  particular 
directions  of  which  the  seller  had  no  notice. 
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Of  similar  purport  is  the  case  of  Swinnerton  v. 
Argonaut  L.  <&  D.  Co.,  112  Gal.  375  (44  Pac.  719).  In 
Bcbbcock  V.  Deford  &  Co.,  14  Kan.  408,  it  was  ruled  that 
where  an  agent,  the  actual  extent  of  whose  authority 
was  unknown,  made  a  sale  of  his  principal's  goods 
npon  certain  conditions  within  the  ordinary  scope  of 
the  agent's  authority,  the  principal  could  not  there- 
after affirm  the  sale  and  reject  the  condition  without 
the  consent  of  the  purchaser,  even  though  such  condi- 
tions might  be  outside  the  actual  authority  of  the 
agent  At  page  411  of  the  opinion  in  that  case  it  is 
said : 

**If  the  plaintiflF  accepted  the  contract  of  his  agent, 
he  must  accept  it  as  a  whole,  and  cannot  accept  that 
which  suits  him  and  reject  the  balance.  The  principal 
is  bound  by  the  representations  of  his  agent,  bound  by 
the  contracts  he  makes  within  the  apparent  scope  of 
his  authority.'' 

If  the  testimony  in  that  case  had  disclosed  that  the 
principal,  with  a  knowledge  of  all  the  material  facts, 
accepted  a  part  of  the  contract  undertaken  to  have 
been  made  by  his  agent,  such  approval  would  have 
amounted  to  a  ratification  of  the  entire  agreement,  and 
the  conclusion  thus  reached  would  have  been  consonant 
with  the  current  of  authority.  The  evidence  on  that 
subject  as  set  forth  in  the  opinion  is  meager.  If  it 
was  intended  by  the  use  of  the  language  employed  to 
announce  the  doctrine  that  a  ratification  resulted  with- 
out a  knowledge  of  all  the  material  facts,  I  cannot  as- 
sent to  the  doctrine  so  asserted. 

The  remaining  case  cited  by  defendant's  counsel  is 
that  of  Banks  Bros.  v.  Everest,  35  Kan.  687  (12  Pac. 
141),  where  it  was  declared  that  a  principal  was  bound 
by  the  acts  of  his  agent  within  the  scope  of  his  author- 
ity, and  that  the  principal  was  also  responsible  for 
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the  unauthorized  acts  of  the  agent  where  from  the  evi- 
dence received  it  appeared  that  the  conduct  of  the 
principal  justified  a  party  dealing  with. the  agent,  in 
believing  he  was  acting  within  and  not  in  excess  of  the 
authority  conferred  upon  him.  The  legal  principle 
thus  announced  is  compatible  with  all  the  decisions  on 
that  subject. 

The  testimony  received  at  the  trial  shows  that  the 
defendant,  though  trustee  for  Cams,  was  also  engaged 
with  a  partner  in  conducting  for  the  firm  a  saloon  at 
Medford,  Oregon,  and  that  Kennedy's  financial  stand- 
ing was  such  that  he  could,  upon  his  own  account,  have 
secured  from  wholesale  liquor  dealers  goods  to  the 
value  of  most  any  reasonable  amount,  and  that  the 
plaintiff  had,  prior  to  such  assignment,  sold  and  de- 
livered goods  to  that  firm.  While  Cohn  may  have  been 
authorized  in  other  instances  to  solicit  in  behalf  of 
his  principal,  liquors,  etc.,  he  must  necessarily  have 
been  empowered  to  negotiate  sales  of  like  goods  to 
such  customers  as  Kennedy.  The  implied  authority  of 
a  traveling  salesman  is  to  take  orders  for  the  sale  of 
his  principal's  goods,  payable  in  cash  on  delivery  or 
within  a  reasonable  time.  To  hold  a  principal  liable 
upon  a  contract  alleged  to  have  been  made  by  his 
traveling  salesman,  whereby  only  a  portion  of  the  pur- 
chase price  of  goods  might  possibly  be  paid,  in  full 
satisfaction  thereof,  in  the  absence  of  any  proof  on 
the  part  of  the  purchaser  that  the  agent  possessed  real 
or  apparent  authority  to  conclude  an  agreement  to  that 
effect,  is  to  render  a  recovery  by  a  wholesale  house  of 
its  demand  dependent  upon  the  oral  testimony  of  the 
purchasers  of  their  goods  after  they  are  delivered. 

Eules  of  the  common  law  ought  so  to  be  formulated 
and  applied  by  courts  as  generally  to  dispense  sub- 
stantial justice  to  all  parties.    However  honest  a  com- 
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mercial  traveler  may  be  in  soliciting  orders  for  the 
sale  of  his  principal's  goods  at  schedule  prices,  even 
to  a  purchaser  who  is  financially  responsible,  the  actual 
contract  to  that  effect  which  has  been  concluded,  can 
be  set  aside  and  a  simulated  agreement  substituted 
upon  the  oral  testimony  of  purchasers  after  receiving 
the  goods,  without  offering  any  testimony  tending  to 
show  any  real  or  apparent  authority  to  consunamate 
the  counterfeit  bargain,  if  the  rule  announced  by  the 
trial  court  is  to  be  applied.  Such  practice  will  serve 
to  eliminate  commercial  travelers,  or  to  require  that 
customers  solicited  by  them  subscribe  their  names  to 
a  written  order  for  goods,  which  memorandum  when 
accepted  by  wholesale  houses  contains  all  the  require- 
ments of  a  valid  agreement,  thereby  excluding  oral 
testimony  tending  to  vary,  a,lter  or  contradict  the 
terms  of  the  writing. 

While  the  principal  is  held  liable  for  the  contracts 
made  by  his  agent  if  he  acts  within  his  real  or  ap- 
parent authority,  evidence  thereof  should  be  given 
when  the  power  of  a  commercial  traveler  is  contro- 
verted, before  the  principal  is  rendered  liable.  This 
is  as  far  as  the  rule  ought,  in  reason,  to  be  extended, 
and  to  hold  that  the  principal  is  liable  when  the  agent 
did  not  communicate  to  him  an  offer  made  by  a  contem- 
plated purchaser,  though  it  was  to  the  interest  of  the 
commercial  traveler  to  withhold  such  information,  is 
to  carry  the  doctrine  to  the  very  limit  of  unreasonable- 
ness. 

In  my  opinion  errors  were  committed  in  refusing  to 
direct  a  verdict  for  the  plaintiff,  and  in  charging  the 
jury  as  stated.  For  these  reasons  the  judgment  should 
be  reversed. 

Mb.  Chief  Justice  McBride  and  Mb.  Justice  Mo- 
Oamant  concur  in  the  above  dissenting  opinion. 
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Motion  to  dismiss  appeal  denied  October  16,  1917. 
Argued  on  the  merits  October  3,  reversed  December  11,  1917* 

Ex  Parte  TURNER. 
TURNER  V.  HENDRYX.* 

(167  Pac.  1019;  169  Pac.  109.) 

Habeas  Oorpiu — ^Dismissal — ^Pendency  of  Proceedings. 

1.  An  appeal  from  a  judgment  denying  a  petition  for  habeas  eorpvs 
to  obtain  the  custody  of  an  infant  will  not  be  dismissed  because  re- 
spondents, by  a  decree  of  the  County  Court,  entered  on  the  same  day 
as  the  judgment,  were  awarded  custody  of  the  child  under  a  petition 
for  adoption;  a  writ  of  review  in  the  adoption  proceedings  having 
been  issued  and  being  pending  in  the  Circuit  Court. 

ON  THE  MERITS. 

Habeas  Oorpns— Appeal — Scope. 

2.  Habeas  corpus  to  determine  right  to  custody  of  infant  is  equita- 
ble in  nature,  and  the  review  on  appeal  is  de  novo,  despite  Section  669, 
L.  O.  It.f  providing  for  appeal  in  liaheM  carpus  "in  like  manner  and 
with  like  effect  as  in  an  action";  no  impairment  of  the  writ  being 
within  the  legislative  power,  and  the  equitable  nature,  as  to  infants, 
having  existed  at  common  law. 

[As  to  matters  to  be  considered  in  determining  the  custody  of 
child  on  habeas  corpus,  see  note  in  Ann.  Oas.  1914A,  740.] 

Habeas  Corpus— ^Unstody  of  Infant— Bights. 

3.  Evidence  that  father,  on  death  of  child's  mother,  and  after 
statement  of  her  sister,  "Give  the  child  to  me  and  I  will  raise  it," 
said,  "You  shall  have  it,"  does  not  justify  the  court,  in  hahects  corpus 
on  petition  of  the  father,  in  ignoring  his  natural  rights. 

Habeas  Corpus — Custody  of  Infant — ^Bights. 

4.  Where  the  father,  on  death  of  child's  mother,  and  after  state- 
ment of  her  sister,  "Give  the  child  to  me  and  I  will  raise  it,"  said, 
"You  shall  have  it,"  he  could  revoke  such  agreement. 

Words  and  Phrases — ^"In  Like  ICanner" — "Like." 

5.  When  the  statute  says  that  an  appeal  in  a  proceeding  by  habeas 
corpus  shall  be  "in  like  manner  *  *  as  in  an  action,"  it  means  that 
the  mode  of  appealing  is  the  same  as  the  mode  of  appealing  in  an  ac- 
tion at  law  (per  Mr.  Justice  Harris,  specially  concurring,  citing  Words 
and  Phrases,  "Like";  "Like  Manner"). 

From  Multnomah :  Calvin  U.  Gantenbein,  Judge. 
On  motion  to  dismiss  appeal.    Motion  denied. 


'Authorities  discussing  the  question  of  habeas  corpus  decree  as  to 
custody  of  infant  as  res  judicata,  see  notes  in  67  L.  S.  A.  783;  49 
L.  B.  A.  (N.  B.)  83.  Bxpobteb. 
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Mr.  John  C  McCue,  for  the  motion. 

Messrs.  Hurlhurt  <&  Layton,  contra. 

Department  1.  Mb.  Justice  Bensok  delivered  the 
opinion  of  the  court. 

1.  Respondents  move  to  dismiss  the  appeal  for  the 
reason  that  the  Multnomah  County  Court  has  disposed 
of  the  matter  by  a  decree  awarding  the  child  in  ques- 
tion to  them  under  a  petition  for  the  adoption  of  the 
boy.  An  investigation  discloses  that  this  proceeding 
was  begun  in  the  Circuit  Court  on  March  13, 1917,  and 
that  before  answering  herein  defendants  filed  a  petition 
in  the  County  Court  asking  for  the  adoption  of  the 
child  upon  the  ground  that  the  father  had  abandoned 
it.  The  decrees  were  both  made  and  entered  on 
March  23d.  Since  the  appeal  was  perfected  in  this 
case  a  writ  of  review  has  been  issued  and  is  now  pend- 
ing in  the  Circuit  Court  in  the  adoption  proceedings. 
This  state  of  facts  is  not  grounds  for  the  dismissal  of 
an  appeal:  4  C.  J.  586.  The  motion  is  therefore  de- 
nied. .  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bubnett 
and  Mb.  Justice  Habbis  concur. 


Beversed  December  11,  1917* 

On  the  Mebits. 

(169  Pac.  109.) 

In  Banc.    Statement  by  Mb.  Justice  Benson. 

This  is  a  proceeding  by  habeas  corpus  wherein  the 
father  of  the  infant  child,  Charles  R.  Turner,  seeks 
to  regain  the  custody  of  the  boy  from  the  defendants. 
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The  trial  court  dismissed  the  writ  and  awarded  the 
permanent  custody  to  the  defendants.  The  petitioner 
appeals.  Reversed.    Decree  Rendered. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Hurlburt  (&  Layton,  with  an  oral  argument 
by  Mr.  TV.  B.  Layton. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  J  aim  C.  McCue. 

Mr.  Justice  Benson  delivered  the  opinion  of  the 
court. 

It  is  urged  by  respondents  that  haheas  corpiis  is  a 
proceeding  at  law  rather  than  in  equity  and  that  since 
there  is  no  bill  of  exceptions  this  court  can  only  con- 
sider the  question  as  to  whether  or  not  the  findings  of 
fact  support  the  judgment.  This  theory  is  based  upon 
the  language  of  Section  669^  L.  0.  L.^  which  reads  as 
follows : 

**Any  party  to  a  proceeding  by  haheas  corpus,  in- 
cluding the  state  when  the  district  attorney  appears 
therein,  may  appeal  from  the  judgment  of  the  Circuit 
or  County  Court  refusing  to  allow  such  writ  or  any 
final  judgment  therein,  either  in  term  time  or  vacation, 
in  like  manner  and  with  like  eflfect  as  in  an  action.  No 
question  once  finally  determined  upon  a  proceeding  by 
habeas  corpus  shall  be  re-examined  upon  another  or 
subsequent  proceeding  of  the  same  kind.'* 

In  the  consideration  of  this  problem,  it  is  lo^cally 
necessary  to  consider  the  origin  and  purpose  of  the 
writ  which  has  been  invoked  in  this  case.  An  excel- 
lent authority  has  said : 

**  Relief  from  illegal  imprisonment  by  means  of 
habeas  corpus  is  not  the  creature  of  any  statute,  and 
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the   origin   and    history    of    the   writ   are    lost   in 
antiquity '^  12  E.  C.  L.,  p.  1180. 

The  same  authority  further  says : 

*'The  writ  of  habeas  corpus,  designed  and  admirably 
adapted  to  secure  individual  freedom,  has  come  to  be 
applied  to  other  uses,  and  among  them,  to  the  ascer- 
tainment and  enforcement  of  the  right  of  custody  of 
infant  children '^  12  E.  C.  L.,  p.  1214. 

*  *  The  ascertainment  and  enforcement  of  the  custody 
of  minor  children  by  the  use  of  the  writ  of  habeas  cor- 
pus is  one  of  an  equitable  nature,  and  in  such  cases  the 
question  of  personal  freedom  is  not  involved,  for  an 
infant,  from  humane  and  obvious  reasons,  is  presumed 
to  be  in  the  custody  of  some  one  until  it  has  attained 
its  majority ;  and  the  court,  when  asked  to  restore  an 
infant,  is  not  bound  by  any  mere  legal  right  of  parent 
or  guardian  but  is  to  give  it  due  weight  as  a  claim 
founded  on  human  nature,  and  generally  equitable  and 
just.  Therefore  these  cases  are  not  decided  upon  the 
legal  right  of  the  petitioner  to  be  relieved  from  un- 
lawful imprisonment  or  detention,  as  in  the  case  of  an 
adult,  but  upon  the  court's  view  of  the  best  interests 
of  those  whose  welfare  requires  that  they  be  in  cus- 
tody of  one  person  or  another;  and  hence  a  court 
is  in  no  case  bound  to  deliver  a  child  into  the  custody 
of  any  claimant  or  of  any  person,  but  should,  in  the 
exercise  of  a  sound  judicial  discretion  after  a  careful 
consideration  of  the  facts  leave  it  in  such  custody  as 
the  welfare  of  the  child  at  the  time  appears  to  re- 
quire'M2  E.  C.  L.,  p.  1215. 

It  is  useless  to  cite  other  authorities  to  this  doctrine 
for  the  quotations  above  set  out  voice  the  unanimous 
verdict  of  both  text-books  and  cases. 

2.  Of  course  this  use  of  the  writ  is  not  the  ori^nal 
one  nor  is  it  to-day  the  dominant  use,  for  the  reports  of 
our  state  disclose  but  one  other  case  in  this  state 
where  it  has  been  invoked  for  this  purpose :  Ex  parte 
Barnes,  54  Or.  548  (104  Pac.  296,  21  Ann.  Gas.  465, 
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25  L.  R.  A.  (N.  S.)  172).  In  that  case  it  was  treated 
by  opposing  counsel  and  by  this  court  without  ques- 
tion, as  an  equitable  proceeding  and  accorded  a  de 
novo  hearing.  This  we  think  was  clearly  proper.  The 
very  nature  of  the  investigation,  the  peculiar  latitude 
involved  in  the  inquiry,  the  nature  of  the  relief  sought 
and  granted,  all  present  an  irresistible  demand  for 
the  intervention  of  a  court  of  equity.  In  the  absence 
of  our  statute,  quoted  supra,  it  must  be  conceded  that 
a  court  of  equity  would  have  jurisdiction.  It  has  been 
held  that  since  the  Constitution,  in  its  provision  for 
maintaining  the  writ  at  all  times  except  when  in  rebel- 
lion or  invasion  the  public  safety  requires  its  sus- 
pension, is  a  protection  of  the  writ  as  it  obtained  under 
the  common  law,  no  legislature  can  abrogate  or  impair 
its  efficiency:  People  ex  rel.  Tweed  v.  Liscomb,  60 
N.  Y.  559  (19  Am.  Rep.  211) ;  Servonitz  v.  State,  133 
Wis.  231  (113  N.  W.  277, 126  Am.  St.  Rep.  955) ;  from 
all  of  which  we  conclude  that  the  use  of  the  writ,  as 
it  was  available  at  common  law,  is  still  available  in 
courts  of  equity,  and  the  fact  that  our  legislature  has 
seen  fit  only  to  provide  a  mode  of  procedure  for  its 
exercise  in  the  cases  for  which  it  was  originally  de- 
signed, and  is  silent  as  to  procedure  in  cases  calling 
for  the  exercise  of  chancery  powers  in  connection  there- 
with, it  follows  that  the  statutory  proceedings  in  equity 
cases  are  still  available  in  this  proceeding,  which  is 
clearly  sui  generis.  We  shall  therefore  consider  the 
case  as  pending  before  us  a  de  novo  hearing. 

3,4.  We  come  then  to  a  consideration  of  the  evi- 
dence. From  the  evidence  it  clearly  appears  that  the 
child  was  bom  on  December  12, 1911,  in  Clarke  County, 
State  of  Washington ;  that  the  mother  died  a  few  hours 
after  the  birth;  and  that  it  was  at  once  decided  that 
the  father  (petitioner)  should  take  the  body  of  his 
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dead  wife  to  White  Salmon^  her  former  home,  for 
burial.  The  presence  of  the  new  born  babe  aroused 
a  discussion  of  its  immediate  care.  According  to  her 
own  testimony,  the  defendant  Jennet  E.  Hendryx,  a 
sister  of  the  deceased  mother,  being  present,  said, 
'  *  Give  it  to  me  and  I  will  raise  it " ;  to  which  she  says 
the  father  replied,  *'You  shall  have  if  The  father 
disputes  this  version  and  insists  that  he  consented  only 
to  a  temporary  care  of  the  babe  by  her.  The  father 
was  gone  three  days  on  his  trip  to  White  Salmon  and 
on  his  return  left  the  child  in  the  care  of  defendants 
who  then  lived  on  a  farm  about  two  miles  from  that 
of  petitioner.  While  they  were  such  near  neighbors 
the  father  visited  his  child  weekly  but  after  a  time 
defendants  moved;  first  to  eastern  Oregon  and  later 
to  a  mine  in  southern  Oregon,  finally  locating  in 
Portland,  during  all  of  which  time  they  kept  the  child 
with  them.  The  father  sent  them  small  sums  of 
money  from  time  to  time  to  aid  in  caring  for  the  infant 
although  the  amount  so  remitted  is  uncertain.  The 
defendants  insist  that  they  only  received  $105  from  the 
father,  while  he  maintains  that  it  was  a  much  larger 
sum.  When  the  child  was  about  five  years  old  the 
father  married  again  and  has  made  several  attempts 
to  regain  possession  of  the  little  boy,  culminating  in 
this  proceeding.  There  is  no  evidence  which  tends  to 
indicate  that  the  petitioner  is  in  any  way  unworthy 
or  unfit  to  have  the  custody  of  his  child  nor  is  any 
question  suggested  as  to  the  character  of  his  wife. 
The  evidence  certainly  does  not  disclose  any  conduct 
indicating  an  abandonment  unless  it  be  found  in  the 
testimony  of  Mrs.  Hendryx  in  regard  to  the  conversa- 
tion had  at  the  time  of  the  mother's  death  when  she 
urges  that  he  gave  the  infant  to  her.  Such  evidence 
does  not  justify  a  court  in  ignoring  the  natural  rights 
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of  a  father  and,  even  if  it  were  undisputed,  the  great 
weight  of  authority  is  to  the  effect  that  the  father  has 
a  right  to  revoke  such  an  agreement  since  a  child  is 
not  a  chattel,  subject  to  sale  or  cold-blooded  bargain- 
ing. The  case  of  Ex  parte  Barnes,  54  Or.  548  (104 
Pac.  296,  21  Ann.  Gas.  465,  25  L.  E.  A.  (N.  S.)  172), 
is  a  case  so  completely  in  point  that  we  adopt  as  the 
law  of  this  case  the  reasoning  found  therein.  The 
decree  of  the  trial  court  is  reversed  and  one  will  be 
entered  here  awarding  the  custody  of  the  infant  to 
petitioner.  Bevebsed.    Decbee  Bendebed. 

Mb.  Chief  Justice  McBfimE,  Mb.  Justice  Bean,  Mb. 
Justice  Moobe  and  Mb.  Justice  McCamant  concur. 

Mb.  Justice  Habbis  delivered  the  following  specially 
concurring  opinion : 

I  cannot  concur  with  all  that  is  said  by  Mr.  Justice 
Benson,  although  I  agree  with  the  conclusion  that  the 
judgment  should  be  reversed.  There  is  no  bill  of  ex- 
ceptions in  the  record;  and  in  my  opinion  the  absence 
of  a  bill  of  exceptions  not  only  precludes  us  from  try- 
ing the  cause  de  novo  but  also  prevents  us  from  re- 
examining any  disputed  (  ostion  of  fact,  if  the  decision 
of  such  disputed  question  of  fact  is  dependent  upon 
the  evidence  offered  at  the  trial.  Among  the  files  is 
a  transcript  of  the  testimony  certified  to  by  the  official 
court  reporter  and  by  the  county  clerk,  but  this  tran- 
script is  not  certified  to  or  signed  by  the  circuit  judge. 
If  the  evidence  cannot  be  presented  on  appeal  except 
through  the  medium  of  a  bill  of  exceptions  then  the 
inevitable  conclusion  is  that  we  cannot  on  this  appeal 
try  the  cause  anew  or  re-examine  the  evidence  for  the 
purpose  of  deciding  any  question  of  fact:  Smith  v. 
Walters,  76  Or.  76  (147  Pac.  925). 
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To  construe  the  meaning  of  the  language  found  in 
Section  669,  L.  0.  L.,  is  to  decide  whether  a  bill  of 
exceptions  is  necessary  and  for  that  reason  the  mate- 
rial part  of  the  section  is  here  set  down: 

*^Any  party  to  a  proceeding  by  habeas  corpus,  *  * 
may  appeal  from  the  judgment  of  the  Circuit  or 
County  Court  refusing  to  allow  such  writ  or  any  final 
judgment  therein,  either  in  term  time  or  vacation,  in 
like  mamier  and  with  like  effect  as  in  an  action/' 

A  defeated  litigant  has  no  inherent  right  to  appeal 
and  consequently  the  right  of  appeal  does  not  exist 
unless  it  has  been  granted  by  a  statute.  The  legisla- 
ture has  granted  the  right  of  appeal,  but  it  also  pre- 
scribed the  manner  in  which  the  right  must  be  exer- 
cised as  well  as  the  effect  of  the  exercise  of  the  right, 
and  therefore  when  a  party  to  a  proceeding  by  habeas 
corpus  appeals  he  must  do  so  in  the  manner  pointed 
out  by  Section  669. 

5.  The  statute  prescribes  that  a  party  to  a  proceeding 
by  habeas  corpus  may  appeal  '^in  like  manner  and  with 
like  effect  as  in  am^  action/'  The  word  ^'manner'' 
means  the  way  of  performing  anything;  the  mode-  in 
which  an  act  shall  be  done ;  the  way  of  doing  a  thing ; 
the  method  of  procedure :  25  Cyc.  516 ;  Livesley  v.  Litch- 
field, 47  Or.  248,  255  (83  Pac.  142,  114  Am.  St.  Rep. 
920).  When  the  statute  says  that  an  appeal  in  a  pro- 
ceeding by  habeas  corpus  shall  be  '*in  like  manner 
*  *  as  in  an  action'*  it  means  that  the  mode  of  appeal- 
ing is  the  same  as  the  mode  of  appealing  in  an  action 
at  law;  and  this  is  only  one  way  of  saying  that  the 
method  of  procedure  prescribed  for  appeals  in  suits 
in  equity  cannot  be  followed  when  a  party  appeals 
from  a  judgment  in  a  proceeding  by  habeas  corpus: 
5  Words  and  Phrases,  4159,  415L 
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Our  Code  recognizes  a  distinction  between  actions 
at  law  and  suits  in  equity.  This  distinction  is  care- 
fully preserved  in  the  terminology  employed  through- 
out the  Code.  Not  only  the  proceeding  itself  but  its 
ending  is  designated  according  to  its  character.  The 
proceeding  may  be  an  action  and  if  it  is,  it  terminates 
in  a  judgment ;  or  it  may  be  a  suit,  and  if  it  is,  it  ends 
in  a  decree.  The  distinction  between  a  suit  in  equity 
and  an  action  at  law  is  recognized  in  the  chapter  deal- 
ing with  the  proceeding  by  habeas  corpus;  and  more- 
over, the  same  distinction  is  likewise  preserved  in  the 
chapters  dealing  with  the  writs  of  review  and  matin 
damiis  and  the  punishment  of  contempts.  A  proceed- 
ing by  habeas  corpus  is  not,  strictly  speaking,  an  ac- 
tion at  law  or  a  suit  in  equity,  but  it  is  classified  as  a 
special  proceeding.  However,  a  determination  of  the 
rights  of  the  parties  in  these  several  special  proceed- 
ings, whether  habeas  corpus,  mandamus,  review  or 
contempt,  is  called  a  judgment;  and,  furthermore,  the 
definition  of  a  motion  and  an  order  in  an  action  are 
applicable  to  similar  acts  in  a  special  proceeding :  Sec- 
tion 601,  L.  0.  L.  The  language  found  in  Section  669, 
L.  0.  L.,  is  not  peculiar  to  that  section,  but  the  same 
language  is  employed  in  the  section  granting  the  right 
of  appeal  from  a  judgment  of  the  Circuit  Court  upon 
a  writ  of  review ;  Section  611  L.  0.  L. ;  in  a  mandamus 
proceeding :  Section  626,  L.  0.  L. ;  and  in  a  proceeding 
for  the  punishment  of  contempt :  Section  684,  L.  0.  L. 

If  a  party  to  a  proceeding  by  habeas  corpus  must 
appeal  from  the  judgment  of  the  Circuit  Court  by  fol- 
lowing the  mode  prescribed  in  an  action  then  we  must 
ascertain  whether  the  appellant  has  followed  that 
mode.  The  appellant  gave  a  notice  of  appeal  and  filed 
an  undertaking.  These  two  steps  must  be  taken 
whether  the  appeal  is  from  a  decree  or  a  judgment: 
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Section  550,  L.  0.  L.,  as  amended  by  Chapter  319, 
Laws  of  1913.  The  next  step  is  to  file  a  transcript.  The 
transcript  is  made  necessary  by  Section  554,  L.  0.  L., 
as  amended  by  Chapter  320,  Laws  of  1913,  and  since 
this  section  of  the  Code  occupies  a  determining  posi- 
tion in  the  investigation,  it  will  be  proper  to  quote 
the  material  part  of  it : 

''Sec.  554.  Upon  the  appeal  being  perfected  the 
appellant  shall,  within  30  days  thereafter,  file  with  the 
clerk  of  the  appellate  court  a  transcript  or  such  an 
abstract  as  the  law  or  the  rules  of  the  appellate  court 
may  require,  of  so  much  of  the  record  as  may  be  neces- 
sary to  intelligibly  present  the  question  to  be  decided 
by  the  appellate  tribunal,  together  with  a  copy  of  the 
judgment  or  decree  appealed  from,  the  notice  of  ap- 
peal and  proof  of  service  thereof,  and  of  the  under- 
taking on  appeal;  *  *  and  after  compliance  with  the 
provisions  hereof  the  appellate  court  shall  have  juris- 
diction of  the  cause,  but  not  otherwise ; 

**1.  If  the  appeal  is  from  a  decree  and  the  cause  is 
to  be  tried  anew  on  the  testimony,  the  clerk  shall  at- 
tach together  the  testimony,  depositions  and  other 
papers  on  file  in  his  oflBce  containing  the  evidence  heard 
or  offered  on  trial  in  the  court  below,  and  deliver  the 
same  to  the  appellant,  taking  therefor  his  receipt  in 
duplicate,  one  of  which  receipts  he  shall  file  in  his 
oflSce  and  the  other  deliver  to  the  respondent  when  so 
requested.  Such  evidence  shall  be  deemed  a  part  of 
the  transcript  or  abstract,  and  shall  be  filed  therewith.'' 

The  several  chapters  of  the  Code  dealing  with  the 
writs  of  review  and  mandamVrS,  habeas  corpus  and  con- 
tempts, and  now  codified  in  Sections  600,  L.  0.  L.,  to 
684,  L.  0.  L.,  inclusive,  were  originally  enacted  as 
component  parts  of  the  Code  of  Civil  Procedure  which 
was  framed  by  the  Code  commissioners  and  passed  by 
the  le^slative  assembly  in  1862.  The  chapter  provid- 
ing for  appeals,  now  found  in  Section  548,  L.  0.  L., 
to  Section  560,  L.  0.  L.,  inclusive,  was  incorporated 
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into  the  Code  of  Civil  Procedure  as  it  was  enacted  in 
1862 ;  and  it  may  be  added  that  every  other  section  of 
the  Code  mentioned  herein  finds  its  origin  in  the  Code 
of  Civil  Procedure  which  was  adopted  in  1862. 

The  important  place  occupied  by  Section  554, 
L.  0.  L.,  is  made  apparent  when  we  read  in  Section 
556,  Lu  0.  L.,  that 

''Upon  an  appeal  from  a  jvdgment,  the  same  shall 
only  be  reviewed  as  to  questions  of  law  appearing 
upon  the  transcript,  and  shall  only  be  reversed  or 
modified  for  errors  substantially  affecting  the  rights 
of  the  appellant;  *  *  and  upon  an  appeal  from  a 
decree  given  in  any  court  the  suit  shall  be  tried  anew 
upon  the  transcript  and  evidence  accompanying  it,*' 

Since  Section  554  has  been  amended  frequently  it 
may  be  helpful  if  we  give  some  attention  to  the  section 
as  originally  enacted,  and  for  that  reason  the  material 
part  of  the  section  as  it  appears  in  the  Code  of  Civil 
Procedure  as  adopted  in  1862,  is  here  given : 

''Upon  the  appeal  being  perfected,  the  appellant 
shall  within  twenty  days  thereafter  if  the  appeal  be  to 
the  supreme  court ,  *  *  file  with  the  clerk  of  the  appel- 
late court  the  transcript  of  the  cause,  as  provided 
in  this  section  and  thereafter  the  appellate  court  has 
jurisdiction  of  the  cause,  and  not  otherwise. 

"1.  The  transcript  is  a  copy,  certified  by  the  clerk, 
of  the  roll  or  final  record,  or  the  pleadings,  orders, 
papers  and  journal  entries  that  constitute  such  roll  or 
record,  together  with  a  copy  of  the  notice  of  appeal 
and  any  order  enlarging  the  time  to  file  the  transcript, 
and  a  statement  of  the  filing  of  the  undertaking, 
whether  by  the  appellant  or  respondent,  the  names 
of  the  sureties  therein,  the  amount  thereof  if  the  same 
is  specified,  and  if  given  by  the  appellant  whether  the 
undertaking  is  given  for  an  appeal  only,  or  a  stay  of 
proceedings  also. 

"2.  If  the  appeal  is  from  a  decree,  the  clerk  shall 
attach  together  the  depositions  and  other  papers  on 
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file  in  his  office,  containing  the  evidence  heard  or  of- 
fered on  the  trial  in  the  court  below,  and  append  there- 
to his  certificate  to  that  effect,  and  deliver  them  to 
the  appellant  with  the  transcript,  taking  therefor  his 
receipt  in  duplicate,  one  of  which  he  shall  file  in  his 
oflSce  and  deliver  the  other  to  the  respondent  when  so 
requested.  For  the  purpose  of  acquiring  jurisdiction 
by  the  appellate  court,  such  evidence  shall  be  deemed 
a  part  of  the  transcript,  and  shall  be  filed  therewith/' 

The  transcript  mentioned  in  Sections  554  and  556, 
L.  0.  L.,  was  expressly  defined  in  Section  554,  as  origi- 
nally enacted,  to  be  a  copy  of  the  final  record  or  judg- 
ment-roll :  Farrell  v.  Oregon  Gold  Co.,  31  Or.  463,  472 
(49  Pac.  876 )•  When  an  action  results  in  a  judgment 
or  a  suit  in  a  decree  the  clerk  is  required  to  prepare 
a  judgment-roll.  If  the  defendant  has  appeared  and 
contested  the  action  or  suit  the  clerk  prepares  the 
judgment-roll  by  attaching  together  the  summons  and 
proof  of  service,  the  pleadings,  bill  of  exceptions,  all 
orders  relating  to  a  change  of  the  parties  together 
with  a  copy  of  the  entry  of  judgment  or  decree  and 
all  other  journal  entries  or  orders  in  any  way  involv- 
ing the  merits  and  necessarily  affecting  the  judgment 
or  decree :  Sections  208  and  413,  L.  0.  L.  There  may 
be  a  bill  of  exceptions  in  an  action  at  law  but  the  Code 
does  not  provide  for  a  bill  of  exceptions  in  a  suit  in 
equity:  Sutherlin  v.  Bloomer,  50  Or.  398,  403  (93  Pac. 
135).  In  an  action  at  law  the  objection  is  stated  with 
so  much  of  the  evidence  as  is  necessary  to  explain  it 
and  when  the  statement  or  bill  of  exceptions  is  settled 
and  allowed  it  is  filed  with  the  clerk  and  becomes  ''a 
part  of  the  record  of  the  cause'':  Sections  171,  as 
amended  by  Chapter  332,  Laws  1913,  and  172,  L.  0.  L. 

Turning  again  to  Section  554,  L.  0.  L.,  it  will  be  seen 
that  this  section  provides  for  the  third  step  to  be  taken 
by  an  appellant.    The  filing  of  a  transcript  or  its 
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equivalent  '*8uch  an  abstract  as  the  law  or  the  rules 
of  the  appellate  court  may  require, '*  with  a  copy  of 
the  judgment  or  decree  appealed  from,  the  notice  of 
appeal  and  proof  of  service  and  of  the  undertaking 
on  appeal,  is  the  third  step  required  of  an  appellant 
whether  the  appeal  be  from  a  judgment  or  from  a 
decree.  Originally,  the  appellant  was  obliged  to  file 
a  transcript  of  the  entire  judgment-roll,  but  now  the 
transcript  or  abstract  need  only  be  *'of  so  much  of 
the  record  as  may  be  necessary  to  intelligibly  present 
the  question  to  be  decided  by  the  appellate  tribunal" 
together  with  a  copy  of  the  judgment  or  decree,  notice 
of  appeal  and  undertaking.  There  is  no  method 
pointed  out  by  the  Code  or  by  any  statute  by  which 
the  evidence  or  any  part  of  it  can  be  brought  to  the 
Supreme  Court,  whether  the  appeal  is  from  a  judg- 
ment or  a  decree,  except  by  making  the  evidence  a 
part  of  the  transcript.  If  the  appeal  is  from  a  judg- 
ment in  an  action  the  evidence  or  so  much  of  it  as  is 
necessary  to  explain  the  objection  can  be  written  into 
a  bill  of  exceptions  and  thus  becomes  a  part  of  the 
judgment-roll  and  consequently  appears  in  the  tran- 
script which  the  appellant  files.  In  order  to  save  the 
expense  of  making  copies.  Chapter  335,  Laws  of  1913, 
directs  that  the  original  pleadings  and  the  original  bill 
of  exceptions  shall  be  sent  to  the  Supreme  Court  to 
be  '*a  part  of  the  transcript"  so  long  as  needed  in  the 
appellate  court.  While  it  is  true  that  Section  171, 
L.  0.  L.,  as  amended  by  Chapter  332,  Laws  of  1913, 
speaks  of  *'a  transcript  of  the  whole  testimony  and 
all  of  the  proceedings  had  at  the  trial, "  it  is  also  true 
that  to  be  available  on  appeal  the  transcript  of  the 
testimony  must  be  in  the  form  of  a  bill  of  exceptions. 
The  amendment  itself  speaks  of  ''the  bill  of  excep- 
tions"; and,  moreover,  the  bill  of  exceptions  must  be 
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signed  by  the  judge  before  it  can  become  a  part  of 
the  judgment-roll:  Section  172,  L.  0.  L. 

The  Code  does  not  provide  for  a  bill  of  exceptions 
in  a  suit  in  equity  and  since  the  evidence  taken  in  a 
suit  cannot  be  carried  into  the  judgment-roll  by  means 
of  a  bill  of  exceptions,  the  Code  has  directed  that, 
when  an  appeal  is  from  a  decree,  the  clerk  shall  de- 
liver the  evidence  to  the  appellant  who  then  files  it 
and,  when  filed, ' '  such  evidence  shall  be  deemed  a  part 
of  the  transcript  or  abstract'^:  Section  554,  subd.  1, 
L.  0.  L.  This  is  the  only  authority  found  in  the  Code 
for  bringing  the  evidence  to  this  court  upon  an  appeal 
from  a  decree  rendered  by  the  Circuit  Court  in  a  suit. 

In  short,  whether  the  appeal  is  from  a  judgment  or  a 
decree,  the  appellant  must  file  a  transcript,  or  its 
equivalent,  an  abstract ;  the  transcript  is  a  copy  of  the 
judgment-roll  or  such  part  of  it  as  may  be  necessary  to 
intelligibly  present  the  question  to  be  decided;  if  the 
appeal  is  from  a  judgment  the  evidence  can  be  car- 
ried into  the  judgment-roll  through  a  bill  of  exceptions, 
but  there  is  no  other  method  by  which  this  can  be  done ; 
if  the  appeal  is  from  a  decree  the  evidence  cannot  be- 
come a  part  of  the  judgment-roll,  but  it  can  be  filed 
with  the  transcript  in  this  court  and,  when  so  filed, 
shall  be  deemed  a  part  of  the  transcript;  and  when 
heard  in  this  court  the  appeal  from  a  judgment  is  re- 
viewed as  to  questions  of  law  appearing  upon  the 
transcript.  Beading  Sections  172  and  208  together  it 
will  be  seen  that  each  fits  and  harmonizes  with  the  other. 
Under  Section  172  an  exception  need  not  be  taken  to 
any  decision  upon  a  matter  of  law,  when  the  same  is 
entered  in  the  journal,  or  made  wholly  upon  matters 
in  writing  and  on  file  in  the  court,  because  by  the  terms 
of  Section  208  such  decision  necessarily  appears  in  the 
judgment-roll  prepared  by  the  clerk.    Beduced  to  its 
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final  terms,  an  appeal  from  a  judgment  is  heard  upon 
the  judgment-roll ;  the  judgment-roll  may  or  may  not 
contain  a  bill  of  exceptions;  if  there  is  no  bill  of  ex- 
ceptions then  this  court  cannot  consider  the  evidence 
heard  in  the  Circuit  Court  because  this  court  is  con- 
fined to  the  judgment-roll;  but  if  the  judgment-roll 
contains  a  bill  of  exceptions  this  court  can  consider  the 
evidence  appearing  in  the  bill  of  exceptions.  If  in  the 
instant  case  we  try  the  cause  de  novo  we  do  so  on  evi- 
dence which  is  brought  here  in  the  manner  prescribed 
for  appeals  from  decrees ;  and  in  my  opinion  this  is  in 
direct  violation  of  Section  669,  L.  0.  L.,  which  com- 
mands that  the  appeal  shall  be  *'m  like  manner  and 
with  like  effect  as  in  an  action/'  The  statute  fixes  the 
mode  and  the  mode  so  fixed  is  the  measure  of  the  right 
to  appeal.  The  opinion  in  Barnes  v.  Long,  54  Or.  548 
(104  Pac.  296,  21  Ann.  Cas.  465,  25  L.  R.  A.  (N.  S.) 
172),  should  not  be  regarded  as  a  precedent  because 
the  question  of  the  necessity  of  a  bill  of  exceptions  was 
neither  raised  nor  considered. 

If  it  be  suggested  that  the  findings  of  fact  made  by 
the  trial  court  are  conclusive  upon  this  court  and  there- 
fore preclude  a  retrial  of  the  issues,  even  though  all 
the  evidence  is  brought  here  by  a  bill  of  exceptions,  the 
answer  is  that  the  rule  of  conclusiveness  has  no  ap- 
plication in  the  instant  case.  The  quality  of  con- 
clusiveness is  imparted  to  findings  of  the  court  upon  the 
facts  by  force  of  Section  159,  L.  0.  L.,  which  declares 
that  ''the  finding  of  the  court  upon  the  facts  shall  be 
deemed  a  verdict,  and  may  be  set  aside  in  the  same 
manner  and  for  the  same  reasons.'*  If  the  parties 
here  had  been  entitled  to  a  jury  trial  and  had  waived 
trial  by  a  jury,  then  the  findings  of  the  court  upon  the 
facts  would  be  conclusive  upon  appeal  if  there  was  evi- 
dence to  support  the  findings;  but  in  this  proceeding 
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by  habeas  corpus  the  parties  were  not  entitled  to  a 
jury  trial  and  consequently  the  findings  of  the  court 
upon  the  facts  are  not  conclusive  upon  appeal;  but, 
upon  the  contrary,  the  court  can  re-examine  the  evi- 
dence when  brought  here  by  a  bill  of  exceptions,  de- 
termine the  facts  and  upon  those  facts  review  the 
questions  of  law;  State  v.  Sengstacken,  61  Or.  455  (122 
Pac.  292,  Ann.  Cas.  1914B,  230).  The  custody  of  a 
child  is  always  a  proper  subject  of  chancery  jurisdic- 
tion: 22  Cyc.  519;  and,  while  the  proceedings  by  habeas 
corpus  is  in  most  jurisdictions  classified  as  a  legal  and 
not  an  equitable  remedy,  and  in  this  jurisdiction  is  to 
be  classified  as  a  special  proceeding  in  the  nature  of  an 
action,  the  Circuit  Court  can  nevertheless  exercise  its 
chancery  power  in  a  proceeding  by  habeas  corpus; 
but  the  proceeding  itself  must  be  conducted  in  the  man- 
ner and  form  prescribed  by  the  statute;  21  Cyc.  45. 
Although  it  is.  not  necessary  to  debate  the  question  of 
whether  or  not  a  jury  trial  is  never  available,  it  is 
suflBcient  to  say  that  it  is  plain  that  the  parties  to  the 
instant  proceeding  were  not  entitled  to  a  jury  trial 
because  the  court  was  exercising  its  chancery  jurisdic- 
tion; and  therefore  the  findings  made  by  the  Circuit 
Court  upon  the  facts  are  not  conclusive :  21  Cyc.  324 ; 
24  Cyc.  130;  12  E.  C.  L.  1250;  16  E.  C.  L.  205,  206. 

In  their  answer  the  defendants  plead  that  they  are 
entitled  to  the  custody  of  the  child  and  they  base  their 
alleged  right  solely  upon  an  agreement  which  they 
said  they  had  with  the  petitioner.  They  also  aver  that 
the  father  abandoned  the  child,  but  the  alleged 
abandonment  appears  merely  as  a  conclusion  from  the 
allegation  that  the  father  agreed  that  the  defendants 
could  have  the  custody  of  the  child.  The  judgment  of 
the  Circuit  Court  was  apparently  predicated  upon  the 
allegation  and  finding  that  the  petitioner  had  made  the 
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agreement  relied  upon  by  the  defendants.  The  agree- 
ment pleaded  by  the  defendants  did  not  confer  any 
right  upon  them.  Although  the  precedents  are  not 
harmonious  the  better  view  is  that  an  agreement  like 
the  one  relied  upon  by  the  defendants  is  against  public 
policy,  and  in  contemplation  of  law,  is  no  agreement 
at  all.  To  hold  that  such  an  agreement  has  the  force 
of  a  binding  contract  is  to  hold  that  a  parent  can  barter 
and  sell  his  child  just  as  he  could  a  chattel.  The  mere 
statement  of  the  result  ought  to  be  enough  to  confute 
every  argument  that  can  be  advanced  in  support  of  the 
validity  of  the  agreement  pleaded  by  the  defendants. 
Although  the  petitioner  denies  that  he  made  the  al- 
leged agreement,  nevertheless  if  it  be  assumed  that 
he  did  make  the  agreement,  it  did  not  confer  any  legal 
right  upon  the  defendants ;  and  if  it  did  not  vest  a  legal 
right  in  the  defendants  their  whole  claim  fails,  for  the 
reason  that  their  claim  is  founded  entirely  upon  the 
alleged  agreement.  They  do  not  allege  in  their  answer 
that  the  petitioner  is  not  a  fit  person  to  have  the  cus- 
tody of  the  child  nor  was  it  contended  or  even  sug- 
gested at  the  argument  that  the  father  was  an  incom- 
petent person  to  rear  his  child.  While  the  judgment 
contains  a  conclusion  ''that  it  is  for  the  best  interests'' 
of  the  minor,  yet  there  are  no  facts  recited  in  the  judg- 
ment upon  which  to  base  that  mere  conclusion.  It  is 
true  that  the  court  will  always  consider  the  welfare  of 
the  child,  but  it  is  also  true  that  a  parent  who  is  of  good 
character  and  a  proper  person  to  have  the  custody  of 
the  child  and  reasonably  able  to  provide  for  it  is  en- 
titled to  the  custody  as  against  other  persons :  29  Cyc. 
1590.  On  the  facts  alleged  in  the  answer  and  upon  the 
findings  of  fact  appearing  in  the  judgment  appealed 
from,  the  petitioner  is  entitled  to  a  judgment  here  giv- 
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ing  him  the  custody  of  his  child.    The  judgment  ap- 
pealed from  should  be  reversed. 

Mb.  Justice  Burnett  concurs  in  the  result  of  this 
opinion. 


Argned  November  22,  reversed  December  ll,  1917. 

UNITED  BROKERS  CO.  v.  SOUTHERN  PACIFIC 

CO.* 

(169  Pac.  114.) 

(Brldeiic^— Ibjnry  to  GoodB— Ledger  Account. 

1.  In  a  consignee's  action  against  a  carrier  for  damages  to  a  ship- 
ment of  tomatoes,  the  consignee's  bills  and  the  ledger  account  showing 
the  amount  charged  to  the  parties  to  whom  the  tomatoes  were  sold, 
presumably  on  account  of  their  damaged  condition,  without  evidence 
to  show  that  the  items  represented  the  actual  damage,  were  properly 
excluded. 

Carriers— Damage  to  Gk>od8 — Sufficiency  of  Notice  of  Claim. 

2.  In  a  consignee's  action  for  damages  to  tomatoes  shipped  under 
a  bill  of  lading,  requiring  notice  of  a  claim  for  damage  to  be  made 
in  writing  to  the  agent  at  place  of  delivery  upon  arrival,  or  within 
10  days  sdter  delivery,  the  consignee's  timely  presentation  of  a  writ- 
ten statement  of  a  report  of  their  condition,  signed  by  the  carrier's 
inspector,  bearing  the  name  of  the  consignee,  stating  the  damage  and 
the  manner  in  which  it  occurred,  and  that  the  consignee  would  repack 
the  tomatoes  and  claim  damages,  was  a  sufficient  notice. 

[As  to  conclusiveness  of  bills  of  lading,  see  note  in  30  Am.  St. 
K^.  634.] 

Carriers — ^Damage  to  Ooods — Stipulation  for  Notice. 

3.  A  stipulation  as  to  notice  of  a  claim  for  injury  to  goods  while 
being  transported  by  a  common  carrier  should  be  given  a  reasonable 
construction,  and  a  substantial  compliance  therewith  is  all  that  is 
required,  in  view  of  the  object  of  the  requirement  of  notice. 

Carriers — ^Damage  to  Ooods— Liability— Presumption. 

4.  Without  evidence  locating  the  place  of  the  damage  to  goods 
in  transit  over  several  connecting  lines,  and  where  it  appears  that  the 
goods  were  delivered  to  the  initial  carrier  in  good  condition,  and  were 
delivered  by  the  terminal  carrier  in  a  damaged  condition,  a  presump- 
tion arises  that  they  were  injured  on  the  line  of  the  terminal  carrier, 
and  the  burden  of  proof  is  on  it  to  show  that  the  damage  was  not 
done  on  its  line,  and  that  it  occurred  without  its  fault  or  through  the 
shipper's  failure  to  perform  his  contract. 

•On  validity  of  stipulation  in  carrier's  contract  requiring  notice  of 
loss  within  a  specified  time,  as  applied  to  loss  due  to  carrier's  negli- 
gence, see  note  in  17  L.  R.  A.  (N.  8.)  628.  Bepobtek. 
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Appeal  aaid  Error— Certiflcate  to  Bill  of  EzceptloiiB — ^Amendmoiit. 

5.  Where  a  transcript  of  all  the  evidence  was  sent  up  to  the  Su- 
preme Court  with  the  bill  of  exceptions,  but  was  not  formally  made 
a  part  thereof,  the  court,  on  motion  before  argument,  would  allow 
an  amendment  of  a  certificate  to  the  bill  of  exceptions  so  as  to  attach 
all  the  evidence. 

From  Multnomah :  Calvin  U.  Gantenbein,  Judge. 

This  is  an  action  by  the  United  Brokers  Company,  a 
corporation,  against  the  Southern  Pacific  Company,  a 
corporation.  From  a  judgment  allowing  a  nonsuit, 
plaintiff  appealed.    Eeversed  and  new  trial  ordered. 

Department  2.    Statement  by  Mb.  Justice  Bean. 

This  action  was  brought  by  the  plaintiff  to  recover 
$394.72,  damages  to  one  carload  shipment  of  tomatoes 
while  in  transit  from  Dania,  Florida,  to  Portland,  Ore- 
gon. The  shipment  was  delivered  by  Hardie  &  Mc- 
Farland  on  February  23,  1914,  to  the  Florida  East 
Coast  Railway  Company  at  Dania,  Florida,  consigned 
to  C.  Schroeder  &  Company  at  Waycross,  Georgia.  A 
written  contract  of  shipment  was  entered  into  between 
the  shipper  and  the  Florida  East  Coast  Railway  Com- 
pany which  contained  the  following  provision,  being 
the  8th  clause  of  the  printed  conditions  on  the  bill  of 
lading: 

' '  Claims  for  loss  or  damage  must  be  made  in  writing 
to  this  company  within  ten  days  after  the  arrival  of 
the  goods  at  their  place  of  ultimate  destination  in  case 
of  fruit,  vegetables  and  other  perishable  articles,  and 
.within  thirty  days  after  arrival  at  ultimate  destination 
in  case  of  other  freight,  and  unless  claims  are  so  made 
this  company  shall  not  be  liable.  *' 

As  pleaded  in  defendant 's  answer  the  shipment  was 
diverted  by  the  consignors  to  the  plaintiff  at  Portland, 
Oregon,  while  in  transit,  and  the  original  bill  of  lad- 
ing was  canceled  and  a  new  one  issued  by  the  Atlantic 
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Coast  Line  Railroad  Company  at  Jacksonville,  Florida, 
which  contained  the  following  provision: 

**This  bill  of  lading  is  signed  for  the  different  car- 
riers who  may  engage  in  the  transportation,  severally 
but  not  jointly,  each  to  be  bound  by  and  have  the  bene- 
fits of,  the  provisions  thereof;  and  in  accepting  this 
bill  of  lading  the  shipper,  owner  and  consignee  of  the 
goods,  and  the  holder  of  the  bill  of  lading  agree  to  be 
bound  by  all  of  its  stipulations,  exceptions  and  condi- 
tions, whether  printed  or  written. 

''Claims  for  loss  or  damage  shall  be  made  in  writing 
to  the  agent  at  point  of  delivery  promptly  after  ar- 
rival of  the  property,  and  if  delayed  for  more  than  ten 
days  after  the  delivery  of  the  property,  or,  after  due 
time  for  the  delivery  thereof,  no  carrier  hereunder 
shall  be  liable  in  any  event/' 

On  and  prior  to  February  23,  1914,  the  Atlantic 
Coast  Line  Railroad  Company  duly  filed,  posted,  and 
published  its  tariffs  with  the  Interstate  Commerce 
Commission  as  required  by  law  and  the  shipment  was 
governed  by  the  provisions  of  the  standard  form  of  bill 
of  lading.  At  the  close  of  plaintiff's  case  a  motion  for 
a  nonsuit  was  granted.    Plaintiff  appeals. 

Revebsed  and  Remanded  fob  New  Trial. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  H,  L.  Lyons  and  Mr.  Charles  M.  Hodges,  with  an 
oral  argument  by  Mr.  Lyons. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Ben  C.  Dey  and  Mr.  William  D.  Fenton,  with  an 
oral  argument  by  Mr.  Dey. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

Mr.  F.  T.  Stone,  employed  by  the  United  Brokers 
Company,  testified  to  the  effect  that  he  examined  the 
car  in  which  the  goods  were  shipped  and  found  them 

86  Or. — 89 
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in  bad  shape,  the  crates  of  tomatoes  being  pushed  to- 
gether or  *' jack-knifed'*  and  all  mashed;  that  he  called 
Mr.  Criger,  the  Southern  Pacific  inspector,  who  made 
out  an  inspection  report.  Counsel  for  plaintiff  pre- 
sented a  written  statement  of  this  report  of  the  car 
signed  by  the  inspector  and,  upon  request  of  defend- 
ant's counsel,  stated  that  the  purpose  of  the  writing 
was  to  substantiate  the  claim  for  damage,  and  also 
claimed  that  it  was  ** written  notice  to  the  company.'' 
Upon  objection  of  defendant's  counsel  the  court  ad- 
mitted the  document  for  the  purpose  of  showing 
damage,  but  not  to  show  that  it  was  notice  to  the 
Southern  Pacific  Company  as  required  by  the  agree- 
ment between  the  parties.  Over  the  objection  and 
exception  of  counsel  for  defendant  the  bill  of  lading 
issued  by  the  initial  carrier,  the  Florida  East  Coast 
Eailway  Company,  was  introduced  in  evidence  by  the 
plaintiff.  It  was  produced  by  the  defendant.  On  its 
face  appear  the  words  ''Cancelled  2/27/14"  and 
''Original."  The  7th  clause  under  the  heading 
thereon  "Conditions  Limiting  Liability  Except  for 
Negligence"  reads  as  follows: 

' '  The  amount  of  any  loss  or  damage  for  which  this 
company  is  liable  shall  be  computed  on  the  basis  of 
the  value  of  the  property  (being  the  bona  fide  invoice 
price,  if  any,  to  the  consignee,  including  the  freight 
charges,  if  prepaid)  at  the  place  and  time  of  shipment 
under  this  contract,  unless  a  lower  value  has  been 
agreed  upon  or  is  determined  by  the  classification  or 
tariff  upon  which  the  rate  is  based,  in  either  of  which 
events  such  lower  value  shall  be  the  maximum  amount 
to  govern  such  computation,  whether  or  not  such  loss 
or  damage  occurs  from  negligence." 

The  bill  of  lading  shows  that  the  shipment  was  made 
from  Dania,  Florida,  to  H.  C.  Schroeder  &  Co.,  Way- 
cross,  Georgia,  and  that  the  goods  were  received  for 
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transportation  */in  apparent  good  order.'*  The  wit- 
ness Mr.  Stone  stated  that  the  contents  of  the  car 
revealed  that  it  had  received  rough  handling.  The 
report  gave  the  nature  of  the  damages.  It  is  urged 
that  the  claimant  should  have  written  a  letter  of  com- 
plaint to  the  railway  company.  Exhibit  ^^C"  intro- 
duced in  evidence  and  received  as  bearing  upon  the 
question  of  damages  is  as  follows: 

^^  Portland,  Ore.,  Mar.  14,  1914. 
**  Following  is  list  of  damaged  and  partly  damaged 
crates  of  Tomatoes  in  car  F.  G.  E.  21645  which  arrived 
East  Portland,  March  12th,  1914,  distributed  as  fol- 
lows: 

Pearson  Page  Co 31  cr  partly  damaged. 

P.  F.  &  P.  Co 65  "  completely  smashed. 

Page  &  Son 24  "  partly  damaged. 

Bell  &  Co 19  "       "            " 

Glafke  &  Co 13  "      "            " 

Dryer  BoUam 12  "      «            «« 

Levy  &  Spiggl 2  "      ««            " 

166 

**  Southern  Pacific  Co. 
^'By  M.  F.  Criger.'' 

1.  Bills  and  a  ledger  account  were  offered  in  evidence 
as  showing  the  amount  charged  to  the  plaintiff  by  the 
parties  to  whom  the  goods  were  sold,  presumably  on 
account  of  the  damaged  condition  of  the  vegetables. 
There  was  no  evidence  to  show  that  the  items  repre- 
sented the  actual  loss  occasioned  by  the  damage  to 
the  goods.  No  person  acquainted  with  the  market 
value  of  the  product  was  questioned  as  to  the  differ- 
ence between  that  and  the  value  of  the  article  in  its 
damaged  condition,  or  the  difference  between  the  in- 
voice price  and  the  value  of  the  commodity  in  its  in- 
jured state,  although  a  witness  was  called  who  coulcj 
apparently  have  given  some  light  on  the  matter  if  he 
had  been  interrogated.    According  to  the  elementary 
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rule  of  law  the  evidence  was  properly  excluded.  It  is 
claimed  by  defendant  that  there  was  no  proof  of  dam- 
ages. The  court  ruled  that  no  written  notice  had  been 
given  as  required  and  granted  a  nonsuit.  The  plain- 
tiff, however,  showed  that  the  goods  had  been  mate- 
rially damaged;  that  65  crates  of  tomatoes  were 
''completely  smashed"  and  the  invoice  price  was 
stated  @  $2.00  and  $2.50  per  crate.  There  appeared 
to  be  no  particular  controversy  as  to  this  price ;  there- 
fore, taking  the  lower  price  named  and  applying  the 
rule  agreed  upon  in  the  bill  of  lading  there  appears 
to  be  a  definite  amount  of  loss  shown  as  to  65  crates. 
Under  the  evidence  the  plaintiffs  would  be  entitled  to 
some  damages  if  the  law  is  in  their  favor.  Hence,  it 
is  necessary  to  examine  the  law  applicable  to  the  case. 

2-4.  The  second  contention  of  defendant  is  that  no 
notice  of  a  claim  was  given  in  writing  by  the  plaintiff 
within  ten  days  after  delivery  of  the  shipment  as  re- 
quired by  the  bill  of  lading.  On  the  contrary,  the  plain- 
tiff claims  that  the  written  statement  made  at  the  time 
of  the  arrival  and  inspection  of  the  car  of  goods  was  a 
sufficient  compliance  with  the  requirement  and  that 
defendant  waived  any  more  formal  notice.  The  posi- 
tion of  defendant  is  that  under  the  rules  of  the  Inter- 
state Commerce  Commission  it  had  no  authority  to 
pay  any  part  of  the  claim  unless  it  was  presented 
within  ten  days  from  the  date  of  the  delivery  of  the 
shipment  to  the  consignee. 

Mr.  F.  T.  Stone  also  stated  in  substance  that  when 
he  called  the  inspector  of  the  Southern  Pacific  Com- 
pany they  together  examined  the  contents;  that  **we 
made  out  the  report";  that  Mr.  Criger  wrote  the  state- 
ment, and  **I  figured  that  was  writing  enough." 
Though  the  document  is  somewhat  crude  it  appears 
therefrom  that  it  is  headed  ''Report  of  Inspection  of 
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Damaged  Freight,  S.  P.  Co.,"  bears  the  date  ''East 
Portland,  3/14/1914,"  and  the  name  of  the  claimant 
''United  Brokers  Co."  It  evidences  a  shipment  of 
tomatoes  shipped  by  H.  C.  Schroeder  from  Jackson- 
ville, Florida,  Car  Fruit  Growers'  Express  21645;  that 
the  goods  were  damaged  in  a  sum  "not  over  $147.30"; 
that  166  crates  of  the  tomatoes  were  "mashed,  bruised 
and  crates  broken";  that  65  of  them  were  almost  an 
entire  loss;  that  55  crates  choice  grade  were  invoiced 
@  $2.00  f .o.b.  Jacksonville ;  and  that  111  crates  fancy 
grade  were  invoiced  at  $2.50  at  the  same  place.  The 
report  also  contains  a  statement  of  the  manner  in 
which  the  injury  evidently  occurred;  states  that  the 
consignee  will  repack  the  tomatoes,  send  claim  for 
damages,  and  put  in  claim  for  repacking;  and  that  the 
goods  are  "not  damaged  over  40  per  cent."  It  is 
marked  as  "Eegistered  March  28, 1914,"  and  is  signed 
"M.  F.  Criger,  Inspector,"  besides  bearing  other  busi- 
ness notations.  The  statement  is  general  and  may 
require  explanation.  There  was  evidence,  therefore, 
tending  to  show  that  within  the  ten  days  at  the  place 
of  the  ultimate  destination  of  the  shipment  the  claim 
was  made  to  the  Southern  Pacific  Company  in  writing. 
It  appears  to  be  suflBcient  to  inform  the  carrier  that 
the  consignee  claims  damages  for  the  entire  loss  of  a 
part  of  the  goods  and  for  injury  to  another  portion 
and  to  bring  to  the  attention  of  the  carrier 's  represen- 
tatives the  condition  of  the  shipment.  We  do  not  con- 
sider it  a  matter  of  moment  which  one  of  the  two  men 
who  examined  the  goods  wrote  the  statement,  or 
whether  it  was  written  by  some  third  person.  There 
is  no  requirement  in  the  stipulation  quoted  that  the 
shipper  or  the  consignee  shall  sign  the  claim.  The 
written  claim  does,  however,  inform  the  carrier  who 
the  claimant  is.    No  particular  form  of  notice  is  speci- 


614       tlNiTEa>  Brokers  Co.  v.  Southern  Pac.  Co.     [86  Op. 

.  ■  ■  > 

fied  or  made  requisite  by  clause  8,  or  by  the  form  of  the 
bill  of  lading  approved  by  the  Interstate  Commerce 
Commission.  We  do  not  understand  that  the  condi- 
tions on  a  bill  of  lading  are  approved  by  the  Interstate 
Commerce  Commission  for  any  fanciful  or  '* red-tape" 
purpose,  but  to  meet  the  actual  conditions  of  business 
life  and  mutually  to  protect  the  carrier  and  the  ship- 
per or  consignee  in  the  ordinary  every-day  affairs  of 
transportation  of  the  products  of  the  country  from 
one  place  to  another :  Georgia,  Florida  S  Alabama  Ry. 
V.  Blish  Mill.  Co.,  241  U.  S.  190, 198  (60  L.  Ed.  948,  36 
Sup.  Ct.  Rep.  541). 

A  stipulation  as  to  notice  of  a  claim  for  injury  to 
goods  while  being  transported  by  a  common  carrier 
should  be  given  a  reasonable  construction,  and  a  sub- 
stantial compliance  therewith  on  the  part  of  those  for 
whom  the  shipment  is  made  is  all  that  is  required,  hav- 
ing in  view  the  object  and  purpose  of  the  requirement 
of  notice:  4  R.  C.  L.,  p.  796,  §  254;  Atchison,  Topeka  S 
S.  F.  R.  Co.  V.  Temple,  47  Kan.  7  (27  Pac.  98, 13  L.  R.  A. 
362) ;  Hoye  v.  Pennsylvania  R.  Co.,  14  Ann.  Cas.  414, 
417,  note.  It  has  been  held  that  formal  written  notice 
of  the  loss  sustained  is  not  required,  because  the  pur- 
pose of  the  written  notice  is  fully  accomplished  when 
the  condition  of  the  shipment  is  clearly  brought  to  the 
attention  of  the  representatives  of  the  company. 
When  a  shipper  on  receiving  goods  in  a  damaged  con- 
dition signs  a  receipt  under  protest  it  has  been  held 
that  that  constitutes  sufficient  notice  to  the  carrier  that 
the  shipper  intends  to  enforce  his  rights:  4  R.  C.  L., 
p.  796,  §  254;  Hinkle  v.  SoiUhern  Ry.  Co.,  126  N.  C. 
932  (36  S.  E.  348,  78  Am.  St.  Rep.  685). 

In  Georgia,  Florida  S  Alabama  Ry.  Co.  v.  Blish  Mill. 
Co.,  241  U.  S.  190  (60  L.  Ed.  948,  36  Sup.  Ct.  Rep.  541), 
after  some  correspondence  in  regard  to  a  shipment  of 
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a  carload  of  flour,  the  shipper  telegraphed  to  the  man- 
ager of  the  carrier  five  days  after  arrival  of  the  goods 
at  destination  as  follows : 

"We  will  make  claim  against  railroad  for  entire 
contents  of  car  at  invoice  price.  Must  refuse  shipment 
as  we  cannot  handle. '* 

It  was  held  that  the  message  fulfilled  the  require- 
ment of  the  stipulation  in  the  bill  of  lading  that  the 
claim  should  be  made  in  writing.  Mr.  Justice  Hughes 
said  at  page  198  of  the  opinion  in  that  case : 

"In  the  preceding  telegrams,  which  passed  between 
the  parties  and  are  detailed  by  the  state  court  in  stat- 
ing the  facts,  the  shipment  had  been  adequately  identi- 
fied, so  that  this  final  telegram  taken  with  the  others 
established  beyond  question  the  particular  shipment 
to  which  the  claim  referred  and  was  in  substance  the 
making  of  a  claim  within  the  meaning  of  the  stipula- 
tion, the  object  of  which  was  to  secure  reasonable 
notice.  We  think  that  it  sufficiently  apprised  the  car- 
rier of  the  character  of  the  claim,  for  while  it  stated 
that  the  claim  was  for  the  entire  contents  of  the  car 
'at  invoice  price'  this  did  not  constitute  such  a  variance 
from  the  claim  for  the  value  of  the  flour  as  to  be  mis- 
leading; and  it  is  plain  that  no  prejudice  resulted. 
Granting  that  the  stipulation  is  applicable  and  valid,  it 
does  not  require  documents  in  a  particular  form.  It  is 
addressed  to  a  practical  exigency  and  it  is  to  be  con- 
strued in  a  practical  way." 

The  writing  in  the  case  at  bar  is  more  in  detail  than 
the  quoted  telegram  in  the  case  last  mentioned  and  is  a 
substantial  compliance  with  tTie  stipulation  in  either 
of  the  bills  of  lading  referred  to  in  the  answer:  10 
C.  J.,  pp.  328-336  (§489);  Jenkins  v.  Atlantic  Coast 
Line  R.  Co.,  83  S.  C.  473  (65  S.  E.  636).  In  our  judg- 
ment the  diversion  of  the  goods  in  question  while  in 
transit  does  not  materially  change  this  case  in  view  of 
the  fact  that  the  defendant  pleaded  a  contract  or  bill 
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of  lading  for  the  carriage  of  the  goods  over  the  last 
connecting  line.  In  the  absence  of  evidence  locating 
the  place  of  the  damage  to  goods  occurring  while  in 
transit  over  several  connecting  lines  of  raUroad,  the 
almost  universal  rule  is  that  a  presumption  arises, 
where  the  goods  are  delivered  to  the  initial  carrier  in 
good  condition  and  are  delivered  by  the  terminal  car- 
rier in  a  damaged  condition,  that  they  were  injured  on 
the  line  of  the  last  carrier  and  the  burden  of  proof  is 
on  the  terminal  carrier  to  show  that  the  damage  was 
not  done  on  its  line;  that  it  occurred  without  its  fault, 
or  through  the  failure  of  the  shipper  to  perform  his 
contract :  4  B.  C.  L.,  §  383,  p.  925 ;  6  Cyc.  490,  491 ; 
Lacey  v.  Oregon  R.  S  N.  Co.,  63  Or.  596,  601  (128  Pac. 
999) ;  Ghdf,  C.  S  S.  F.  R.  Co.  v.  Edloff,  89  Tex.  454  (34 
S.  W.  414,  416,  35  S.  W.  144).  In  an  action  against  a 
common  carrier  for  damage  to  freight,  the  plaintiff 
makes  out  a  prima  facie  case  by  producing  the  receipt 
of  the  initial  carrier  acknowledging  that  the  freight  was 
delivered  to  it  in  good  order :  Seller  v.  Steamship  Pa- 
cific, 1  Or.  410,  413  (Fed.  Gas.  No.  12,644) ;  Hastings  v. 
Pepper,  11  Pick.  (28  Mass.)  40,  42;  Canney  v.  Amer- 
ican Express  Co.,  222  Mass.  348  (110  N.  E.  967,  968) ; 
1  Michie  on  Carriers,  p.  828;  Hutchinson  on  Carriers 
(3  ed.),  §  158. 

5.  Owing  to  an  extension  of  time  for  briefs  upon  the 
point  we  have  delayed  an  expression  in  regard  to  a 
preliminary  question.  The  transcript  of  all  the  evi- 
dence was  sent  up  to  this  court  with  the  bill  of  excep- 
tions, but  was  not  formally  made  a  part  thereof. 
Prior  to  the  argument  counsel  for  plaintiff  moved  the 
court  to  be  allowed  to  amend  the  certificate  to  the  bill 
of  exceptions  and  presented  an  amended  certificate  so 
as  to  attach  all  the  evidence.  Under  the  rule  an- 
nounced in  McGregor  y.  Oregon  R.  d  N.  Co.,  50  Or.  527 
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(93  Pac.  465, 14  L.  R.  A.  (N.  S.)  668),  the  correction  is 
allowed.  We  consider  the  evidence  in  passing  upon 
the  motion  for  a  nonsuit.  The  trial  court  erred  in 
granting  this  motion.  It  follows  that  the  judgment 
of  the  lower  court  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

Bbvebsed  and  Bemandbd  fob  New  Trial. 

Mb.  Justice  Moobe,  Mb.  Justicb  Habbis  and  Mb. 
Justicb  MoCamant  concur. 


Bubmitted  on  briefs  October  30,  modified  December  11,  1917. 

BYERS  V.  WE-WA-NE.* 

(169  Pac.  121.) 

Bndence— Jadlcial  Notice — Congressional  Bacords. 

1.  The  court  can  take  judicial  notice  of  the  public  documents 
throwing  light  on  an  act  of  Congress,  and  also  of  the  journals  of  Con- 
gress and  the  congressional  records  showing  the  steps  which  finally 
led  to  its  enactment. 

Public  Lands— '^Oonflmmtion.'* 

2.  A  legislative  confirmation  of  a  claim  to  land  is  a  recognifion 
of  the  yalidity  of  such  claim,  and  operates  as  effectually  as  a  grant 
or  quitclaim  from  the  government;  a  confirmation  is  a  conveyance 
of  an  estate  or  right  to  land  to  one  who  has  possession  or  some  estate 
therein. 

Statutes — Oonstmctlon— Legislatirs  X&tent. 

3.  The  legislative  intent  is  controlling  in  the  interpretation  of  a 
statute. 


Waters  and  Watercourses — Non-navigable  Waters — State  Jurisdiction. 

4.  A  state  has  jurisdiction  over  the  non-navigable  waters  within 
its  boundaries. 

Indians — ^Title  to  Land — ^Brtingnisbment  by  Statnte. 

5.  Whatever  the  rights  of  the  Walla  Walla,  Cayuse  and  Umatilla 
Indians  under  the  treaty  of  June  9,  1855,  ratified  March  8,  1859  (12 
Stat.  945),  it  was  competent  for  Congress  to  terminate  them  by  legis- 
lation, as  Congress  may  extinguish  Indian  titles. 


*0n  right  of  court  to  take  judicial  notice  of  existence  and  contents  of 
legislative  journalS|  see  note  in  40  L.  B.  A.  (N.  S.)  38,      ItspOBTE^. 
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Waters  and  Watercourses  —  Water  Blgbts  —  Treaties  and  Statntes  — 
Oonfirmation — "Existing  Bight." 

6.  The  treaty  of  June  9,  1855,  ratified  March  8,  1859,  between  the 
United  States  and  the  Walla  Walla,  Cajuse  and  Umatilla  Indians  set 
apart  to  them  a  tract,  and  provided  that  the  exclusive  right  of  taking 
fish  in  the  streams  running  through  and  bordering  the  reservation 
should  be  secured  to  the  Indians,  and  at  all  other  usual  and  accus- 
tomed stations  in  common  with  the  citizens  of  the  United  States, 
and  sought  to  encourage  agriculture  and  milling,  but  thereafter  the 
Indians  did  comparatively  little  farming.  On  July  7,  1870,  the  Indian 
agent  issued  a  permit  to  contestant's  predecessor  to  construct  a  ditch 
across  part  of  the  reservation  to  take  water  from  the  Umatilla  Kiver 
to  the  City  of  Pendleton  for  milling  and  other  purposes,  on  condition 
that  no  permanent  rights  s-hould  vest  and  that  any  ditch  might  be 
discontinued  by  the  department,  and  from  1874  a  flour-mill  secured 
its  power  from  the  water  so  diverted.  Act  Cong.  March  3,  1885,  c.  319, 
23  Stat.  340,  an  allotment  act,  confirmed  the  water  right  granted  by 
the  agent  if  it  should  not  impair  any  existing  right  to  the  reasonable 
use  of  the  water  of  the  stream  for  agricultural  purposes.  Held,  that 
an  "existing  right"  to  water,  as  used  in  the  act  of  1885,  presupposed 
a  plan  for  its  utilization,  and  that  the  act  confirmed  and  granted  to 
contestant  the  rights  previously  granted  by  the  Indian  agent,  abridged 
by  no  prior  claim  to  the  water  except  the  right  of  the  Indians  to  use 
it  for  household  purposes  and  to  water  livestock. 

Indians — Treaties — Constmctlon— Water  Bights. 

7.  Such  treaty  of  June  9,  1855,  did  not  impliedly  appropriate  the 
waters  of  the  Umatilla  River  for  the  use  of  the  Indians  whenever  they 
should  see  fit  to  use  such  waters,  especially  where  the  lands  on  the 
reservation  did  not  require  water  to  produce  crops,  where  as  late  as 
30  years  after  the  treaty  no  Indians  were  irrigating,  where  certain 
parts  of  the  lands  could  not  be  irrigated  without  a  prohibitive  ex« 
pense,  where  the  good  lands  were  sufficient  for  their  maintenance, 
and  where  a  majority  of  the  adult  male  Indians  on  the  reservation 
assented  to  a  later  act  of  Congress  including  a  grant  of  water  power 
for  use  of  flour-mill  outside  of  the  reservation  by  means  of  ditches 
diverting  the  water  of  the  river. 

Indians — Treaties — Construction. 

8.  Indian  treaties  should  be  liberally  construed  in  favor  of  the 
Indians  and  the  treaty  may  be  read  in  the  light  of  the  circumstances 
under  which  it  was  negotiated  and  ratified,  and  the  purposes  in  view 
and  the  situation  of  the  parties  may  be  considered. 

[As  to  the  effect  of  treaties  and  the  power  to  annul  them  by 
hostile  legislation,  see  note  in  81  Am.  Dec.  536.] 

From  Umatilla :  Gilbebt  W.  Phelps,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  McCamant. 

This  is  a  proceeding  brought  under  the  authority  of 
Sections  6635-6659,  L.  0.  L.,  to  determine  the  rights  of 
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^^-^^  ' 

the  respective  parties  to  the  waters  of  the  Umatilla 
Eiver. 

The  United  States  appeared  and  asserted  the  rights 
of  sundry  of  its  Indian  wards,  claiming  for  them  water 
adequate  for  the  irrigation  of  so  much  of  their  allot- 
ments as  are  situate  in  the  bottoms  of  the  Umatilla 
Eiver.  Sophie  Byers  thereupon  filed  a  contest,  as- 
serting that  she  is  the  owner  of  10,000  cubic  feet  per 
minute  of  the  waters  in  question  for  the  purpose  of 
operating  a  flour-mill  at  Pendleton.  She  alleges  that 
her  rights  are  paramount  to  those  of  the  United  States 
and  of  the  Indians  on  whose  behalf  the  United  States 
claims  the  water. 

A  reply  was  filed  to  the  claim  of  Mrs.  Byers  and  on 
the  issues  so  arising  a  large  amount  of  testimony  was 
taken.     The  most  material  facts  are  not  in  dispute. 

On  June  9,  1855,  a  treaty  was  entered  into  by  the 
United  States  with  the  Walla  Walla,  Cayuse  and 
Umatilla  Indians  and  this  treaty  was  ratified  by  the 
Senate,  March  8,  1859.  By  the  treaty  the  Indians 
ceded  to  the  United  States  a  large  territory  to  which 
they  had  theretofore  asserted  title.  The  treaty  set 
apart  to  them  a  smaller  body  of  land  and  provided: 

**That  the  exclusive  right  of  taking  fish  in  the 
streams  running  through  and  bordering  said  reserva- 
tion is  hereby  secured  to  said  Indians,  and  at  all  other 
usual  and  accustomed  stations  in  common  with  citizens 
of  the  United  States.*' 

The  United  States  agreed  to  pay  the  Indians  cer- 
tain sums  of  money,  to  erect  a  flour-mill  and  other 
structures,  to  employ  a  superintendent  of  farming 
operations,  and  to  plow  and  fence  at  least  ten  acres  of 
land  for  each  of  the  head  chiefs.  The  treaty  is  found 
in  Volume  35  of  Senate  Documents  at  page  522. 
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It  appears  that  a  flour-mill  was  erected  on  the  reser- 
vation, but  that  it  burned  about  1884  and  was  not 
rebuilt.  For  many  years  after  the  ratification  of  the 
treaty  the  country  comprised  in  the  reservation  was 
given  over  to  the  raising  of  livestock.  The  Indians  did 
comparatively  little  farming.  The  pleadings  admit 
that  in  1885 : 

'*The  lands  upon  the  Umatilla  Indian  Eeservation 
had  not  been  allotted  in  severalty  and  no  ditches,  races, 
or  canals  had  been  constructed  or  built,  nor  had  any 
of  the  waters  of  the  Umatilla  River  been  conveyed 
away  from  the  natural  and  ancient  channel  thereof. ' ' 

In  1882  Congress  authorized  the  sale  of  640  acres 
of  the  land  on  the  western  end  of  the  reservation  as  an 
additional  town  site  for  the  City  of  Pendleton.  In 
1885  an  act  was  passed  for  the  allotment  of  the  lands 
to  the  Indians  in  severalty  with  the  usual  restrictions 
on  alienation.  Pursuant  to  this  authority  the  best 
land  on  the  reservation  has  been  allotted  and  is  now 
fenced  and  farmed.  Without  irrigation  it  produces 
crops  of  wheat  averaging  forty  bushels  to  the  acre. 
Some  of  the  land  is  farmed  by  the  Indians,  but  in  most 
cases  the  Indian  owners  lease  to  white  tenants  who  pay 
them  a  cash  rental. 

On  July  7,  1870,  the  agent  in  charge  of  the  reserva- 
tion, pursuant  to  authority  from  the  Department,  is- 
sued a  permit  to  George  A.  La  Dow,  F.  Coats,  Lot  Liv- 
ermore,  0.  F.  Thompson  and  George  W.  Bailey  to 
construct  a  ditch  across  a  part  of  the  reservation  to 
take  water  from  the  Umatilla  River  to  the  City  of 
Pendleton  ^'for  agricultural,  milling  and  other  pur- 
poses.'* The  permit  contained  the  following  qualifi- 
catioii : 

*'In  granting  this  permission  to  construct  the  said 
water  ditch,  it  is  upon  the  express  condition  that  no 
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permanent  rights  shall  attach  or  become  vested,  but 
that  any  ditch  or  canal  dug  or  constructed,  and  the  use 
of  the  same,  shall  be  subject  to  the  control  of  and  to  be 
discontinued  at  the  pleasure  of  the  Department." 

The  rights  acquired  under  this  permit  subsequently 
passed  to  W.  S.  Byers  and  Company,  a  copartnership. 
W.  S.  Byers  succeeded  to  the  rights  of  the  copartner- 
ship and  on  the  death  of  W.  S.  Byers  several  years  ago, 
his  widow,  Sophie  Byers,  became  the  owner  of  the 
rights  so  initiated.  The  water  so  diverted  was  used  at 
an  early  date  to  water  lawns  and  gardens  in  Pendle- 
ton. In  1874  W.  S.  Byers  constructed  a  flour-mill  at 
Pendleton  and  thereafter  the  water  was  used  to  supply 
this  mill  with  power.  The  mill  burned  September  20, 
1897,  but  it  was  rebuilt  the  following  year.  Except 
for  this  interruption  it  Jias  been  operated  continuously 
since  1874,  securing  its  power  from  the  water  diverted 
by  the  ditch  authorized  and  constructed  in  1870. 

The  allotment  act  of  1885  contained  the  following 
proviso : 

^^  Provided  further,  That  the  water  right  across  a 
certain  portion  of  said  reservation  from  the  town  of 
Pendleton  granted  by  the  Interior  Department  July 
seventh,  eighteen  hundred  and  seventy  on  the  applica- 
tion of  George  A.  La  Dow,  Lot  Livermore  and  other 
citizens  of  Pendleton  for  manufacturing,  irrigating 
and  other  purposes  be  confirmed  and  continued  to 
W.  S.  Byers  and  Company,  their  successors :  Provided, 
That  this  act  shall  in  no  way  impair  or  affect  any  exist- 
ing right  to  a  reasonable  use  of  the  water  of  said 
stream  for  agricultural  purposes,  nor  shall  confirm 
or  grant  any  right  to  use  the  water  thereof  in  any 
manner  nor  to  any  extent  beyond  or  different  from  that 
to  which  it  has  been  heretofore  appropriated. ' ' 

Mrs.  Byers  contended  that  the  above  legislation  con- 
stitutes a  grant  of  the  water  right  which  is  superior 
to  any  rights  possessed  by  the  Indians. 
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■Ill  ■ 

The  Byers  ditch  leaves  the  Umatilla  River  near  the 
west  boundary  of  the  reservation  at  a  point  which 
was  within  the  reservation  when  the  ditch  was  con- 
structed, but  which  is  now  without  the  reservation 
on  land  owned  by  contestant.  The  ditch  runs  slightly 
in  excess  of  a  mile  to  the  mill.  The  water  leaves  the 
mfli  by  a  race  and  returns  to  the  river  without  sub- 
stantial diminution  in  quantity,  a  short  distance  below 
the  mill.  There  are  two  other  mills  on  the  Umatilla 
below  the  Byers  mill  which  make  use  of  this  same 
water. 

W.  S.  Byers  and  contestant,  as  his  successor  in  in- 
terest, have  acquired  all  lands  bordering  on  the  river 
from  the  west  line  of  the  reservation  to  a  point  below 
the  intake  of  the  ditch,  with  the  exception  of  one  small 
piece. 

The  witnesses  for  the  United  States  testify  that 
the  bench  lands  on  the  reservation  could  not  -be  irri- 
gated from  the  Umatilla  River  without  a  prohibitive 
expense.  There  are  about  5,300  acres  of  bottom 
land,  however,  which  could  be  irrigated.  The  evidence 
shows  that  much  of  this  land  is  rocky  and  of  little 
value  and  that  the  expense  of  clearing  other  portions 
and  preparing  them  for  irrigation  approximates  $100 
an  acre.  The  water  in  the  Umatilla  is  adequate  to 
the  irrigation  of  this  bottom  land,  but  only  through 
the  use  of  the  water  which  contestant  has  been  using 
for  the  operation  of  her  mill.  The  United  States 
claims  that  the  right  to  use  the  waters  of  the  Umatilla 
for  irrigation  was  impliedly  reserved  to  the  Indians 
by  the  treaty  of  June  9, 1855,  and  that  the  act  of  1885 
granted  only  a  revocable  license  to  use  the  water, 
subordinate  at  all  times  to  the  rights  of  the  Indians 
therein. 
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The  lower  court  found : 

*  *  That  the  amount  of  water  necessary  to  operate  the 
mill  is  about  10,000  cubic  feet  per  minute,  or  nearly 
167  second-feet  of  water;  that  the  river  at  Pendleton 
during  the  dry  time  of  the  year  has  had  a  minimum 
flow  of  as  low  as  23  second-feet;  that  when  the  water 
is  less  than  167  second-feet,  then  the  contestant's  mill 
requires  all  the  water  that  is  flowing  in  the  stream, 
and  has  since  the  building  of  the  mill  used  practically 
all  of  the  water  flowing  in  the  stream,  when  the  flow 
was  less  than  167  second-feet." 

'*As  to  the  use  of  water  by  the  Indians,  when  the 
United  States  by  the  act  of  Congress  of  March  3d, 
1885,  set  aside  for  the  use  of  the  Indians  the  lands  in- 
cluded within  the  Umatilla  Reservation,  such  water 
as  was  or  might  be  needed  for  domestic  uses,  and  for 
the  purpose  of  agriculture,  was  also  set  aside  or  re- 
served, and  to  the  extent  said  waters  may  be  required 
on  the  reservation  for  domestic  and  agricultural  uses 
by  the  Indians  upon  the  reservation,  there  is  vested 
in  the  Indians  a  paramount  right. ' ' 

The  decree  fixed  the  amount  of  water  to  which  each 
Indian  is  entitled  and  adjudged  that  these  water  rights 
are  paramount  to  those  of  contestant  so  long  as  the 
water  is  used  by  an  Indian.  In  the  event  that  the 
water  shall  be  used  on  the  allotments  by  others  than 
Indians,  the  priority  date  is  fixed  by  the  decree  as 
1895.  Contestant  is  awarded  167  second-feet  with  a 
priority  date  of  1870. 

Both  parties  have  appealed.  Modipibd. 

For  contestant-appellant  there  was  a  brief  submit- 
ted over  the  names  of  Messrs.  Fee  d  Fee  and  Messrs. 
Raley  &  Raley. 

For  contestees-appellants  there  was  submitted  a 
brief  over  the  names  of  Mr.  Clarence  L.  Reames, 
United  States  Attorney,  aind  Mr.  Robert  R.  Rankin, 
Assistant  United  States  Attorney. 
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Mb.  Justice  McCamant  delivered  the  opinion  of 
the  court. 

The  briefs  in  this  case  are  exhaustive ;  they  discuss 
many  questions  which  we  do  not  find  it  needful  to 
determine.  We  agree  with  counsel  for  the  United 
States  in  his  statement  **that  upon  the  interpreta- 
tion of  [the  act  of  1885]  the  claim  of  contestant  Byers 
to  the  waters  of  the  Umatilla  Biver  is  sustained  or 
falls.''  Although  contestant's  predecessors  in  inter- 
est had  used  this  water  for  fifteen  years  prior  to  1885, 
it  is  conceded  that  their  use  during  that  period  was 
based  on  a  permit  revocaible  by  the  United  States  at 
will. 

1.  By  1885  the  Byers  mill  had  become  a  valuable 
property  with  a  capacity  of  about  500  barrels  a  day. 
The  Indians  made  use  of  it,  exchanging  their  wheat 
for  flour.  It  was  equipped  to  be  operated  wholly  by 
water-power  and  its  value  was  therefore  dependent 
on  the  water  right  which  was  enjoyed  by  sufferance. 
The  owners  of  the  mill  were  anxious  to  secure  some 
better  right  to  the  water  than  they  then  possessed. 
They  succeeded  in  convincing  the  Oregon  delegation 
in  Congress  and  the  Indian  Bureau  that  they  were 
entitled  to  some  assurance  in  this  regard.  We  can 
take  judicial  knowledge  of  the  public  documents  which 
throw  light  on  the  Act  of  1885  and  also  of  the  jour- 
nals of  Congress  and  the  Congressional  record  show- 
ing the  steps  which  finally  led  to  the  enactment  of  this 
statute:  Lewis  Publishing  Co.  v.  Morgan,  229  U.  S. 
288,  301,  312  (57  L.  Ed.  1190,  33  Sup.  Ct.  Bep.  867). 

In  1884  Honorable  M.  C.  George,  then  a  member 
of  the  House  of  Representatives  from  Oregon,  intro- 
duced a  bill  providing  for  the  allotment  in  severalty 
of  the  lands  on  the  Umatilla  Reservation;  this  bill 
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contained  a  provision  confirming  the  water  right  in 
question.  In  a  report  to  the  Secretary  of  the  Interior 
on  the  subject  of  this  bill,  the  Commissioner  on  Indian 
Affairs  said: 

''There  is  a  provision  in  the  present  bill,  page  6,  not 
found  in  the  former  bill.  It  confirms  to  W.  S.  Byers 
&  Co.,  successors  to  George  A.  La  Dow,  Lot  Livermore, 
and  other  citizens  of  Pendleton,  the  water  right  across 
a  portion  of  the  said  Umatilla  Reservation  granted  by 
the  Department  July  7, 1870.  I  see  no  objection  to  this 
measure. 

**The  records  of  this  office  show  that  under  date  of 
April  23,  1870,  the  superintendent  of  Indian  Affairs 
for  Oregon,  Col.  A.  B.  Meacham,  transmitted  a  peti- 
tion signed  by  George  A.  La  Dow,  F.  Coats,  Lot  Liver- 
more,  0.  F.  Thompson,  and  Geo.  W.  Bailey,  citizens 
of  Pendleton,  Oregon,  praying  for  permission  to  con- 
struct a  water  ditch  across  a  portion  of  said  reserva- 
tion to  the  town  of  Pendleton,  for  irrigating,  manu- 
facturing, and  milling  purposes.  Colonel  Meacham 
recommended  the  granting  of  the  petition,  and  accord- 
ingly, by  letter,  dated  May  16, 1870,  he  was  authorized 
by  this  office  to  grant  the  privilege  asked  for,  if  it  could 
be  done  without  injury  or  detriment  to  the  Indians 
or  their  property,  and  upon  the  express  condition  that 
no  permanent  rights  should  attach  or  become  vested, 
and  that  any  ditch  or  canal  dug  or  constructed,  and 
the  use  of  the  same,  should  be  subject  to  the  control 
of  and  to  be  discontinued  at  the  pleasure  of  the  De- 
partment. ' ' 

'  *  On  the  strength  of  the  authority  thus  given,  a  very 
large  sum  of  money  has  been  expended  by  Byers  &  Co. 
in  the  construction  of  a  flour  and  grist  mill  and  the 
purchase  of  machinery  therefor.  The  ditch  has  been 
in  constant  use  since  its  construction  and  the  privilege 
has  been  of  untold  benefit  to  the  people  of  Pendleton 
and  surrounding  country,  and  of  no  little  service  to  the 
Indians  themselves. 

86  Or. — 40 
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''I  believe  the  right  should  be  confirmed  to  Byers  & 
Co.,  and  I  accordingly  so  recommend.  No  damage  can 
result  to  the  Indians  thereby. '  ^ 

This  report  was  transmitted  by  the  Secretary  of 
the  Interior  with  a  statement  that  this  official  could 
see  no  objection  to  the  passage  of  the  bill  confirming 
the  water  right. 

These  documents  unequivocally  demonstrate  the 
approval  by  the  Indian  Bureau  of  the  proposed  con- 
firmation. The  House  bill  introduced  by  M.  C.  George 
never  became  a  law. 

About  the  same  time  Hon.  James  H.  Slater,  United 
States  Senator  from  Oregon,  introduced  Bill  No.  938 
in  the  Senate.  This  bill  recited  in  a  preamble  the 
license  granted  to  La  Dow  and  others,  the  transfer 
to  W.  S.  Byers  and  Company  of  the  rights  arising 
thereunder,  the  belief  of  Byers  that  the  water  rights 
were  indefeasible  and  the  investment  of  a  large  smn 
of  money  in  reliance  on  that  belief.  The  body  of  the 
bill  is  as  follows : 

**Be  it  enacted  by  the  Senate  and  the  House  of 
Representatives  of  the  United  States  of  America  in 
Congress  assembled,  that  the  right  of  W.  S.  Byers, 
Robert  Q.  Thompson,  and  Jeremiah  Barnhart,  now  con- 
stituting the  firm  of  W.  S.  Byers  and  Company,  of 
the  town  of  Pendleton,  in  the  State  of  Oregon,  to  take 
water  from  the  Umatilla  River  at  a  point  on  the 
southwest  quarter  of  the  southwest  quarter  of  Sec- 
tion one,  in  township  two  north,  range  thirty-two  east 
of  the  Willamette  meridian,  on  the  Umatilla  Reserva- 
tion, in  the  said  State,  in  the  manner  and  to  the  ex- 
tent heretofore  and  now  taken  by  the  said  Byers  and 
Company,  and  to  convey  the  same,  by  means  of  a 
ditch,  race,  or  otherwise,  to  the  mill  of  said  company 
in  the  town  of  Pendleton,  for  manufacturing  and  other 
purposes,  together  with  the  right  of  way  for  said 
ditch  or  race  as  at  present  constructed  through  and 
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over  lands  of  the  said  reservation,  is  hereby  confirmed 
to  them,  their  heirs  and  assigns,  and  each  of  said  par- 
ties shall  take  and  become  seized  of  the  rights  herein 
confirmed  in  the  ratio  of  his  interest  held  and  owned 
in  the  said  firm  of  W.  S.  Byers  and  Company." 

This  bill  was  referred  to  the  Committee  on  Indian 
Affairs,  February  20,  1884.  The  conamittee  reported 
reconamending  that  the  bill  be  passed  with  the  follow- 
ing amendment: 

**This  Act  shall  in  no  way  impair  or  affect  any  ex- 
isting right  to  a  reasonable  use  of  the  water  of  said 
stream  for  agricultural  purposes.  ^  ^ 

The  Bill  came  up  for  consideration  April  25,  1884. 
Senator  Harrison  commented  on  it  as  follows : 

*  *  The  case,  according  to  the  report,  seems  to  be  this : 
In  1870,  under  a  license  granted  by  the  Commissioner 
of  Indian  Affairs,  these  parties  constructed  a  ditch 
to  take  water  from  a  Stream  somewhere  on  the  Uma- 
tilla reservation,  the  ditch  being  something  like  one 
mile  in  length.  They  paid  nothing  for  the  right  to 
the  Indians  or  anybody  else.  It  was  expressly  stipu- 
lated in  the  grant  that  it  was  a  mere  license  revocable 
at  the  pleasure  of  the  Indian  Department.  It  seems 
they  have  gone  on  and  constructed  a  mill  and  are 
using  this  water-right,  which  I  should  conclude  to 
be  a  very  valuable  one,  taking  the  water  not  at  a  point 
where  they  have  any  riparian  rights  at  all,  but  where 
if  there  are  any  riparian  rights  they  belong  to  the 
Indians. 

**It  is  not  clear  by  the  report  whether  the  point  at 
which  the  water  is  taken  from  the  stream  is  within 
the  reservation  as  now  reduced  under  recent  legisla- 
tion, but  if  it  is  it  seems  to  me  there  is  no  reason  why 
a  valuable  water-right,  as  this  evidently  is,  should  be 
confirmed  to  these  gentlemen  without  the  payment  of 
a  dollar  to  anybody.  The  bill  is  an  absolute  confirma- 
tion of  their  title,  so  far  as  the  Government  can  con- 
firm it,  for  all  future  time,  when  they  have  paid  no 
consideration  for  it  to  anyone.    It  is  intended  to  give 
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them  an  exclusive  right  to  a  large  body  of  water  which 
may  be  valuable  for  other  purposes,  and  to  which 
other  people  may  have  some  right,  so  far  as  I  know 
from  the  report;  and  I  do  not  think  the  bill  ought  to 
pass. '  ^ 

Senator  Slater  answered  these  objections  and  the 
bill  was  thereupon  passed  by  the  Senate.  We  cannot 
find  that  it  ever  came  to  a  vote  in  the  House. 

On  April  30,  1884,  the  Senate  passed  Senate  Bill 
No.  66  providing  for  the  allotment  in  severalty  of 
lands  on  the  Umatilla  Reservation.  On  February  24, 
1885,  this  Bill  came  up  for  consideration  in  the  House 
and  by  a  vote  of  79  to  4  the  following  amendment  was 
added : 

^^  Provided  further,  That  the  water-right  across  a 
portion  of  said  reservation  through  the  town  of  Pen- 
dleton, granted  by  the  Interior  Department  July  7, 
1870,  on  the  application  of  GeTorge  A.  La  Dow,  Lot 
Livermore,  and  other  citizens  of  Pendleton,  for  manu- 
facturing, irrigating,  and  other  purposes;  be  confirmed 
and  continued  to  W.  S.  Byers  &  Co.,  their  successors. ' ' 

The  Bill  was  thereupon  passed  and  returned  to  the 
Senate  for  concurrence  in  the  House  amendments. 
The  Congressional  Record  shows  that  the  report  of 
the  Commissioner  of  Indian  Affairs  above  quoted  was 
called  to  the  attention  of  the  House  and  that  the  Bill 
went  over  by  request  in  order  that  it  might  be  more 
maturely  investigated. 

On  February  25,  1885,  the  Senate  again  considered 
Senate  Bill  No.  66  on  the  question  of  the  House  amend- 
ments. After  some  discussion  the  Senate  amended 
the  Bill  by  adding  the  following : 

^^  Provided,  That  this  act  shall  in  no  way  impair  or 
affect  any  existing  right  to  a  reasonable  use  of  the 
water  of  said  stream  for  agricultural  purposes,  nor 
shall   confirm  or  grant    any   right  to  use  the  water 
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thereof  in  any  manner  nor  to  any  extent  beyond  or 
different  from  that  to  which  it  has  been  heretofore 
appropriated. ' ' 

The  House  subsequently  concurred  in  this  amend- 
ment and  the  act  as  finally  passed  is  in  form  as  quoted 
in  the  statement  of  facts. 

The  foregoing  review  of  this  legislation  makes  plain 
the  following  facts : 

1.  The  purpose  in  view  on  the  part  of  the  Oregon 
delegation  in  Congress  was  to  transfer  the  license 
theretoTore  enjoyed  by  W.  S.  Byers  and  Company  into 
a  grant. 

2.  The  Indian  Bureau  believed  that  the  mill  operated 
by  this  water  was  * '  of  no  little  service  to  the  Indians  * ' 
and  that '  *  the  right  should  be  confirmed. '  ^ 

3.  The  House  acted  deliberately  and  with  the  rec- 
ommendation of  the  Indian  Department  before  it. 

4.  The  attention  of  the  Senate  was  called  by  Senator 
Harrison  to  the  fact  that  it  was  granting  a  valuable 
right  without  compensation  and  with  this  objection 
pointed  out  the  Senate  passed  the  Bill.  It  is  of  no 
consequence  that  these  matters  are  made  to  appear 
by  the  debate  on  other  bills  than  that  finally  passed. 
The  other  bills  involved  the  same  subject  matter  and 
were  pending  in  the  same  Congress. 

2.  Unless  the  language  of  the  Act  requires  us  so  to 
do,  we  ought  not  to  hold  that  this  Act  left  the  parties 
where  they  were  before  the  legislation  was  enacted. 
The  salient  language  in  the  Act  is :  *  *  That  the  water 
right  •  •  be  confirmed. ' ' 

What  is  the  legal  significance  of  the  word  **  con- 
firm r^  In  Turk  v.  SkUes,  45  W.  Va.  82  (30  S.  E.  234, 
235),  it  is  said: 

**Here  is  the  word  *  confirm.^  It  has  a  legal  force 
under  the  law  of  conveyances.  •  •  Lord  Coke  de- 
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fines  it  [a  confirmation]  to  be:  *A  conveyance  of  an 
estate  or  right  in  esse,  whereby  a  voidable  estate  is 
made  sure  and  unavoidable,  or  a  particular  estate  in- 
creased. '  2  Lomax  Dig.  101.  To  make  sure  a  voidable 
estate  is  the  proper  oflSce  of  confirmation.  2  Minor, 
Inst.  717." 

In  Missouri  etc.  Ry.  Co.  v.  Ransom,  15  Tex.  Civ. 
App.  689  (41  S.  W.  826,  830),  the  court  says:  *'A  con- 
firmation is  making  firm  what  was  before  infirm." 
The  foregoing  decisions  were  handed  down  subse- 
quent to  the  enactment  of  the  statute  in  question. 
They  are  less  persuasive  of  the  congressional  intent 
than  authorities  with  which  the  members  of  Congress 
were  presumably  familiar  when  the  Act  was  passed. 
The  case  of  Langdeau  v.  Hemes,  21  Wall.  521,  530 
(22  L.  Ed.  606),  was  decided  in  1874.  In  this  case  it 
is  said: 

**A  legislative  confirmation  of  a  claim  to  land  is  a 
recognition  of  the  validity  of  such  claim,  and  operates 
as  effectually  as  a  grant  or  quitclaim  from  the  govern- 
ment. ' ' 

The  case  of  Morrow  v.  Whitney,  95  U.  S.  551,  554 
(24  L.  Ed.  456),  decided  in  1877,  holds  that:  *'A  con- 
firmation is  a  conveyance  of  an  estate  or  right  in  lands 
to  one  who  has  the  possession  or  some  estate  therein." 
In  Sheppard's  Touchstone,  311,  it  is  said: 

**A  confirmation  is  the  conveyance  of  an  estate  or 
right,  that  one  hath  in  or  unto  lands  or  tenements,  to 
another  that  hath  the  possession  thereof,  or  some  estate 
therein,  whereby  a  voidable  estate  is  made  sure  and 
unavoidable,  or  whereby  a  particular  estate  is  in- 
creased and  enlarged. ' ' 

3.  By  the  aid  of  these  authorities  we  can  unmistak- 
ably grasp  the  legislative  intent  which  is  controlling  in 
the  interpretation  of  this  statute.  The  predecessors 
in  interest  of  this  contestant  were  in  the  enjoyment 
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of  a  valuable  right  which  they  held  by  a  precarious 
tenure.  This  right  was  infirm  and  Congress  con- 
firmed it.  That  which  they  had  enjoyed  by  sufferance 
became  theirs  of  right.  A  revocable  license  became 
a  grant  from  the  sovereign. 

4, 5.  At  the  time  when  this  statute  was  passed 
Oregon  had  been  admitted  to  the  Union  for  twenty-six 
years.  It  had  all  the  rights  of  a  sovereign  state  and 
among  these  is  jurisdiction  over  the  non-navigable 
waters  within  its  boundaries :  Kansas  v.  Colorado,  206 
U.  S.  46  (51  L.  Ed.  956,  27  Sup.  Ct.  Rep.  655,  666) ; 
Pomeroy  on  Riparian  Rights,  §  31.  By  the  Act  in 
question  the  United  States  spoke  as  an  owner  granting 
that  which  it  had  the  right  to  bestow,  not  as  a  sovereign 
defining  a  rule  of  action  by  legislative  fiat.  What- 
ever the  rights  of  the  Indians  under  the  treaty  of 
1855,  it  was  competent  for  Congress  to  terminate 
them  by  legislation.  It  is  held  that  Congress  may 
extinguish  the  Indian  title;  Beecher  v.  Wetherby,  95 
U.  S.  517,  525  (24  L.  Ed  440) ;  United  States  v.  Four 
Bottles  Sour-Mash  Whiskey,  90  Fed.  720,  722,  723. 

*'A  statute  is  a  law  equally  with  the  treaty,  and  if 
subsequent  and  conflicting  with  the  treaty,  supersedes 
the  latter";  Horner  v.  United  States,  143  U.  S.  570, 
578  (36  L:  Ed.  266, 12  Sup.  Ct.  Rep.  522).;  Head  Money 
Cases,  112  U.  S.  580,  598,  599  (28  L.  Ed.  798,  5  Sup. 
Ct.  Rep,  247) ;  Stephens  v.  Cherokee  Nation,  174  U.  S. 
445,  483  (43  L.  Ed.  1041, 19  Sup.  Ct.  Rep.  722). 

In  Lone  Wolf  v.  Hitchcock,  187  U.  S.  553,  566  (47 
L.  Ed.  299,  23  Sup.  Ct.  Rep.  216),  it  is  said: 

**The  power  exists  to  abrogate  the  provisions  of  an 
Indian  treaty,  though  presumably  such  power  will  be 
exercised  only  when  circumstances  arise  which  will 
not  only  justify  the  government  in  disregarding  the 
stipulations  of  the  treaty,  but  may  demand,  in  the 
interest  of  the  country  and  the  Indians    themselves, 
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that  it  should  do  so.  When  therefore  treaties  were 
entered  into  between  the  United  States  and  a  tribe  of 
Indians  it  was  never  doubted  that  the  power  to  abro- 
gate existed  in  Congress.  ^ ' 

We  may  say  parenthetically  that  it  affirmatively 
appears  from  the  record  in  this  case  that  a  majority 
of  the  male  adult  Indians  on  the  reservation  assented 
in  writing  to  the  Act  of  1885  including  the  grant  under 
which  contestant  claims. 

6.  It  remains  to  interpret  the  qualifying  clauses 
which  Congress  has  attached  to  the  grant. 

'' Provided,  That  this  act  shall  in  no  way  impair  or 
affect  any  existing  right  to  a  reasonable  use  of  the 
water  of  said  stream  for  agricultural  purposes,  nor 
shall  confirm  or  grant  any  right  to  use  the  water 
thereof  in  any  manner  nor  to  any  extent  beyond  or 
different  from  that  to  which  it  has  been  heretofore  ap- 
propriated.'* 

These  clauses  were  added  to  the  Act  in  the  Senate 
as  the  result  of  careful  consideration  of  the  subject 
by  that  body.  The  House  subsequently  concurred  in 
these  amendments  and  they  are  to  be  given  full  force 
and  effect  in  accordance  with  the  congressional  in- 
tent. The  government  contends  that  the  treaty  of 
1855  impliedly  reserved  to  the  Indians  the  right  to 
use  these  waters  to  irrigate  so  much  of  the  Umatilla 
bottoms  as  lay  within  the  boundaries  of  the  reserva- 
tion; that  this  was  an  existing  right  comprehended 
by  the  foregoing  language  and  that  therefore  the 
United  States  as  guardian  of  the  Indians  retained 
the  paramount  right  to  the  water  for  the  purpose 
aforesaid  after  1885  as  before.  There  is  no  sug- 
gestion in  the  congressional  debates  that  any  such 
thought  was  in  the  mind  of  a  single  member  of  Con- 
gress. If  the  reservation  involved  the  plenary  right 
to  take  the  water  for  the  u^e  of  th^  Indiaps,  the  ^rant 
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was  a  revocable  license  and  W.  S.  Byers  and  Company 
were  in  no  better  position  as  the  result  of  the  legisla- 
tion. If  it  be  said  that  the  only  right  reserved  is  a 
right  to  be  exerqised  for  the  benefit  of  the  Indians, 
the  answer  is  that  the  United  States  had  nothing  to 
grant  except  what  it  held  for  the  Indians  and  the 
grant  was  based  in  part  on  the  recommendation  of  the 
Indian  Bureau  as  one  which  would  inure  to  the  bene- 
fit of  the  Indians.  There  is  no  escape  from  the  con- 
clusion that  to  sustain  this  branch  of  the  govern- 
ment 's  contention  is  to  deprive  this  portion  of  the  Act 
of  1885  of  all  vitality  and  substantial  effect.  Such 
a  construction  is  forbidden  by  the  canons  for  the 
interpretation  of  statutes. 

The  word  ''existing^'  is  significant.  An  existing 
water  right  presupposes  a  well-defined  plan  for  the 
utilization  of  the  water,  coupled  with  reasonable  dili- 
gence in  applying  it  to  a  useful  purpose:  Hindman 
V.  Rizor,  21  Or.  112,  117,  118  (27  Pac.  13) ;  Mann  v. 
Parker,  48  Or.  321,  323  (86  Pac.  598) ;  Williams  v. 
Altnowy  51  Or.  275,  297  (95  Pac.  200,  97  Pac.  539) ; 
Hough  V.  Porter,  51  Or.  318,  391  (95  Pac.  732,  98  Pac. 
1083,  102  Pac.  728) ;  Cookinham  v.  Lewis,  58  Or.  484, 
491  (114  Pac.  88,  115  Pac.  342);  In  re  Waters  of 
Umatilla  River,  87  Or.  —  (168  Pac.  922).  The  evidence 
negatives  the  existence  of  any  such  user  or  plan.  The 
pleadings  admit  that  in  1885,  when  the  Act  in  ques- 
tion was  passed,  there  was  no  irrigation  of  these  bot- 
tom lands  by  the  Indians.  Without  doubt  the  river 
was  used  for  domestic  purposes  and  for  the  watering 
of  stock,  but  no  Indian  had  initiated  any  right  to  use 
the  water  for  irrigation. 

Oregon  was  a  far  country  to  the  average  member 
of  Congress  in  1885.    The  amendment  containing  the 
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above  proviso  was  offered  by  Senator  Dawes  of  Massa- 
chusetts. It  manifests  his  desire  to  protect  any 
farmer,  Indian  or  white  man,  who  had  taken  such 
steps  as  gave  him  an  existing  right  to  use  the  water 
for  agricultural  purposes. 

The  preponderance  of  the  evidence  is  to  the  effect 
that  the  water  is  being  used  in  the  operation  of  con- 
testant's mill  to  the  same  extent  and  in  the  same  man- 
ner as  in  1885.  The  output  of  the  mill  has  been 
largely  increased,  but  the  increase  is  due  to  modem 
machinery  and  improved  methods.  The  ditch  is  of 
the  same  size,  and  the  use  of  the  water  is  identical 
in  manner  and  extent  with  that  of  1885.  We  conclude, 
therefore,  that  the  water  right  which  contestant  now 
enjoys  was  granted  to  her  predecessors  by  the  delib- 
erate and  intelligent  action  of  Congress  and  that  this 
right  is  abridged  by  no  prior  claim  to  the  water  ex- 
cept the  right  of  the  Indians  to  use  it  for  household 
purposes  and  to  water  livestock. 

7, 8.  We  are  also  unable  to  concur  with  counsel  for 
the  United  States  in  their  construction  of  the  treaty  of 
1855.  There  is  no  mention  of  water  in  this  treaty 
except  in  connection  with  the  exclusive  fishing  right 
granted  to  the  Indians.  If  the  treaty  were  a  compact 
between  peoples  of  equal  intelligence  we  could  apply 
the  maxim,  ^^Expressio  unius  exchtsio  alteriiis."  It 
is  true,  as  contended  by  the  counsel  for  the  govern- 
ment, that  Indian  treaties  should  be  construed  liber- 
ally in  favor  of  these  unlettered  people :  United  States 
V.  Winans,  198  U.  S.  371,  380  (49  L.  Ed.  1089,  25  Sup. 
Ct.  Rep.  662) ;  United  States  v.  Seufert  Bros.  Co.,  233 
Fed.  579,  584.  Under  any  rule  of  construction,  if  it 
is  proposed  to  base  on  the  treaty  such  a  right  as  that 
contended  for  by  the  government,  there  must  be  found 
in  the  treaty  something  from  which  the  right  can  be 


Dec.  1917.]  Btebs  v.  W&Wa-Nb.  635 

implied.  The  treaty  may  be  read  in  the  light  of  the 
circumstances  under  which  it  was  negotiated  and  rati- 
fied. Consideration  may  be  given  to  the  purposes  in 
view  and  to  the  situation  of  the  parties,  but  unless  the 
implication  of  these  water  rights  is  found  in  the  treaty 
when  read  in  the  light  of  these  purposes  and  circum- 
stances, the  rights  contended  for  must  be  held  to  be 
nonexistent. 

On  this  branch  of  the  case  the  government  relies  on 
Winters  v.  United  States,  143  Fed.  740,  747  (74  C.  C.  A. 
666) ;  affirmed  in  207  U.  S.  564,  576  (52  L.  Ed.  340,  28 
Sup.  Ct.  Rep.  207),  and  United  States  v.  Conrad  In- 
vestment Co.,  156  Fed.  123,  affirmed  in  161  Fed.  829 
(88  C.  C.  A.  647).  The  first  of  these  cases  involved 
the  construction  of  a  treaty  negotiated  in  1888  for 
the  creation  of  the  Fort  Belknap  Indian  Reservation 
in  Montana.  The  treaty  evidenced  an  intention  that 
the  Indians  should  farm  the  lands  on  the  reservation 
and  they  could  not  be  farmed  without  irrigation.  Mr. 
Justice  McKenna  says  on  page  576  of  207  U.  S.: 
*'The  lands  were  arid  and  without  irrigation  were 
practically  valueless.  ^^  The  northern  boundary  of 
the  reservation  was  Milk  River  and  aside  from  this 
stream  there  was  but  little  water  on  the  reservation. 
Immediately  after  the  negotiation  of  the  treaty  and 
as  early  as  1889  a  portion  of  the  water  of  Milk  River 
was  used  for  irrigation  and  the  use  was  continuous 
thereafter  until  interrupted  by  the  acts  complained 
of.  In  1895  the  defendants  began  the  diversion  of  the 
waters  of  Milk  River  above  the  reservation  and  con- 
tinued such  diversion  until  all  the  waters  were  car- 
ried away  into  their  canals  and  ditches,  leaving  no 
water  for  the  Indians.  The  defendants  claimed  the 
water  under  appropriations  made  long  subsequent  to 
the  treaty  and  subsequent  to  the  user  of  the  water  by 
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the  Indians.  Their  appropriations  were  based  on  the 
Desert  Land  Act  of  1877.  Under  these  circumstances 
the  District  Court,  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  and  the  Supreme  Court  all  held 
that  the  rights  of  the  Indians  were  paramount,  that 
the  treaty  impliedly  reserved  to  them  the  waters  of 
Milk  River  without  which  they  could  raise  no  live- 
stock and  till  no  land. 

The  Conrad  Investment  Company  case  also  involved 
the  right  to  divert  water  which  in  its  ordinary  course 
flowed  through  an  Indian  reservation  in  Montana. 
The  Blackfeet  reservation  was  created  by  treaty  in 
1888.  The  Conrad  Investment  Company  claimed 
under  an  appropriation  made  in  1897  above  the  reser- 
vation. It  does  not  appear  from  the  record  whether 
due  diligence  was  used  in  following  up  this  appropria- 
tion, but  the  evidence  showed  that  the  defendant's 
works  were  constructed  between  1900  and  1904.  In 
1898  the  government  initiated  for  the  benefit  of  the 
Indians  an  irrigation  system  adequate  to  the  supply  of 
9,000  to  10,000  acres  of  land.  The  diversion  by  the 
Conrad  Investment  Company  of  the  waters  of  Birch 
Creek  above  the  reservation  practically  destroyed  the 
government  irrigation  system.  The  land  was  arid  and 
''without  irrigation  it  was  impossible  to  raise  grain  or 
a  crop  of  grass  heavy  enough  to  cut  for  winter  feed- 
ing. ' '  It  was  held  that  the  rights  of  the  Indians  were 
paramount  and  that  there  was  an  implied  reservation 
in  the  treaty  of  a  right  to  so  much  water  as  should  be 
required  to  irrigate  the  tillable  lands  on  the  reserva- 
tion. 

These  authorities  do  not  hold,  as  we  read  them,  that 
the  mere  creation  of  an  Indian  reservation  by  treaty 
impliedly  secures  to  the  Indians  all  water  in  streams 
which  touch  the  reservation  which  they  may  at  any 
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time  desire  to  put  to  a  useful  purpose.  The  Indians 
were  given  arid  lands  which  could  not  be  fanned  with- 
out irrigation ;  it  was  the  purpose  of  the  government  to 
induce  them  to  farm,  a  purpose  manifest  on  the  face 
of  the  treaty.  Under  these  circumstances  the  courts 
found  in  the  treaties  an  implied  grant  of  the  water 
rights  in  question.  The  practical  construction  of  the 
treaties  accorded  with  this  conclusion;  in  each  case 
important  irrigation  projects  were  started  shortly 
after  the  negotiation  of  the  treaties. 

The  facts  in  the  case  at  bar  differentiate  it  from 
these  authorities.  The  pleadings  admit  that  in  1885, 
thirty  years  after  the  negotiation  of  the  treaty,  no  In- 
dians were  irrigating.  The  lands  on  the  reservation 
do  not  require  water  to  produce  crops.  It  clearly  ap- 
pears that  they  can  be  profitably  farmed  without  irri- 
gation, that  an  average  dry-land  crop  of  wheat  is  forty 
bushels  to  the  acre.  The  government's  witnesses  tes- 
tify that  the  bench  lands  cannot  be  irrigated  without 
an  expense  which  would  be  prohibitive.  The  reserva- 
tion includes  a  wheat  belt  fifteen  miles  wide.  There 
were  1,184  allottees  when  the  land  was  allotted  and  on 
June  30, 1912,  the  Indians  on  the  reservation  numbered 
1,114.  The  good  lands  are  abundantly  sufiicient 
for  their  maintenance.  The  allotted  lands  aggre- 
gate 80,800  acres  and  there  is  a  surplus  of  unal- 
lotted lands  amounting  to  80,000  acres.  It  is  proposed 
to  irrigate  only  5,300  acres  of  land  in  the  Umatilla 
bottom.  In  speaking  of  this  land,  Marion  Jack,  a 
witness  for  the  government,  testifies : 

**  There  is  patches  of  awful  good  land,  but  gener- 
ally speaking  it  is  rocky  and  gravelly. '^ 

He  further  testifies  that  half  of  these  bottom  lands 
are  rocky  and  gravelly  and  that  it  takes  four  times 
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as  much  water  to  irrigate  gravelly  land  as  to  irrigate 
loam.  The  evidence  shows  that  it  would  cost  in  the 
neighborhood  of  $100  an  acre  to  clear  and  level  this 
land  and  fit  it  for  irrigation.  The  evidence  further 
shows  that  the  upper  Umatilla  is  a  mountain  stream, 
constantly  changing  its  channels  and  subject  to  fre- 
quent freshets. 

The  treaty  has  received  a  practical  construction  out 
of  harmony  with  the  present  contentions  of  the  gov- 
ernment. The  evidence  indicates  that  these  conten- 
tions are  an  afterthought.  The  United  States  has 
undertaken  the  reclamation  of  a  large  tract  of  land 
on  the  lower  Umatilla  and  a  considerable  population 
is  living  on  the  lands  so  reclaimed.  The  waters  in- 
volved in  this  suit  are  needed  for  the  project  which 
the  government  has  in  hand.  Such  irrigation  as  has 
taken  place  on  the  reservation  has  been  sporadic  and 
has  involved  a  small  acreage.  One  witness  testifies 
that  there  was  no  irrigation  on  the  reservation  prior 
to  1890. 

We  cannot  find  in  the  circumstances  and  conditions 
attending  the  negotiation  of  the  Indian  treaty  of  1855 
any  suggestion  that  the  waters  of  the  Umatilla  River 
were  impliedly  appropriated  for  the  use  of  the  Indians 
whenever  they  should  see  fit  to  avail  themselves  of 
these  waters.  The  language  of  the  treaty  is  silent  on 
the  subject.  The  right  claimed  is  not  essential  to  the 
maintenance  of  the  Indians  or  to  their  progress  in  the 
arts  of  civilized  life. 

On  the  whole  case  we  are  satisfied  that  the  rights 
of  the  Indians  are  paramount  only  to  the  extent  of  the 
water  which  they  require  for  household  use  and  the 
watering  of  livestock.  With  this  qualification  the 
rights  of  contestant  as  adjudicated  by  the  Circuit 
Court  are  superior  and  paramount  to  those  of  the 
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United  States  as  guardian  of  the  Indians.     The  decree 
of  the  lower  court  is  modified  accordingly. 

Modified. 

Mr.  Justice  Bean  took  no  part  in  the  consideration 
of  this  case. 


Submitted  on  briefs  September  25,  reversed  and  remanded  October  8, 

rehearing  denied  December  18,  1917. 

KOHLER  &  CHASE  CO.  v.  SAVAGE.^ 

(167  Pac.  789.) 

Bills  and  Notes — I>iires8 — Tlireat  of  Prosecntion. 

1.  Lawfulness  of  the  prosecution  of  a  child  threatened  by  his  cred- 
itor if  his  father  does  not  secure  his  debt  does  not  save  from  duress 
the  note  of  the  father  so  given  as  security. 

Bills  and  Notes — ^Duress— Bemoval — Instructions. 

2.  An  instruction,  in  an  action  on  a  note  given  by  defendant  to 
Recure  a  debt  of  his  son  under  threat  of  prosecution  of  the  son,  that 
if  the  jury  find  that  the  duress  was  removed  and  thereafter  defendant 
voluntarily  made  a  payment  on  the  note  that  would  operate  to  remove 
the  defense  of  duress  is  defective  in  not  stating  how  or  when  the  duress 
might  be  removed,  so  that  from  the  mere  payment  the  jury  mi^ht 
find  the  removal,  when,  possibly,  the  constraint  continued  till  limita- 
tions against  prosecution  expired. 

[As  to  ratification  of  contract  voidable  for  duress,  see  note  in 
Ann.  Gas.  1913E,  438.] 

Pleading— Answer— Waiver  of  Objections — Admission  of  Byidence» 

3.  Evidence  having  been  admitted  without  objection  tending  to 
sustain  the  defense  undertaken  to  be  raised  by  averments  of  the 
answer  alleging  the  facts  constituting  the  defense,  the  averments, 
though  not  setting  forth  as  new  matter  such  defense,  should  be  treated 
as  sufficient. 

From  Marion :  Peboy  E.  Kelly,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  Moore. 

This  is  an  action  by  Kohler  &  Chase  Company,  a  cor- 
poration, against  L.  F.  Savage  and  J.  F.  Savage  to  re- 

*For  a  discussion  of  the  question  of  contracts  procured  by  threats 
of  prosecution  of  a  relative,  see  notes  in  26  L.  B.  A.  48;  20  L.  B.  A. 
(K.  &)  484;  37  K  B.  A.  (N.  S.)  539;  L.  B.  A.  1915D,  1118. 

Beporteb. 
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cover  on  a  promissory  note  executed  by  the  defendants 
to  the  plaintiff  April  2,  1913,  for  $650.95,  maturing  in 
60  days  with  8  per  cent  interest,  on  account  of  which 
there  had  been  paid  $382.  The  complaint  is  in  the 
usual  form  and  demands  judgment  for  the  remainder 
due  on  the  note  and  attorney  ^s  fees  as  provided  for 
therein. 

J.  F.  Savage,  alone  answering,  admitted  that  plaintiJBf 
was  a  corporation,  and  alleged  that  on  and  for  sev- 
eral years  prior  to  April  2,  1913,  L.  F.  Savage,  a  son 
of  the  answering  defendant,  had  been  and  was  engaged 
in  business  at  Salem,  Oregon,  selling  pianos  on  com- 
mission for  the  plaintiff,  which  on  such  day  claimed 
he  owed  $650.95,  money  received  on  account  of  such 
sales,  no  part  of  which  had  been  paid ;  that  J.  F.  Sav- 
age was  not  financially  interested  in  the  business  nor 
liable  therefor  in  any  manner;  that  on  said  date  he 
was  informed  by  the  plaintiff  of  the  failure  to  account 
for  any  of  the  money  so  received  and  notified  that  un- 
less he  executed  a  promissory  note  for  that  sum  his 
son  would  be  prosecuted  by  the  plaintiff  for  the  crime 
of  larceny  by  a  bailee ;  that  believing  such  threat  and 
to  prevent  disgrace  to  himself  and  family  J.  F.  Savage 
was  compelled  to  join  in  executing  such  promissory 
note,  the  execution  of  which  was  extorted  by  plaintiff's 
threat  of  such  prosecution  and  by  fraud,  fear,  and  du- 
ress, and  that  he  signed  and  delivered  the  note  without 
any  consideration  therefor. 

The  reply  denied  the  averments  of  the  answer,  and 
alleged  that  the  note  was  executed  in  consideration  of 
a  postponement  for  60  days  of  the  payment  of  the 
sum  so  due,  and  that  when  the  note  was  delivered  the 
original  debt  was  discharged.  A  trial  of  the  cause  re- 
sulted in  a  verdict  and  judgment  for  plaintiff  for 
$392.95,  the  remainder  due  on  the  note,  with  interest  at 
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8  per  cent  per  annum  from  January  4,  1916,  and  the 
further  sum  of  $75,  as  attorney  ^s  fees,  and  the  defend- 
ant J.  F.  Savage  appeals. 

BeVEBSED  and  BEMAin>ED. 

Beheabinq  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Charles  L.  Mctf(Mry  and  Mr.  B.  8.  Martin. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  Claire  M.  Inman. 

Mb.  Justice  Moobb  delivered  the  opinion  of  the 
court. 

W.  S.  Phillips,  who  at  the  time  the  note  was  executed 
was  the  plaintiff  *s  manager  at  Portland,  Oregon,  tes- 
tified that  his  principal,  retaining  the  title,  consigned 
pianos  to  L.  F.  Savage,  who  was  authorized  to  sell 
them,  retain  his  commission,  and  send  the  remainder 
of  the  purchase  price  to  the  plaintiff,  and  that  such 
broker  sold  musical  instruments  receiving  therefor 
$650.95  as  the  plaintiff's  part  of  the  money,  which  he 
converted  to  his  own  use.  J.  F.  Savage  testified  that 
having  been  called  by  a  phone  message  from  a  farm 
where  he  was  living  to  Salem,  Oregon,  on  the  day  the 
note  was  given  he  met  W.  S.  Phillips,  who  informed 
him  that  L.  F.  Savage  had  sold  pianos  belonging  to  the 
plaintiff  and  embezzled  all  the  money  received  there- 
for; that  such  manager  requested  the  witness  to  sign 
a  promissory  note  for  the  sum  so  appropriated ;  that  he 
refused  to  comply  with  the  request  because  he  was  un- 
able to  pay  that  amount,  whereupon  Mr.  Phillips,  re- 
ferring to  L.  F.  Savage, 

**then  told  me  the  boy  would  be  prosecuted  if  there 
wasn  't  something  of  the  kind  done,  if  I  didn  't  sign  the 
note,  or  the  money  wasn't  coming,  one  way  or  the 
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other.  *  •  A  kind  of  dispute  arose  between  my  son 
and  Mr.  Phillips,  and  Mr.  Phillips  told  my  son  that  he 
was  lying,  and  told  him  if  he  didn  't  quit  lying  he  would 
send  him  to  the  penitentiary;  that  is  where  he  ought 
to  be  anyhow ;  that  he  ought  to  go  there  from  the  way 
he  was  doing.  *  *  Wefinally  got  together  and  I  signed 
this  note  under  protest,  thinking  the  boy  would  be 
prosecuted.  *  *  That  was  the  terms  under  which  I 
signed  the  note,  for  to  save  my  son  from  prosecu- 
tion. •  • 

*  *  Q.  Now,  Mr.  Savage,  what  was  the  inducement  and 
sole  cause  that  impelled  you  to  execute  this  note  and 
subsequently  pay  a  part  of  the  principal  and  interest  ? 

**A.  Why,  to  save  my  son  from  being  prosecuted, 
was  the  only  motive  I  had  in  it.  I  owed  them  noth- 
ing, never  had  owed  them,  nor  my  son,  a  dollar. ' ' 

W.  S.  Phillips  further  testified : 

''That  no  threat  or  insinuation  of  threat  was  made 
by  him  to,  or  in  the  presence  of,  defendant  that  L.  F. 
Savage,  the  defendant's  son,  would  be  prosecuted  or 
sent  to  the  Oregon  State  Penitentiary,  or  other  crim- 
inal proceedings  taken  against  him  in  the  event  said 
note  was  not  jointly  executed  and  delivered  by  defend- 
ant 

Based  upon  this  testimony  an  instruction  was  given 
as  follows: 

'*Not  every  threat  of  imprisonment  or  of  prosecu- 
tion for  a  supposed  crime  will  constitute  duress.  I 
charge  you,  gentlemen  of  the  jury,  that  before  the  de- 
fendant J.  F.  Savage  can  avoid  liability  in  this  action 
on  the  ground  of  alleged  threats  constituting  duress 
inducing  the  execution  of  the  note,  you  must  find  from 
a  preponderance  of  the  evidence  that  such  threat  was 
made  by  plaintiflF  importing  stn  illegal,  wrongful  im- 
prisonment, or  that  such  threat  was  made  by  the  plain- 
tiff importing  a  resort  to  a  criminal  prosecution  for 
an  improper  purpose  or  from  a  wrongful  motive,  and 
you  must  futher  find  from  a  preponderance  that  such 
threat  was  accompanied  by  such  circumstances  as 
would  indicate  a  prompt  or  immediate  execution  of  the 
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threat.  And  in  case  you  fail  to  so  find  I  charge  yon, 
gentlemen  of  the  jury,  yon  will  find  for  the  plaintiff 
and  against  the  defendant  upon  this  defense.  *  *  A 
threat  of  lawful  arrest  of  a  person  justly  amenable  to 
criminal  prosecution  does  not  constitute  duress,  and  an 
instrument  executed  under  pressure  of  such  threat, 
there  being  no  circumstances  of  oppression  or  fraud, 
is  not  void  upon  that  ground.'* 

1.  Exception  having  been  taken  to  these  parts  of  the 
charge  it  is  contended  that  errors  were  committed  in 
thus  instructing  the  jury.  The  language  so  challenged 
informed  the  jury  in  effect  that  if  L.  F.  Savage  could 
be  incarcerated  in  the  penitentiary  upon  a  conviction 
of  the  crime  of  appropriating  to  his  own  use  the  money 
of  the  plaintiff,  a  threat  by  its  manager  to  J.  F.  Sav- 
age to  invoke  the  means  whereby  such  punishment 
could  be  inflicted  was  lawful  and  might  be  resorted  to, 
even  if  the  menace  induced  his  father  through  fear  of 
a  criminal  prosecution  to  join  in  executing  the  promis- 
sory note  sued  upon.  The  earlier  decisions  upon  this 
subject  are  referred  to  in  Guinn  v.  Sumpter  Valley  Ry. 
Co.,  63  Or.  368,  373  (127  Pac.  987),  where  Mr.  Jus- 
tice Bean  observes: 

**The  courts  differ  on  the  question  as  to  whether 
threatened  lawful  imprisonment  constitutes  duress. 
If  the  threatened  imprisonment  is  unlawful,  duress  ex- 
ists. If  the  threat  is  of  lawful  imprisonment,  but  it 
is  unlawfully  used  to  obtain  the  contract,  duress  ex- 
ists.'^ 

That  case  was  a  suit  by  a  wife  to  set  aside  convey- 
ances of  her  real  property  which  she  had  executed  at 
the  request  of  her  husband  and  upon  his  representa- 
tions of  threats  of  imprisonment  in  order  to  avoid  his 
arrest  and  prosecution  for  the  commission  of  a  crime 
and  to  secure  the  payment  of  a  sum  of  money  which  he 
had  misappropriated.    The  first  deed  so  made  was 
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intended  as  a  mortgage,  while  the  second  was  designed 
to  transfer  the  equitable  title  so  as  to  render  unneces- 
sary a  foreclosure  of  the  lien.  The  relief  sought  by 
the  wife's  complaint  was  denied  on  the  ground  of  rati- 
fication and  laches  in  that  she  had  executed  the  second 
conveyance  after  having  obtained  knowledge  of  all  the 
circumstances  that  induced  the  making  of  the  first  deed. 
It  will  thus  be  seen  that  the  threats  of  prosecution 
which  the  husband  communicated  to  his  wife  were  ren- 
dered unimportant,  and  for  that  reason  such  menaces 
were  immaterial  whether  legal  or  illegal.  But  how- 
ever this  may  be,  by  giving  a  liberal  construction  to 
the  language  here  quoted  from  the  opinion  in  that 
case,  the  principle  there  adverted  to  could  have  been 
applied  only  to  the  defendant's  husband  and  not  to  her 
to  whom  he,  evidently  without  the  knowledge  of  the 
agent  of  the  plaintiff,  communicated  the  threat.  A 
person  who  steals  from  his  employer  may  not  be 
worthy  of  much  respect,  but  the  defrauded  party  who 
seeks  remuneration  for  the  loss  ought  not  to  be  per- 
mitted by  threats  of  a  criminal  prosecution,  made  to 
the  innocent,  immediate  relatives  of  the  thief,  thus  to 
extort  from  them  payment  of  or  security  for  the  value 
of  the  property  so  unlawfully  taken :  Rostad  v.  Thor- 
sen,  83  Or.  489  (163  Pac.  423,  987). 

The  testimony  received  at  the  trial  of  this  action 
shows  that  L.  F.  Savage  was  indebted  to  the  plaintiff 
in  the  sum  evidenced  by  the  promissory  note  on  ac- 
count of  money  which  he  had  received  from  the  sale 
of  its  pianos  and  converted  to  his  own  use.  The  ques- 
tion to  be  considered  is  whether  a  legal  obligation  thus 
created  can  form  the  basis  of  a  threat  to  institute  crim- 
inal proceedings  against  the  accused,  which  menace 
when  made  by  a  creditor  to  induce  a  father  or  mother, 
husband  or  wife,  parent  or  child,  brother  or  sister  to 
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secure  or  pay  the  debt  of  an  immediate  relative,  and 
thereby  to  prevent  an  execution  of  the  threat,  can  be 
justified  as  a  proper  means  of  enforcing  the  demand. 
In  a  note  to  the  case  of  Emhry  v.  Adanis,  Ann.  Cas. 
1917C,  1024,  1028,  it  is  said : 

'*The  courts  are  not  in  accord  as  to  whether  duress 
may  be  predicated  on  threats  of  the  lawful  prosecution 
of  a  child.  Thus  in  some  jurisdictions  it  is  held  that 
a  threat  of  lawful  prosecution  against  a  child  does  not 
constitute  duress  in  such  a  sense  as  to  discharge  the 
parent  from  a  contract  induced  by  such  threats.  *  * 
But  in  other  jurisdictions  the  rule  is  stated  to  be  that 
a  threat  made  to  a  parent  to  obtain  the  arrest  of  his 
child  on  a  criminal  charge  constitutes  such  duress  as 
will  serve  to  vitiate  a  contract,  if  the  threat  in  fact 
overcomes  the  will,  without  reference  to  the  question 
whether  it  is  a  threat  of  a  lawful  arrest  for  adequate 
cause.  *  *  It  is  generally  held  that  a  contract  made  by 
a  parent  to  stifle  the  criminal  prosecution  of  a  child, 
where  the  child  is  in  fact  guilty  of  the  offense,  is 
against  public  policy  as  compounding  a  felony  and  is 
illegal  and  void.'' 

See  the  cases  cited  in  that  note  supporting  the  con- 
flicting legal  principles  thus  asserted. 

It  is  a  creditor's  threat  to  offer  in  a  court  the  neces- 
sary testimony  of  the  commission  of  a  crime  by  a  child, 
which  evidence  may  result  in  his  conviction  and  pun- 
ishment of  the  offense,  that  induces  his  parent  to 
secure  the  payment  of  or  to  discharge  the  debt  and 
thus  to  suppress  the  criminal  prosecution.  Such 
threats  whether  true  or  false  tend  to  arouse  a  parent's 
fears,  disturb  his  mind,  and  usually  to  render  him,  for 
some  time,  incompetent  to  transact  ordinary  business. 
To  permit  a  creditor,  after  communicating  such  threat 
to  a  parent,  to  take  advantage  of  the  mental  disturb- 
ance which  he  thus  creates  in  order  to  reap  a  profit 
which  he  could  not  otherwise  obtain  would  be  sanction- 
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ing  a  resort  to  improper  means.  If  a  creditor,  using 
a  dangerous  weapon  within  proper  distance  threat- 
ened to  kill  a  person  unless  he  immediately  secured  or 
paid  a  sum  of  money  which  he  was  then  informed  his 
child  had  embezzled,  it  cannot  be  supposed  that  a 
compliance  with  the  demand  would  be  upheld  by  a 
court,  even  if  it  should  appear  that  the  child  had  com- 
mitted such  offense.  K,  under  the  circumstances  sup- 
posed, the  life  of  a  child  were  threatened  in  the 
presence  of  his  parent  unless  the  latter  acceded  to  the 
assumed  demand,  a  seeming  assent  thereto  would  never 
be  regarded  as  a  proper  means  of  enforcing  the  collec- 
tion or  security  of  the  sum  of  money  which  the  child 
had  unlawfully  converted  to  his  own  use.  The  attend- 
ant conditions  here  imagined  differ  in  degree  only 
from  the  rule  announced  in  the  part  of  the  charge  so 
challenged.  Upon  principle,  a  creditor  cannot  be  al- 
lowed to  resort  to  a  threat  of  criminal  prosecution 
against  a  child  in  order  to  compel  his  father  to  pay  or 
secure  a  sum  of  money,  even  if  a  crime  had  been  com- 
mitted in  creating  the  obligation. 

The  lawfulness  or  unlawfulness  of  the  threatened 
prosecution  herein  when  made  to  the  father  is  imma- 
terial, and  this  being  so  an  error  was  committed  in 
charging  the  jury  as  hereinbefore  stated. 

2.  An  exception  having  been  taken  to  another  part  of 
the  court's  charge  it  is  maintained  an  error  was  com- 
mitted in  instructing  the  jury  as  follows : 

**If  you  find  in  this  case  that  the  note  in  question  was 
executed  by  the  defendant  J.  F.  Savage  under  duress, 
as  alleged  in  his  answer,  but  that  after  the  removal 
of  the  duress,  if  it  was  removed,  such  defendant  volun- 
tarily made  a  payment  or  payments  on  the  note,  that 
such  act  on  the  part  of  J.  F.  Savage  operates  to  re- 
move the  defense  of  duress  in  this  case,  and  if  you  so 
find  from  a  preponderance  of  the  evidence,  you  will  re- 
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turn  a  verdict  for  the  plaintiff  and  against  the  defend- 
ant, so  far  as  this  defense  is  concerned.^' 

3.  It  will  be  remembered  that  the  note  was  executed 
April  2,  1913.  It  appears  that  two  payments  were  in- 
dorsed on  the  note  in  June  of  that  year  amounting  to 
$282,  the  greater  part  of  which  sum  of  money  was  fur- 
nished by  J.  F.  Savage.  It  is  not  disclosed  by  the  bill 
of  exceptions  when  L.  F.  Savage  ^s  embezzlement  of  the 
plaintiff's  money  began  or  was  terminated.  The  of- 
fense was  a  felony,  against  the  prosecution  of  which 
the  statute  of  limitations  ran  in  three  years:  Section 
1377,  L.  0.  L.  Evidently  the  crime  was  not  thus  barred 
April  2,  1913,  when  the  note  was  executed.  Whether 
such  limitation  had  expired  in  June  of  that  year  when 
J.  F.  Savage  made  partial  payments  on  the  note  cannot 
be  deterinined  from  the  transcript  before  us,  which 
does  not  purport  to  contain  all  the  testimony  given  at 
the  trial.  It  is  reasonable  to  infer  that  such  payments 
were  made  before  the  statute  had  run,  and  that  the 
alleged  duress  continued,  if  it  existed,  until  the  limi- 
tation expired.  The  instruction  last  quoted  does  not 
inform  the  jury  how  or  when  the  duress  might  be  re- 
moved. No  instruction  was  requested  by  defendant's 
counsel  upon  this  subject,  however,  and  hence  from 
the  mere  payment  of  the  money  the  jury  might  have 
inferred  the  duress  was  removed  when  in  fact  the  con- 
straint possibly  continued  until  the  statute  of  limi- 
tations had  expired.  A  future  instruction  on  this 
subject  should  be  more  explicit.  The  answer  did  not 
set  forth  as  new  matter  the  defense  relied  upon,  and 
for  that  reason  it  is  maintained  by  plaintiff's  counsel 
that  the  defendants'  pleading  is  insufficient  in  this 
particular,  citing  in  support  of  such  assertion  the  case 
of  Buchtel  V.  Evans y  21  Or.  309  (28  Pac.  67).  Though 
the  facts  constituting  such  defense  are  not  pleaded 
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in  the  manner  indicated,  they  are  specifically  alleged, 
and  since  no  objection  appears  to  have  been  made  at 
the  trial  to  the  introduction  of  testimony  tending  to 
sustain  the  issue  thus  undertaken  to  be  raised,  the 
averments  should  now  be  treated  as  sufficient:  Marx 
V.  Croisan,  17  Or.  393  (21  Pac.  310) ;  Beamish  v.  Noon, 
76  Or.  415  (149  Pac.  522). 

By  reason  of  the  error  committed  in  giving  the  in- 
struction first  hereinbefore  quoted  the  judgment  is  re- 
versed and  a  new  trial  ordered. 

Bevbbsed  and  Bbmanded. 
Bbheabino  Denied. 


8abiiutt«d  OB  briefi  Norember  6,  affirmed  November  27,  rehearing 

denied  December  18,  1917. 

MAETINDALE  v.  SCOTT. 

(168  Pae.  933.) 

Oovrtfl-^nrlBdlction— Beplevln— Locatton  of  Property. 

1.  Where  plaintiff's  evidence  disclosed  ^hat  property  sought  to  be 
replevied  was  outside  the  state  when  action  was  instituted,  the  court 
had  no  jurisdiction,  although  the  pleadings  were  silent  upon  the  ques- 
tion of  venue  and  defendant  answered  to  the  merits. 

[As  to  jurisdiction  of  action  to  recover  personaltv  located  in 
another  state  or  county,  see  note  in  Ann.  Oaa.  1912B,  838.] 

From  Clatsop :  James  A.  Eakin,  Judge. 

Action  in  replevin  by  J.  M.  Martindale  against  A.  J. 
Scott.  At  the  close  of  plaintiff's  case,  on  motion  of 
defendant  the  court  allowed  a  judgment  of  nonsuit, 
from  which  plaintiff  appealed.  Submitted  on  briefs 
under  the  proviso  of  Supreme  Court  Eule  18:  56  Or. 
622  (117  Pac.  xi).    Affirmed. 

In  Banc.    Statement  by  Mb.  Justice  Benson. 
This  is  an  action  in  replevin.    The  complaint  which 
was  filed  on  March  30, 1917,  alleged  that  on  March  21, 
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1917,  plaintiff  was  and  ever  since  has  been  the  owner 
of  the  property  and  entitled  to  the  immediate  posses- 
sion thereof ;  that  on  the  latter  date  it  wrongfully  came 
into  defendant's  possession,  and  that  he  still  retains 
the  same  and  refuses  to  surrender  it,  although  demand 
has  been  made.  The  value  of  the  property  is  alleged 
and  a  prayer  for  its  return  and  damages  for  the  de- 
tention follows. 

The  answer  consists  of  denials.  A  trial  being  had, 
it  developed  on  the  examination  of  plaintiff's  witnesses 
that  at  the  time  of  the  commencement  of  the  action  the 
property  was  situated  in  Pacific  County,  Washington. 
After  plaintiff  rested  his  case,  defendant  moved  for  a 
judgment  of  nonsuit  which  was  granted,  and  plain- 
tiff appeals.  Affibmed.    Eehearino  Denied. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Norblad  &  Hesse. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  Edward  G.  Judd. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  It  is  conceded  that  the  complaint  is  silent  upon  the 
question  of  venue.  It  is  also- conceded  that  the  per- 
sonal property  which  is  sought  to  be  recovered  was 
in  another  state  at  the  time  when  the  action  was  com- 
menced. Plaintiff  insists  that  by  failure  to  demur, 
and  by  answering  to  the  merits,  defendant  waived  any 
objection  he  might  have  to  a  trial  of  the  action  in  the 
wrong  county,  and  that  after  issue  joined  it  is  too  late 
to  question  this  feature  of  the  court's  jurisdiction.  In 
support  of  his  position,  plaintiff  directs  our  attention 
to  the  case  of  Marx  v.  Croisan,  17  Or.  393  (21  Pac. 
310),  in  which  the  defendant  sought  to  challenge  the 
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sufficiency  of  the  complaint,  in  its  allegation  of  venue 
by  a  general  demurrer.  The  court  held  that  an  omis- 
sion of  an  averment  of  venue  was  not  a  defective  state- 
ment of  a  cause  of  action  and  that  since  the  act  of 
questioning  the  venue  is  a  dilatory  proceeding,  it  is 
waived  by  pleading  over.  However,  it  must  be  ob- 
served that  in  that  case  the  complaint  alleged  the  wrong 
taking  in  the  City  of  Salem,  and  it  was  further  held 
that  the  court  would  take  judicial  knowledge  of  the  fact 
that  Salem  is  in  Marion  County. 

In  Moorhouse  v.  Donaca,  14  Or.  430  (13  Pac.  112), 
another  case  cited  by  appellant,  the  court  says : 

'*The  objection  was,  that  there  was  no  allegation  in 
the  complaint  as  to  where  the  header  was,  or  that  it  was 
in  Umatilla  County;  but  the  objection  was  not  well 
taken,  and  the  court  committed  no  error  in  allowing 
the  witness  to  answer.  The  action  is  local,  and  must 
be  prosecuted  in  the  county  where  the  property  is  de- 
tained. This  is  the  common-law  rule,  as  well  as  the 
plain  requirement  of  the  statute.  (Civil  Code,  §  41.) 
The  complaint  alleges  the  wrongful  taking  in  Umatilla 
County.  It  is  an  argumentative  statement  of  a  mate- 
rial fact.  •  *  It  is  not  direct  and  certain,  it  is  true; 
nor  would  the  complaint  be  good  if  attacked  by  de- 
murrer, but  in  the  absence  of  any  objection  to  the 
pleading  on  this  ground,  the  court  did  not  err  in  ad- 
mitting evidence  to  prove  that  said  property  was  in 
Umatilla  County  when  the  action  was  commenced/' 

In  the  same  case  in  a  concurring  opinion  Mr.  Jus- 
tice Thayer  says : 

*  *  Should  it  appear,  however,  upon  the  trial,  that  the 
property  sought  to  be  recovered  was  not  in  the  county 
when  the  action  was  commenced,  it  should  be  dis- 
missed. *  •  The  complaint  in  this  case  was  not  de- 
fective in  the  sense  that  a  material  allegation  is 
omitted — an  allegation  essential  to  the  cause  of  action. 
The  complaint  contained  a  good  cause  of  action, 
though  it  contained  no  direct  allegation  that  the  prop- 
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erty  sought  to  be  recovered  was  within  the  county 
when  the  action  was  commenced;  but  that  did  not 
deprive  the  court  of  jurisdiction.  Jurisdiction  de- 
pended upon  the  fact,  and  not  upon  the  omission  to 
allege  it.  The  error  was  in  the  form  of  the  pleading, 
and  that  could  be  waived,  although  the  fact  itself  could 
not.'' 

This  very  clear  exposition  appears  to  us  to  be  per- 
fectly consistent  with  all  the  rulings  of  this  court.  In 
the  case  of  Kirk  v.  Matlock,  12  Or.  319  (7  Pac.  322), 
the  complaint  neglected  to  state  the  venue  of  the 
taking  and  the  detention  and  after  verdict  this  court, 
speaking  by  Mr.  Justice  Lobd,  held  that  the  verdict 
cured  the  defective  pleading,  quoting  with  approval 
and  as  the  basis  of  the  conclusion  this  paragraph  from 
Proff att  on  Jury  Trial,  Section  419 : 

*'A  defect  in  a  pleading,  whether  of  substance  or 
form,  which 'would  have  been  fatal  on  demurrer,  is 
cured  by  verdict,  if  the  issue  -joined  be  such  as  neces- 
sarily required,  on  the  trial,  proof  of  the  facts  defec- 
tively stated  or  omitted,  and  without  which  it  is  not 
to  be  presumed  that  either  the  judge  would  direct 
the  jury  to  give,  or  the  jury  would  have  given  the  ver- 
dict.'' 

This  is  the  doctrine  distinctly  announced  in  Byers 
V.  Ferguson,  41  Or.  77  (65  Pac.  1067,  68  Pac.  5),  in 
which  Mr.  Justice  Moobe  says : 

''Such  action  is  therefore  local,  and  can  only  be 
prosecuted  in  the  county  where  the  property  is  dis- 
trained; and,  its  situs  being  necessary  to  jurisdiction 
of  the  subject  matter,  the  advisability  of  alleging  in 
the  complaint  the  county  in  which  the  property  is  dis- 
trained is  apparent.  This  the  plaintiff  failed  to  do, 
and  the  demurrer  interposed  in  the  justice's  court 
challenged  the  sufficiency  of  the  complaint  in  this  re- 
spect, which  being  overruled,  the  defendant  answered 
over ;  and,  if  the  rules  applicable  to  the  trial  of  actions 
in  the  circuit   court   are   to  prevail   in  the  justice's 
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court,  the  averment  in  the  complaint  that  the  property 
was  unlawfully  taken  in  Polk  County  was  cured  by  the 
judgment,  from  which  it  would  be  implied  that  such 
property  at  the  time  the  action  was  instituted  was 
detained  in  that  county. '  * 

Our  attention  has  not  been  called  to  any  decision  of 
this  court  which  is  inconsistent  with  these  citations. 
If  it  were  a  case  in  which  the  omission  in  the  pleading 
was  an  oversight,  and  plaintiff  had  sought  to  amend, 
or  if  the  case  had  gone  to  verdict  without  the  question 
being  raised,  the  situation  would  be  different;  but, 
this  is  a  case  in  which  the  evidence  leads  us  to  con- 
clude that  the  allegation  of  venue  was  omitted  delib- 
erately for  the  reason  that  the  property  was  then  not 
only  outside  of  the  county,  but  outside  of  the  state. 
There  was  no  error  in  granting  the  nonsuit  and  the 
judgment  is  affirmed. 

Affirmed.    Behearinq  Denied. 


Argued  October  16.  affirmed  November  6,  rebearing  denied  December 

18,  1917. 

SHEPHERD  V.  INMAN-POULSEN  LUMBER  CO. 

(168  Pac.  601.) 

Trial— Beading  BzUUts. 

1.  Section  866,  L.  O.  L.,  providing  that  when  a  writing  Is  riiown 
to  a  witness  and  proved  by  him  it  shall  be  read  to  the  jury  while 
the  witness  is  on  the  stand  or  on  his  recall  as  a  witness,  does  not  au- 
thorize reading,  by  plaintiff  as  part  of  his  testimony,  of  exhibits 
already  in  the  record,  not  proved  by  him  or  introduced  while  he  was 
on  the  stand. 

Trial— Order  of  Proof— Bight  to  Begnlate. 

2.  The  court  may  regulate  the  order  of  proof  and  postpone  the 
introduction  of  exhibits. 

Evidence— Hearsay — Opinion  Evidence. 

3.  In  an  action  to  recover  attorney's  fee,  it  was  not  error  to  refuse 
to  allow  plaintiff  to  testify  to  the  report  of  one  of  the  cases  in  which 
he  appeared,  as  a  leading  case;  the  proffered  testimony  being  hearsay 
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about  what  the    editor   thought  of   the   importance  of  the   principle 
involved. 

Attorney  and.  GUent  —  Action  —  Valae  of  Services — Evidence— Jndg- 
ment-roU. 

4.  It  was  proper,  on  cross-examination  of  plaintiff  attorney,  to 
introduce  a  judgment-roll  in  a  former  case  in  which  he  had  been  en- 
gaged for  defendant,  to  show  that  plaintiff  had  gone  over  the  same 
ground,  and  did  not  have  to  labor  so  hard  as  represented. 

Attorney  and  Client  —  Evidence  —  Action  for  Compensation  —  Admis- 
Blons  Against  Interests — ^Question  for  Jury. 

5.  In  an  action  for  legal  services  performed  between  certain 
specified  dates,  independent  of  the  matter  of  accounting  alleged  in 
the  answer  and  as  combating  plaintiff's  claim  under  the  general  issue, 
defendant  could  show  that  it  requested  a  statement  of  plaintiff's 
entire  services  to  a  certain  date,  and  that  Exhibit  "C"  was  what  he 
gave  in  response;  it  being  in  a  eense  an  admission,  against  plaintiff's 
interests,  enough  to  take  the  question  to  the  jury. 

Evidence — ^Hsrpothetlcal  Qnestlons. 

6.  If  there  is  any  evidence  on  the  point,  a  party  has  a  right  to 
cover  it  with  a  hypothetical  question,  although  there  may  be  contra- 
dictory  testimony. 

Appeal  and  Error— Hypotbetlcal  Qnestlons — Testimony  to  Support — 
Presomptlon. 

7.  In  the  absence  of  a  direct  statement  in  the  bill  of  exceptions 
that  there  was  no  testimony  supporting  a  hypothetical  question, 
it  will  be  presumed  that  the  court  did  its  duty  in  permitting  the  ques- 
tion to  be  framed  as  it  was. 

Evidence— Opinion  Evidence — Competency — ^Value  of  Legal  Services. 

8.  Where  a  witness  had  testified  that  he  knew  about  the  case  and 
was  interested  in  reading  the  decision  and  heard  the  hypothetical 
question  propounded  to  others,  the  court  did  not  err  in  allowing  the 
witness,  a  practicing  lawyer  of  fourteen  years'  experience  to  give  his 
opinion  as  to  the  reasonable  value  of  plaintiff's  services  in  some  of 
the  litigation  mentioned  in  the  complaint,  it  being  for  the  court  to 
determine  competency  and  for  the  jury  to  weigh  the  testimony. 

Evidence — Opinion  Evidence — Competency— Value  of  Legal  Services. 

9.  Allowing  defendant's  witness  to  testify  that  he  had  been  a 
deputy  city  attorney  and  was  familiar  with  the  litigation  against 
defendant  and  to  enumerate  the  important  casea  in  which  he  had  been 
engaged  for  the  city  was  proper  to  show  the  professional  standing 
of  the  witness  and  his  knowledge,  and  was  sufficient  to  let  in  his 
opinion  about  the  reasonable  value  of  plaintiff  attorney's  services  to 
defendant. 

Appeal  and  Error— Evidence— Opinion  Evidence— Discretion-Harm* 
less  Error. 

10.  In  suit  for  legal  services,  allowing  deputy  city  attorney  famil- 
iar with  city's  litigation  against  defendant  for  which  plaintiff  sought 
compensation,  to  testify  as  to  the  necessity  of  continued  attendance 
at  meetings  of  the  council  was  within  the  discretion  of  the  court,  and 
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in  any  event  hannless  to  plaintiff,  in  yiew  of  answer  tbat  it  would 
depend  entirely  on  what  wae  taking  place  at  meetings,  etc. 

Appeal  and  Error— Admisaloii  of  Testimony-— HarmlesB  Error. 

11.  In  suit  involving  compensation  for  plaintiff's  services  rendered 
defendant  in  a  euit  with  city,  allowing  city  attorney  to  testify  that 
it  was  not  intention  of  city  to  destroy  defendant's  plant  was  harmless 
as  to  plaintiff. 

Trial — ^Argumentatlye  Testimony — Striking  Out. 

12.  That  part  of  the  witness'  answer  that  if  the  decree  granted 
defendant  the  use  of  the  premises  so  long  as  they  operated  a  saw- 
mill it  would  be  more  valuable  than  the  fee  simple  was  properly 
stricken,  being  merely  argumentative. 

Appeal  and  Error— Remarks  of  Court— Reversible  Error. 

13.  In  a  suit  for  legal  services,  plaintiff  in  rebuttal  sought  to  ex- 
plain the  items  in  his  bill  for  services,  known  as  Exhibit  "G,"  where- 
upon the  court  said:  "Why  do  you  wander  on  that  way 9  All  that 
has  been  before  the  jury.  *  *  I  am  not  going  to  permit  you  to  go 
over  things  again  and  again."  Plaintiff  thereupon  claimed  the  right 
to  explain  an  item  of  the  exhibit,  whereupon  the  court  answered, 
"Oo  on  and  state  it;  if  the  jury  can  stand  it  I  can."  Held,  that  if  the 
language  of  the  court  was  impolite  or  even  erroneous,  it  was  not 
of  sufficient  importance  to  justify  a  disturbance  of  the  verdiet. 

[As  to  manner  or  tone  of  court  in  remark  or  instruction  as 
prejudicial  error,  see  note  in  Ann.  Gas.  1912A,  1006.] 

Trial — Testimony  not  Offered  In  Clilef — Exclusion. 

14.  In  suit  for  legal  services,  testimony  as  to  whether  defendant's 
officer  made  more  than  one  employment  of  plaintiff  was  a  matter  for 
plaintiff's  case  in  chief;  and,  he  having  had  an  opportunity  to  testify 
once  on  the  same  subject,  that  was  sufficient. 

Attorney  and  Client — ^Evidence— Admissibility. 

15.  In  suit  for  legal  services,  testimony  that  defendant  was  satis- 
fied with  the  decree  in  a  certain  case  was  wholly  immaterial. 

Attorney  and  Client— Action  for  Services— Instructions. 

16.  Testimony  to  the  effect  that  defendant's  officer  called  upon 
plaintiff  attorney  for  a  bill  for  his  services,  which  biU  being  fur- 
nished, defendant  paid,  was  sufficient  to  justify  the  instruction  that 
if  there  was  a  settlement  and  defendant  paid  all  that  was  required 
of  it,  plaintiff  was  not  entitled  to  recover  for  su<;h  period. 

Appeal  and  Error— Reserratlon  of  Ghrounds  of  Reylew— Submission  of 
Issue — Necessity  of  Submitting  Instruction. 

17.  Plaintiff,  not  having  framed  and  submitted  an  instruction  re- 
lating to  the  legal  effect  of  a  document,  cannot  complain  that  the 
court  did  not  interpret  it,  but  submitted  it  to  the  jury  as  a  matter  of 
fact. 

Kew  Trial— Impeachment  of  Quotient  Verdict — Affidavits  of  Jurors. 

18.  In  case  of  a  quotient  verdict^  the  affidavits  of  the  jurors  cannot 
be  received  to  impeach  it. 
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From  Multnomah :  George  N.  Davis,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Burnett. 

The  plaintiff  brought  an  action  on  the  qiumtumi 
meruit  for  $25,000  for  legal  services  which  he  claims 
to  have  performed  for  the  defendant  as  an  attorney 
between  January  1, 1908,  and  the  same  date  in  1914,  no 
part  of  which  has  been  paid  except  $500. 

The  answer  traversed  the  complaint  in  the  main  and 
alleged  that  on  December  2,  1909,  the  parties  had  an 
accounting  concerning  all  the  services  performed  by 
the  plaintiff  for  the  defendant  to  and  including  Novem- 
ber 29th  of  that  year,  and  thereupon  the  defendant 
paid  the  plaintiff  in  full  for  all  services  up  to  and  in- 
cluding the  November  date  named,  they  being  the  same 
services  mentioned  in  the  complaint  as  having  been 
rendered  between  January  1,  1908,  and  November  29, 
1909.  After  various  allegations  about  the  reasonable 
value  of  plaintiff's  subsequent  services  the  answer 
sums  up  that  their  fair  worth  was  and  is  the  sum  of 
$2,545,  of  which  $500  has  been  paid,  leaving  a  balance 
of  $2,045,  which  the  defendant  offers  to  pay. 

The  reply  traversed  the  answer  in  material  par- 
ticulars. A  jury  trial  resulted  in  a  verdict  in  favor  of 
the  plaintiff  in  the  sum  of  $5,500,  with  interest  thereon 
from  January  1, 1914,  at  6  per  cent  per  annum.  Judg- 
ment having  been  rendered  accordingly,  the  plaintiff 
appeals.  Affirmed.    Rehearing  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  Wallace  McCredie. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Cake  d  Cake  and  Mr.  Fred  L.  Everson,  with 
an  oral  argument  by  Mr.  William  M.  Cake. 
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Mr.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

1, 2.  The  bill  of  exceptions  contains  twenty  different 
assignments  of  error.  The  first  two  relate  to  the  re- 
fusal of  the  court  to  permit  the  plaintiff,  while  he  was 
testifying  as  a  witness,  to  read  to  the  jury  excerpts 
from  certain  exhibits  that  had  been  introduced  in  evi- 
dence. One  was  a  petition  for  the  vacation  of  a  street 
in  the  City  of  Portland  and  the  other  was  a  deed  exe- 
cuted by  Inman-Poulsen  Company  to  Inman,  Poulsen 
Lumber  Company  describing  as*  lots  and  blocks  the 
premises  which  were  occupied  by  the  defendant  and 
in  controversy  in  one  of  the  suits  in  which  the  plaintiff 
had  rendered  some  of  the  legal  services  in  question. 
The  exhibits  themselves  were  already  in  the  record 
and  were  the  best  evidence  of  their  contents.  It  does 
not  appear  that  they  had  been  proved  by  the  plaintiff 
as  a  witness  to  their  execution  nor  that  they  had  been 
introduced  while  he  was  on  the  stand.  Section  866, 
L.  0.  L.,  prescribes  that : 

**  Whenever  a  writing  is  shown  to  a  witness,  it  may 
be  inspected  by  the  adverse  party  and  if  proved  by  the 
witness  shall  be  read  to  the  jury  before  his  testimony 
is  closed,  or  it  shall  not  be  read  except  on  recalling  the 
witness.  * ' 

The  instant  record  does  not  disclose  a  situation  de- 
lineated by  the  section  quoted;  hence,  plaintiff  as  a 
witness  could  not  insist  on  reading  the  exhibit  as  part 
of  his  testimony.  It  would  have  amounted  to  an  argu- 
ment of  his  case  from  the  witness-box.  Even  if  the 
exhibits  had  not  been  introduced  in  evidence  the  court 
had  the  right  to  regulate  the  order  of  proof  and  could 
postpone  their  introduction  until  a  later  period. 

3.  Noted  under  the  third  exception  is  the  refusal  of 
the  court  to  allow  the  plaintiff  to  testify  to  the  report 
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of  one  of  the  cases  in  which  he  appeared  as  counsel 
for  the  present  defendants  in  46  L.  R.  A.  (N.  S.)  as 
a  leading  case.  There  was  no  error  in  this  ruling. 
At  best  his  proffered  testimony  was  hearsay  about 
what  the  editor  of  that  series  of  reports  thought  of 
the  importance  of  the  principle  involved  in  the  case 
reported. 

4.  In  the  fourth  exception  the  plaintiff  complains 
that  on  his  cross-examination  and  without  previous  tes- 
timony on  the  subject  the  defendant  was  allowed  over 
plaintiff 's  objection  to  introduce  a  judgment-roll  which 
was  not  in  issue.  It  seems  from  the  bill  that  the  plain- 
tiff had  engaged  in  litigation  for  the  defendant  here 
in  a  cause  involving  issues  similar  to  those  in  the  case 
where  he  did  the  work  for  which  he  here  claims  re- 
muneration. It  was  proper  to  show  on  cross-exam- 
ination that  the  plaintiff  had  gone  over  the  same 
ground  in  another  case  and  did  not  have  to  labor  so 
hard  as  he  represents  in  the  litigation  for  which  he  de- 
mands compensation  in  this  action. 

Under  the  fifth  paragraph  the  plaintiff  says  he  iden- 
tified the  volume,  46  L.  R.  A.  (N.  S.),  containing  the 
report  alluded  to  above,  and  offered  it  in  evidence. 
The  court  sustained  defendant's  objection  to  the  offer. 
For  like  reasons  as  before  stated  the  ruling  was 
correct. 

5.  It  appears  that  about  November  29,  1909,  the 
plaintiff  rendered  a  bill  to  the  defendant  for  legal  ser- 
vices in  which  there  were  certain  specified  items.  The 
plaintiff  complains  that  the  court  allowed  an  officer  of 
the  defendant  testifying  as  a  witness,  to  state  in  sub- 
stance that  he  called  on  the  plaintiff  about  that  date 
for  a  bill  for  all  services  to  date;  that  the  latter  fur- 
nished him  with  the  account  in  question  known  in  this 
case  as  Defendant's  Exhibit  *'C";  and  that  the  de- 
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f  endant  paid  it.  The  contention  of  the  plaintiff  is  that 
such  testimony  was  a  variation  of  the  terms  of  the  bill 
so  as  to  make  it  include  items  not  mentioned  therein. 
Independent  of  the  matter  of  accounting  alleged  in  the 
answer,  and  as  combating  the  plaintiff's  claim  under 
the  general  issue,  defendant  could  show  that  it  re- 
quested a  statement  of  plaintiff's  entire  services  to  a 
certain  date  and  that  Exhibit  *'C"  was  what  he  gave 
in  response  to  the  request.  It  is  in  a  sense  an  admis- 
sion against  the  plaintiff's  interest  enough  to  take  the 
question  to  the  jury. 

6, 7.  In  support  of  its  case,  the  defendant  propounded 
a  long  hypothetical  question  to  a  member  of  the  bar 
who  appeared  as  a  witness  on  its  behalf  purporting  to 
cover  a  large  amount  of  services  and  called  for  the 
opinion  of  the  witness  concerning  their  value.  The 
plaintiff  objected  to  this  question  on  the  ground  that  it 
assumed  as  hypotheses  matters  concerning  which  there 
was  no  evidence.  The  bill  of  exceptions,  however,  does 
not  state  that  there  was  no  evidence  to  support  the 
specifications  of  the  question.  If  there  is  any  evidence 
on  the  point  a  party  has  a  right  to  cover  it  with  a  hypo- 
thetical question  although  there  may  be  contradictory 
testimony ;  and  in  the  absence  of  a  direct  statement  in 
the  bill  of  exceptions  itself  that  there  was  no  testi- 
mony supporting  the  conditions  of  the  interrogatory 
we  must  presume  that  the  court  did  its  duty  in  permit- 
ting the  question  to  be  framed  as  it  was.  This  con- 
stitutes the  seventh  exception. 

8.  In  the  eighth  assignment  of  error  the  plaintiff 
complains  that  the  court  allowed  a  practicing  lawyer  of 
fourteen  years'  experience  to  give  his  opinion  as  to 
the  reasonable  value  of  the  services  of  the  plaintiff  in 
some  of  the  litigation  mentioned  in  his  complaint. 
The  objection  seems  to  be  that  the  witness  was  not 
shown  to  be  qualified  in  that  it  is  not  shown  that  he 
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had  any  knowledge  of  the  nature  of  the  litigation  in 
question.  The  witness,  however,  had  testified  that  he 
knew  about  the  case  and  was  interested  in  reading  the 
decision  and  had  heard  the  hypothetical  question  pro- 
pounded to  the  other  witnesses.  Whether  a  witness 
is  qualified  as  an  expert  is  for  the  court  to  decide  the 
same  as  it  determines  the  competency  of  any  other 
witness  as,  for  instance,  whether  a  child  is  of  sufficient 
understanding  to  testify.  The  weight  of  the  testimony 
of  the  expert  is  for  the  jury  to  determine.  The  bill  of 
exceptions  discloses  that  there  was  evidence  justify- 
ing the  decision  of  the  court  as  to  the  competency  of 
the  witness  mentioned,  hence  there  was  no  error  in 
allowing  him  to  testify. 

9, 10.  In  the  ninth,  tenth,  and  eleventh  exceptions  it 
is  complained  by  the  plaintiff  that  William  C.  Benbow, 
one  of  defendant's  witnesses,  was  allowed  to  testify 
that  he  had  been  a  deputy  city  attorney,  of  counsel  for 
the  city  and  was  familiar  with  its  litigation  against  the 
defendant.  He  was  also  asked  to  enumerate  what  im- 
portant cases  he  had  been  engaged  in  for  the  city. 
He  was  then  requested  to  give  his  opinion  about  the 
reasonable  value  of  the  services  of  the  plaintiff.  He 
was  also  allowed  to  give  his  judgment  as  to  whether 
it  was  necessary  for  the  plaintiff  to  attend  the  meet- 
ings of  the  city  council  and  the  executive  board  in  the 
matter  involved  in  the  litigation.  The  connection  of 
the  witness  with  the  litigation  in  question  and  with 
others  of  similar  character  was  proper  to  be  shown 
by  way  of  preliminary  to  give  the  jury  some  idea  of 
the  professional  standing  of  the  one  about  to  testify 
as  an  expert  and  his  knowledge  of  the  service  whose 
value  he  was  required  to  estimate.  This  was  enough 
to  let  in  his  opinion.  It  may  be  presumed  that  the 
jury  was  probably  not  fully  cognizant  of  the  routine 
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of  business  before  the  city  council,  so  that  it  was  prop- 
erly within  the  discretion  of  the  court  to  take  the  opin- 
ion of  a  man  who  knew  as  a  city  attorney  might,  about 
the  necessity  of  continued  attendance  at  the  meetings 
of  that  body.  Moreover,  the  answer  of  the  witness  to 
that  question  concerning  the  attendance  at  the  meet- 
ings of  the  city  council  was  harmless  as  against  the 
plaintiff,  for  he  said: 

*  *  That  would  depend  altogether  on  what  was  taking 
place  there  at  the  meeting.  I  shouldn  't  think  it  would 
be  necessary  to  attend  all  the  meetings  because  there 
were  many  meetings  in  which  this  matter  would  not 
be  up,  but  just  what  steps  an  active  counsel  might  think 
was  necessary  would  depend  on  his  diligence  and  his 
activity  and  all  those  things  to  protect  his  client.  He 
might  do  more  than  was  necessary.  He  might  think 
it  was  in  order  to  protect  his  client.*' 

11.  The  plaintiff  was  not  harmed  by  allowing  Ben- 
bow  to  testify  that  it  was  not  the  intention  of  the  city 
to  destroy  the  defendant's  plant,  that  being  an  assign- 
ment under  the  twelfth  exception. 

12.  Another  member  of  the  bar  testifying  for  the  de- 
fendant declared  on  cross-examination  in  substance 
that  $15,000  to  $20,000  would  be  a  reasonable  fee  and 
besides  stated  that  if  the  decree  granted  the  defend- 
ant the  use  of  the  premises  as  long  as  they  operated  a 
sawmill  it  would  be  more  valuable  than  the  fee-simple 
title.  The  court  ordered  this  additional  part  of  the 
answer  stricken  out  which  was  proper  as  the  state- 
ment was  merely  argumentative. 

13.  In  rebuttal,  the  plaintiff  sought,  as  stated  in  ex- 
ception 14,  to  explain  the  items  in  his  bill  for  services 
known  as  Exhibit  *  *  C, ' '  whereupon  the  court  said : 

**Why  do  you  wander  on  that  way,  Mr.  Shepherd, 
all  that  has  been  before  the  jury.  *  *  I  am  not  going 
to  permit  you  to  go  over  things  again  and  again.*' 
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The  plaintiff  thereupon  claimed  the  right  to  explain 
an  item  of  the  exhibit,  whereupon  the  court  said : 

**Go  on  and  state  it;  if  the  jury  can  stand  it  I  can.^' 

Exception  was  taken  to  the  language  of  the  court. 
The  witness  was  allowed  to  make  his  explanation, 
hence  the  testimony  went  to  the  jury  as  he  desired. 
In  purport,  his  complaint  is  that  the  judge  was  not 
suave  in  manner.  The  utterance  may  have  been  some- 
what unethical  when  considered  from  the  standpoint 
of  extreme  refinement.  Judges,  however,  are  human 
beings,  and  as  said  by  Mr.  Chief  Justice  McBride  in 
Schaller  v.  Pacific  Face  Brick  Co.,  70  Or.  557,  567  (139 
Pac.  913),  they 

**  Are  called  upon  to  rule  in  a  moment  upon  the  most 
delicate  questions  relating  to  the  admission  or  rejec- 
tion of  testimony ;  and  for  us  to  weigh  their  decisions 
made  under  such  circumstances  by  the  technical  rules 
of  logic  and  law  would  result  in  the  reversal  of  half 
the  cases  tried  by  them.  We  should  rather  adopt  the 
advice  of  the  poet,  'Be  to  their  faults  a  little  blind,  and 
to  their  virtues  very  kind,'  and  reverse  only  for  such 
errors  as  appear  to  have  worked  actual  injustice." 

The  general  character  of  the  exceptions  and  the 
voluminous  record  sent  to  this  court  indicate  that  gen- 
erally the  plaintiff  pursued  a  very  technical  course 
calculated  to  grate  upon  the  patience  both  of  the  court 
and  of  opposing  counsel;  and  we  cannot  be  surprised 
that  as  late  in  the  trial  as  the  rebuttal  testimony  a 
slight  expression  of  impatience  should  escape  from  the 
lips  of  the  presiding  judge.  If  impolite  or  even  erro- 
neous it  is  not  of  sufficient  importance  to  justify  the 
disturbance  of  the  verdict. 

14.  Under  the  fifteenth  assignment  the  plaintiff  com- 
plains that  he  was  denied  the  right  to  testify  in  re- 
buttal of  the  defendant's  testimony  about  whether  Mr. 
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Poulsen,  an  officer  of  the  defendant,  made  more  than 
one  employment  of  the  plaintiff.  So  far  as  that  is 
concerned  the  plaintiff's  employment  and  his  services 
were  matter  for  his  case  in  chief.  Each  party  had  a 
right  to  testify  once  on  his  own  behalf  on  the  same 
subject  and  that  is  sufficient. 

15.  Again,  under  the  next  head  the  plaintiflf  is  ag- 
grieved because  he  was  denied  the  right  to  show  that 
the  defendant  was  satisjfied  with  the  decree  in  the  case 
of  the  City  of  Portland  against  the  defendant.  This  is 
wholly  immaterial.  Under  number  17  the  plaintiff 
complains  that  the  court  refused  to  give  certain  in- 
structions requested  by  him,  but  it  does  not  appear 
from  the  bill  of  exceptions  but  that  the  court  gave  the 
same  charge  substantially.  The  instructions  given  are 
not  contained  in  the  bill  of  exceptions. 

16.  In  the  eighteenth  instance  the  plaintiff  objects 
because  the  court  instructed  the  jury  that  if  from  the 
testimony  they  believed  there  was  a  settlement  and 
that  the  defendant  paid  all  that  was  required  of  it, 
the  plaintiff  was  not  entitled  to  recover  anything  for 
services  from  January,  1908,  until  December,  1909. 
As  already  indicated  there  is  testimony  quoted  in  the 
bill  of  exceptions  to  the  effect  that  one  of  the  defend- 
ant's officers  about  November  29th  called  upon  the 
plaintiff  for  a  bill  for  his  services  to  that  date.  In  re- 
sponse to  this  the  plaintiff  furnished  the  bill  known  as 
Exhibit  **C"  which  the  defendant  paid  about  Decem- 
ber 2d  of  that  year.  This  was  sufficient  to  justify  the 
instruction  mentioned. 

17.  *  Under  the  nineteenth  specification  of  the  bill  it  is 
stated : 

**  Plaintiff  also  asked  the  court  to  interpret  the  writ- 
ing, to  wit,  Defendant's  Exhibit  *C,'  and  not  to  sub- 
mit the  same  to  the  jury  as  a  matter  of  fact,  and  plain- 
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tiff  was  granted  an  exception  to  the  refusal  of  the  court 
to  give  the  jury  the  legal  effect  of  said  writing  and 
submit  the  same  to  the  jury  on  the  question  of  whether 
the  same  constituted  a  settlement  of  account.  ^  * 

If  the  plaintiff  had  desired  a  particular  instruction 
relating  to  the  legal  effect  of  the  document,  he  should 
have  framed  it  and  submitted  it  to  the  court.  Not 
having  done  so  he  cannot  complain. 

18.  The  final  error  assigned  is  that  the  court  refused 
to  set  aside  the  verdict  on  account  of  misconduct  of 
the  jury.  Some  members  of  that  body  came  forward 
after  the  trial  and  made  affidavit  to  the  effect  that  they 
had  agreed  to  a  quotient  verdict  and  that  some  mem- 
bers had  voted  as  low  as  $2,000,  that  being  less  than 
the  amount  admitted  by  the  defendant.  It  has  been 
so  often  decided  by  this  court  that,  especially  in  such 
instances,  the  affidavits  of  jurors  cannot  be  received 
to  impeach  their  verdict  that  we  forbear  to  repeat  the 
citations. 

The  plaintiff's  appeal  is  not  well  taken  and  the  judg- 
ment must  be  affirmed. 

Affirmed.    Beheabing  Denied. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Benson 
and  Mr.  Justice  Harris  concur. 
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Argued  October  29,  affirmed  November  20,  rehearing  denied  Decem- 
ber 18,  1917. 

MYEES  V.  INDIANA  MINING  CO. 

(168  Pac.  719.) 

Mortgages — ^Mining  Clalnui — ^Foreclosure— Evidence— Fraud. 

1.  In  a  suit  to  foreclose  a  mortgage  on  a  mining  company  covering 
balance  due  on  mining  claims  and  for  services,  evidence  held  not  to 
show  bad  faith  or  fraud  as  to  the  value  of  such  mining  claims. 

Corporations — ^Fraud — ^Evidence. 

2.  Evidence  held  insufficient  to  show  connection  of  a  mortgagee 
with  any  fraudulent  transactions  in  mining  stock  of  the  mortgagor, 
a  corporation,  on  a  foreclosure  against  such  corporation. 

Corporations  —  Enforcement   of   Stockholder's   Liability  —  Mortgage 
Foreclosure — ^Assessments. 

3.  In  a  mortgage  foreclosure  against  a  mining  corporation,  under 
a  defense  by  a  trustee  in  bankruptcy  that  the  mortgage  was  fraudu- 
lent and  that  the  mortgagee  was  an  owner  of  stock,  a  prayer  that 
such  stock  be  assessed  for  an  unpaid  balance  thereon  could  not  be 
granted. 

[As  to  the  liability  of  stockholder  to  the  creditors  of  the  cor- 
poration, see  note  in  3  Am.  St.  Rep.  806.] 

From  Baker :  Gustav  Anderson,  Judge. 

Suit  by  W.  L.  Myers  against  the  Indiana  Mining 
Company,  a  corporation,  the  Hot  Springs  Copper  Com- 
pany, a  corporation,  and  T.  M.  Shoemaker,  as  trustee 
in  bankruptcy  for  said  last-named  company,  to  fore- 
close a  mortgage.  There  was  a  decree  for  plaintiflf 
and  the  Hot  Springs  Copper  Company  appealed. 
Affirmed. 

In  Banc.    Statement  by  Mb.  Justice  Benson. 

This  is  a  suit  to  foreclose  a  mortgage.  The  com- 
plaint is  in  the  usual  form.  In  the  first  instance  the 
defendant  filed  demurrers  which  being  overruled  they 
failed  to  answer  and  a  decree  was  entered  in  favor  of 
plaintiff.  Thereafter  the  defendant  Hot  Springs  Cop- 
per Company  was  adjudged  a  bankrupt  and  Shoe- 
maker, as  trustee,  filed  a  motion  to  vacate  the  decree 
and  permit  him  to  file  an  answer  which  was  then  ten- 
dered.   This  motion  was  allowed  and  the  answer  filed. 
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After  denying  that  the  two  defendant  corporations 
are  separate  entities  and  alleging  that  they  are  the 
same  corporation  under  different  names,  this  pleading 
then  denies  that  the  note  and  mortgage  were  executed 
for  value.  Then  follows  a  general  and  sweeping  de- 
nial of  every  allegation  in  the  complaint.  This  in  turn 
is  followed  by  a  series  of  prolix  affirmative  defenses, 
the  first  of  which  avers  that  the  note  and  mortgage 
were  executed  in  consideration  of  a  claim  by  plaintiff 
that  there  was  due  to  him  an  unpaid  balance  of  the 
purchase  price  or  certain  mining  claims,  which  had 
been  conveyed  by  him  to  the  Indiana  Mining  Com- 
pany, but  that  such  claim  was  false;  that  neverthe- 
less the  president  and  secretary  of  the  corporation 
without  authority  executed  the  same;  that  thereafter 
certain  directors  having  a  pecuniary  interest  in  the 
transaction  and,  being  a  majority  of  the  board,  falsely 
represented  to  the  other  directors  that  it  was  a  just 
and  valid  claim  and  thereby  secured  a  ratification 
thereof,  and  that  such  representations  were  false  and 
were  made  for  the  purpose  of  defrauding  the  company 
and  hindering  and  delaying  its  creditors.  A  second 
affirmative  defense  and  counterclaim  alleges  that  the 
plaintiff  and  certain  others  who  are  named,  at  the  time 
of  the  organization  of  the  Indiana  Mining  Company, 
conspired  to  purchase  from  plaintiff  certain  mining 
claims  at  a  fictitious  valuation  of  $75,000  when  in  fact 
they  were  not  worth  more  than  $1,000,  and  that  this 
deal  was  the  origin  of  the  obligation  upon  which  the 
note  and  mortgage  were  founded;  that  the  sole  pur- 
pose of  these  men  was  to  exploit  the  public  by  the  sale 
of  stock  in  a  worthless  mine.  Then  follows  a  recital 
of  the  various  acts  alleged  to  have  been  performed  in 
pursuance  thereof  including  the  following: 


666  Myers  v.  Indiana  Min.  Go.  [86  Or. 

**That  from  the  sale  of  the  treasury  stock  the  said 
pretended  mining  property  was  equipped  with  mining 
machinery  of  great  value  and  a  large  force  of  men 
were  employed  and  shafts,  tunnels,  drifts  and  other 
excavations  was  done  thereon  to  the  amount  of  several 
thousand  feet  of  work  at  the  expense  of  more  than 
$200,000.'^ 

It  is  asserted  that  all  this  work  was  done  for  the 
purpose  of  deceiving  stockholders  and  prospective  pur- 
chasers of  stock,  and  that  the  result  was  a  sale  of  large 
quantities  of  the  stock.  It  reiterates  that  all  these 
transactions  were  based  upon  the  fraud  involved  in  the 
original  purchase  of  the  claims  and  urges  that  the 
court  ought  to  decree  a  recovery  from  the  plaintiff  of 
the  sums  already  received  by  him  upon  such  purchase 
price. 

The  third  affirmative  defense  alleges  that  plaintiff 
subscribed  for  and  received  150,000  shares  of  the  stock 
of  the  Indiana  Mining  Company  for  which  he  has  paid 
nothing ;  that  the  corporation  is  insolvent ;  that  certain 
enumerated  debts  are  due  and  unpaid;  and  that  the 
assets  are  insufficient  to  pay  the  same.  The  answer 
concludes  with  a  prayer  that  the  mortgage  be  declared 
void;  that  the  court  assess  the  value  of  the  mining 
claims  so  sold  by  plaintiff  and  require  him  to  refund 
the  excess  payments  and  that  his  holdings  of  corporate 
stock  be  assessed  for  the  unpaid  balance  thereon  for  a 
sufficient  amount  to  pay  the  corporate  debts. 

The  reply  consists  of  denials.  From  a  decree  in 
favor  of  plaintiff  defendant  Hot  Springs  Copper  Com- 
pany appeals.  Affirmed.    Rehearing  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Orville  B.  Mount 
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For  respondent  there  was  a  brief  over  the  names  of 
Mr.  William  Smith  and  Mr.  William  8.  Levens,  with  an 
oral  argument  by  Mr.  Smith. 

Mfi.  Justice  Benson  delivered  the  opinion  of  the 
court. 

The  testimony  in  this  case  is  exceedingly  voluminous 
and  contains  an  unreasonably  large  amount  of  irrele- 
vant and  immaterial  matter  but,  after  a  painstaking 
investigation,  we  have  sifted  the  following  essential 
facts  which  are  practically  undisputed.  The  plaintiff 
and  his  mining  partner,  Simmons,  were  the  owners  of 
a  group  of  unpatented  quartz  mining  claims  which 
were  undeveloped.  In  the  month  of  December,  1902, 
they  executed  a  written  option  to  purchase  the  same 
in  favor  of  Alonzo  Cleaver  for  the  purchase  price  of 
$75,000,  of  which  $2,000  was  paid  by  Cleaver  a  short 
time  afterward.  There  was  then  in  existence  a  cor- 
poration known  as  the  Will  Cleaver  Mining  Company 
which,  in  June,  1903,  changed  its  name  to  Indiana  Min- 
ing Company  in  accordance  with  the  provisions  of  Sec- 
tion  6705,  L.  0.  L.  Immediately  thereafter  Cleaver 
proposed  to  sell  his  option  to  this  corporation  for  400,- 
000  shares  of  its  corporate  stock,  bearing  a  par  value 
of  one  dollar  per  share  but  having  practically  no  mar- 
ket value.  This  offer  was  accepted  and  in  January, 
1904,  the  corporation  tendered  to  Myers  and  Simmons 
300,000  shares  of  its  stock  at  a  valuation  of  $30,000, 
and  its  three  equal  promissory  notes  for  the  balance  of 
the  purchase  price  of  the  claims,  such  notes  to  be  se- 
cured by  a  mortgage  on  said  claims.  This  offer  was 
accepted  and  the  necessary  papers  were  duly  executed. 
Thereafter  Myers  was  elected  a  director  of  the  corpo- 
ration. An  active  campaign  was  then  begun  for  the 
sale  of  capital  stock  for  the  purpose  of  securing  funds 
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to  develop  and  work  the  mine.  Myers  worked  for  the 
company  as  its  superintendent  for  the  wages  of  $5  per 
day  and  board.  Development  work  upon  the  mine 
continued,  and  Myers  worked  therein  with  exceptional 
industry.  Payments  upon  the  mortgage  debt  were 
made  from  time  to  time  until  March  24, 1906,  when  the 
president  and  secretary  prevailed  upon  plaintiff  to 
cancel  the  mortgage  and  accept  new  and  unsecured 
notes  for  his  share  of  the  balance  due,  Simmons  having 
been  already  satisfied.  At  a  meeting  of  the  board  of 
directors  on  May  5, 1906,  this  action  was  ratified  by  a 
formal  resolution  of  the  board. 

Plaintiff  continued  in  the  employ  of  the  company 
until  June,  1908,  when  he  quit  work.  He  then  urged 
the  payment  of  the  amount  due  which  by  this  time  in- 
cluded unpaid  wages  to  the  extent  of  about  $2,000,  and 
on  December  12,  1908,  the  notes  and  mortgage  in- 
volved in  this  suit  were  executed  by  the  proper  oflBcers 
to  secure  the  debt  and  at  a  later  meeting  this  action 
was  ratified.  On  October  25,  1910,  the  assets  of  the 
corporation  were  sold  to  one  Bert  German,  and,  on 
November  1, 1910,  the  sale  was  ratified  at  a  meeting  of 
the  stockholders.  Immediately  thereafter  the  Hot 
Springs  Copper  Company  was  incorporated  to  take 
over  from  German  the  assets  formerly  belonging  to  the 
Indiana  Mining  Company,  and  this  corporation  per- 
mitted stockholders  of  the  former  company  to  exchange 
their  stock  for  an  equal  number  of  shares  of  the  new 
by  paying  in  cash  an  additional  five  cents  per  share,  or 
to  exchange  two  shares  of  the  old  for  one  of  the  new. 
If  the  plaintiff  was  a  stockholder  in  the  Indiana  Mining 
Company  at  this  time  he  accepted  neither  proposition, 
and  was  never  associated  with  the  Hot  Springs  Cop- 
per Company.    This  latter  company  was  adjudged  a 
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bankrupt  and  the  trustee  in  bankruptcy  defends  this 
suit. 

1.  Regarding  the  first  defense,  want  of  consideration, 
we  observe  that  the  debt  represented  by  the  notes  and 
secured  by  the  mortgage  consisted  of  the  balance  due 
upon  the  mining  claims,  the  purchase  price  of  a  small 
tract  of  timber  and  a  balance  due  for  wages.  At  the 
time  of  the  sale  the  mining  locations  were  of  course 
entirely  undeveloped  and  the  plaintiff  could  no  more 
foretell  their  future  value  than  could  the  purchaser. 
The  only  evidence  of  fraud  in  this  connection  is  found 
in  the  fact  that  subsequent  work  and  large  expendi- 
ture of  money  demonstrated  that  the  hopes  of  all  con- 
cerned were  vain.  These  facts  present  a  situation  not 
at  all  unusual  in  any  mining  locality,  and  every  sale 
of  a  * '  prospect '  ^  must  necessarily  involve  the  possibil- 
ity that  the  purchase  may  result  in  disappointment  and 
financial  loss,  but  such  a  termination  does  not  imply 
bad  faith  or  fraud.  There  is  no  contention  that  plain- 
tiff did  not  perform  the  services  for  which  the  wages 
are  claimed  or  that  the  corporation  did  not  acquire  the 
timber  land.  The  trial  court  therefore  properly  found 
that  the  instruments  sued  upon  were  executed  for  a 
valuable  consideration. 

2.  The  second  defense  goes  largely  into  the  question 
of  fraudulent  sales  of  capital  stock  and  if  we  concede 
that  this  constitutes  a  defense  in  the  foreclosure  suit, 
still  we  are  unable  to  find  in  the  record  any  convincing 
evidence  that  plaintiff  had  any  part  in  any  fraudulent 
transactions  in  that  respect. 

3.  As  to  the  third  defense  it  is  enough  to  say  that 
there  is  no  sufficient  pleading  nor  is  this  a  proceeding 
wherein  the  relief  suggested  could  be  granted :  Sargent 
V.  Waterbury,  83  Or.  159  (161  Pac.  443,  163  Pac.  416). 

The  decree  of  the  lower  court  is  affirmed. 

Affibmed.    Beheabinq  Denied. 
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Argaed  December  6,  affirmed  December  18,  1917. 

OLSON  V.  SAXTON.* 

(169  Pac.  119.) 

Appeal  aad  Error— Bevlew—Exceptioiia. 

1.  The  action  of  the  trial  court  in  ordering  the  testimonj  to  be 
taken  by  the  court  reporter,  while  irregular  and  improper,  cannot  be 
reviewed,  where  no  objection  or  exception  was  saved  at  the  time  or 
after  the  return  of  the  judge  to  the  bench;  for  exceptions  are  neces- 
sary for  errors  to  be  reviewed. 

Trial — Conduct— Hearing  of  Evidence. 

2.  It  is  improper  for  the  trial  judge  to  vacate  the  bench  and  direct 
the  parties  to  present  their  testimony  before  the  court  reporter. 

[As  to  absence  of  judge  during  trial  as  reversible  error,  see 
note  in  122  Am.  St.  Bep.  721.]> 

Contracts — ^Validity — ^Immoral  Contracts. 

3.  Where  plaintiff,  a  married  man,  on  the  strength  of  an  agreement 
by  defendant,  a  woman,  to  marry  him  on  procuring  a  divorce  from 
his  wife,  coupled  with  a  reciprocal  promise  on  his  part,  advanced 
money  to  defendant  and  performed  services  for  her  benefit  without 
any  expectation  of  reimbursement,  the  transaction  was  immoral  and 
illegal,  and  being  further  tainted  by  the  fact  that  the  parties  indulged 
in  meretricious  relations,  so  that  plaintiff,  on  defendant's  refusal  to 
carry  out  the  agreement,  cannot  recover  on  notes  the  consideration  of 
which  was  the  services  and  funds  advanced. 

[As  to  validity  of  promise  of  marriage,  see  note  in  Ann.  Cas. 
1914A,  695.} 

Breach  of  Marriage  Promise — ^Actions — Burden  of  Proof. 

4.  One  asserting  a  breach  of  marriage  promise  has  the  burden  of 
proving  the  same. 

Breach  of  Marriage  Promise— Actions — ^Erldence. 

5.  In  an  action  for  damages  for  breach  of  marriage  promise,  plain- 
tiff asserting  that  after  a  new  promise  by  defendant  to  marry  him 
he  destroyed  notes  evidencing  her  indebtedness,  evidence  held  insuffi- 
cient to  establish  such  promise. 

From  Multnomah :  Hekby  E.  McGinn,  Judge. 

Action  by  Arthur  P.  Olson  against  Mollie  M.  Patton- 
Saxton,  to  recover  damages  for  a  breach  of  marriage 

^Authorities  discussing  the  question  of  agreement  to  marry  on  death 
or  divorce  of  present  husband  or  wife  are  collated  in  a  note  in  52 
L.  B.  A.  660. 

On  effect  of  temporary  absence  of  judge,  when  fatal  to  trial,  see 
note  in  41  Ifc  &  A.  569.  REPOftTau 
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promise.    From  a  judgment  in  favor  of  defendant, 
plaintiff  appealed.    Affirmed. 

Department  2.  Statement  by  Mb.  Chief  Justicb 
McBbide. 

This  was  an  action  for  breach  of  promise  of  mar- 
riage. The  complaint  alleges  in  substance  that  about 
September  19, 1909,  the  defendant,  for  value,  executed 
and  delivered  to  plaintiff  three  promissory  notes  for 
$500  each,  with  interest  thereon  at  5  per  cent  per  an- 
num, and  that  on  December  25,  1913,  the  notes  were 
destroyed  by  plaintiffs  and  defendant ;  that  in  consid- 
eration of  the  surrender  and  destruction  of  said  notes 
defendant  then  and  there  promised  that  she  would 
thereafter  marry  plaintiff,  and  six  months  was  a  rea- 
sonable time  for  defendant  to  carry  out  said  promise ; 
that  plaintiff  was  of  marriageable. age,  ready,  willing 
and  able  to  marry  defendant  and  that  defendant  was 
able  to  marry  plaintiff,  but  that  about  September  5, 
1914,  she  in  disregard  of  her  contract,  married  one 
John  W.  Saxton  against  plaintiff's  wishes  and  to  his 
damage  in  the  sum  of  $1,594.00. 

The  defendant  answered  denying  the  contract  of 
marriage,  admitting  the  execution  of  the  notes  and  the 
destruction  thereof,  and  alleging  that  there  was  no  con- 
sideration for  the  notes  given  plaintiff.  It  was  fur- 
ther alleged  that  prior  to  December  25,  1913,  plaintiff 
with  malicious  intent,  made  statements  to  the  relatives 
and  friends  of  defendant  to  the  effect  that  defendant 
was  dishonest  and  of  lewd  character,  all  of  which 
statements  were  false  and  in  consequence  thereof,  de- 
fendant was  greatly  injured,  defamed,  humiliated  and 
degraded,  and  endured  great  mental  anguish  and 
suffering;  that  thereafter  defendant  confronted  plain- 
tiff and  charged  him  with  making  these  false  and  de- 
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famatory  statements,  and  plaintiff  thereafter  con- 
fessed that  he  had  made  them  and  that  they  were  false 
and  that  he  had  thereby  injured  defendant  irreparably, 
and  expressed  a  desire  to  make  reparation  therefor, 
and  for  that  purpose  they  destroyed  said  notes  volun- 
tarily and  without  any  request  of  any  kind  from 
plaintiff. 

The  parties  waived  a  jury  and  the  ease  was  tried 
before  the  court.  Before  the  trial  had  proceeded  to 
any  great  length,  the  court  stated  the  plaintiff  would 
not  get  very  far  in  that  court  with  that  case;  that  he 
didn  't  care  to  hear  the  testimony,  but  directed  that  the 
parties  take  it  before  the  court  reporter,  and  retired 
from  the  bench.  Subsequently  and  during  the  exami- 
nation of  the  defendant  the  Judge  returned  and  heard 
the  conclusion  of  the  testimony,  and  about  two  weeks 
thereafter  made  findings  and  rendered  judgment  in 
favor  of  defendant.  There  was  no  exception  saved  to 
the  order  of  the  court  directing  the  testimony  to  be 
taken  before  the  stenographer,  nor  any  exception  saved 
during  the  trial  except  a  general  exception  to  giving 
and  entering  judgment  for  defendant.  There  was  an- 
other exception  made  apparently  for  the  first  time  in 
the  bill  of  exceptions,  namely,  that  the  court  erred  in 
refusing  to  hear  the  testimony  and  especially  the  tes- 
timony of  plaintiff,  but  this  objection  and  exception 
were  evidently  not.  taken  during  the  trial  and  must  be 
disregarded. 

There  were  no  objections  to  the  findings  nor  any  re- 
quest for  other  or  different  findings.  The  plaintiff 
appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  J.  W.  Oherender,  Mr.  Edtvin  G.  Amme  and  Mr. 
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Joseph  Van  Hoomissen,  with  oral  arguments  by  Mr. 
Oherender  and  Mr,  Amme. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  H.  Wilson. 

Opinion  by  Mb.  Chief  Justice  McBbidb. 

1, 2.  The  action  of  the  court  in  ordering  the  testimony 
to  be  taken  by  the  court  stenographer  in  the  absence  of 
the  judge,  was  certainly  irregular  and  had  an  objection 
been  made  thereto  and  exception  saved,  or  even  had 
such  an  objection  been  urged  and  an  exception  saved 
after  the  return  of  the  judge  to  the  bench,  we  would 
be  inclined  to  consider  it,  but  neither  of  these  things 
were  done. 

The  alleged  errors  were  not  taken  advantage  of  by 
objection  and  exceptions  at  the  trial,  and  will  not  be 
considered  here.  As  remarked  by  Mr.  Chief  Justice 
Waldo,  in  Kearney  v.  Snodgrass,  12  Or.  311  (7  Pac. 
309) : 

*'It  is  not  error  simply  but  error  legally  excepted  to, 
that  constitutes  ground  for  reversal. '* 

The  court  reserved  its  decision  upon  this  case  for 
more  than  two  weeks  after  the  hearing,  and  it  is  more 
than  probable  that  the  judge  followed  the  not  unusual 
practice  of  circuit  judges  and  had  the  testimony  read 
to  him  by  the  stenographer  before  rendering  his  final 
decision. 

3.  The  testimony,  however,  is  all  here  and  we  think  it 
fully  sustains  the  findings.  The  plaintiff,  who  was  at 
that  time  a  married  man,  became  acquainted  with  de- 
fendant in  1905  in  Alaska,  and  as  he  states  met  her 
''off  and  on''  for  several  years  and  up  to  1908,  when 
he  called  upon  her  in  Portland  and  was  asked  by  her  to 
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ship  her  piano  from  Alaska,  which  he  did  and  received 
a  letter  of  thanks,  and  thereafter  had  some  correspond- 
ence with  her.  Later  there  was  a  lull  in  the  letter 
writing  but  he  finally  received  a  letter  from  her  from 
Culver,  Oregon.  From  Alaska  he  sent  her  from  time 
to  time  $210.  In  August,  1911,  he  met  defendant  in 
Portland  by  agreement,  and  he  says  they  talked  mat- 
ters over  **in  a  business  way  and  in  a  married  way." 
He  told  her  how  much  money  he  had  (over  $1,300)  and 
she  said  ''that  will  help  a  whole  lot.'*  The  conversa- 
tion between  them,  as  he  says,  resulted  finally  in  him 
giving  her  a  sum  of  money  ($500)  and  doing  labor  in 
fixing  up  her  homestead,  and  later  building  her  a  house 
on  some  lots  she  had  purchased  in  the  town  of  Mult- 
nomah, the  consideration  for  these  things  being  that 
she  would  marry  him  when  he  had  obtained  a  divorce 
from  his  then  wife.  In  the  meantime  they  discounted 
the  future  marriage  by  meretricious  intercourse  in  an- 
ticipation of  the  future  happy  event.  .Then  plaintiff 
went  to  British  Columbia  and  engaged  in  some  sort  of 
business  there  and  in  January  (year  not  named)  de- 
fendant followed  him  there  and  was  angry  that  he  had 
not  procured  his  divorce.  Later  she  wrote  him  she 
had  consulted  an  attorney  in  Portland,  who  had  told 
her  that  plaintiff  could  get  a  divorce  in  Oregon,  and  on 
February  12,  1912,  he  returned  to  Portland  and  was 
advised  to  stay  in  the  state  one  year  before  applying 
for  a  divorce,  which  he  did.  It  was  during  this  inter- 
val that  he  cleared  the  lots  at  Multnomah  and  erected 
the  building  heretofore  referred  to.  The  relations  be- 
tween them  continued  as  before  and  when  the  building 
was  completed  defendant  moved  into  it  and  plaintiff 
resided  in  the  city  but  saw  and  visited  her  frequently. 
About  June,  1912,  defendant  went  to  the  beach,  plain- 
tiff sending  her  a  little  money  while  there.    In  July  she 
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returned  for  a  short  time,  and  when  she  returned  she 
told  him  it  was  * '  all  off ' '  with  their  friendship.  Plain- 
tiff told  her  he  had  seen  an  attorney  and  that  he  could 
get  a  divorce  very  easily,  but  she  went  away  and  about 
September  1,  1912,  notified  him  to  vacate  the  house, 
which  he  did.  When  she  returned  they  had  a  meet- 
ing and  plaintiff  told  defendant  he  would  marry  her 
as  soon  as  he  got  a  divorce,  but  she  said  it  was  no  use, 
that  they  had  just  as  well  settle  up,  and  about  Septem- 
ber 17,  1912,  plaintiff  presented  a  bill  for  $1,700  for 
work  and  labor  performed  and  money  loaned  defend- 
ant, and,  as  plaintiff  claims,  she  argued  there  should 
be  a  deduction  of  $5  for  each  act  of  sexual  intercourse 
and  the  claim  was  finally  lumped  off  at  $1,500,  for 
which  defendant  gave  the  promissory  notes  mentioned 
in  the  complaint.    Later  plaintiff  secured  a  divorce. 

We  have  given  a  fair  summary  of  the  testimony  up 
to  this  point  and  it  indicates  clearly  that  the  money 
was  originally  advanced  upon  the  strength  of  a 
promise  by  plaintiff  that  he  would  obtain  a  divorce 
from  his  wife  and  marry  defendant,  and  a  reciprocal 
promise  on  the  part  of  the  defendant  that  she  would 
marry  plaintiff  when  he  had  so  been  divorced.  The 
agreement,  if  made,  was  grossly  corrupt,  illegal,  and 
immoral.  The  money  received  by  defendant  from 
plaintiff,  and  the  services  rendered  by  him  to  her,  were 
not  advanced  or  rendered  with  any  expectation  or 
agreement  to  repay  them,  except  that  involved  in  the 
immoral  contract  of  a  married  man  to  get  a  divorce 
from  his  wife,  and  thereafter  marry  defendant,  and 
the  further  consideration  of  illicit  intercourse.  Plain- 
tiff could  not  get  rid  of  the  taint  of  illegality  that  hung 
around  the  transaction  by  presenting  a  bill  for  ser- 
vices rendered  and  money  advanced,. and  taking  notes 
for  such  sums.    The  courts  were  not  created  to  be  used 
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by  lawbreakers  to  recover  money  paid  out  upon  such 
immoral  and  illegal  considerations,  and  it  is  evident 
that  had  plaintiff  kept  the  notes  and  sued  upon  them 
the  considerations  above  mentioned  would  have  been 
suflScient  to  defeat  a  recovery:  1  Page  on  Contracts, 
sec.  512. 

4,  5.  Plaintiff,  however,  does  not  rely  upon  the  orig- 
inal promise  to  marry,  which  he  says  was  made  be- 
fore he  obtained  the  divorce,  but  upon  an  alleged  new 
promise  which  he  claims  defendant  made  him  after  he 
had  obtained  a  divorce  and  was  free  to  contract  a  mar- 
riage. Upon  this  branch  of  the  case  the  burden  of 
proof  was  upon  him  to  establish  the  new  promise  by 
a  preponderance  of  evidence.  He  swears  defendant 
made  such  a  promise,  while  she  testifies  just  as  posi- 
tively that  she  did  not.  It  is  quite  as  probable  that 
she  is  telling  the  truth  as  he,  and  there  is  no  corrobo- 
ration of  either.  He  has  failed  therefore  on  the  vital 
point  in  his  case,  and  viewed  either  from  the  stand- 
point of  the  law  or  froin  that  of  the  facts,  his  appeal 
must  fail. 

Judgment  aflSrmed.  Affirmed. 

Mb.  Justice  Bubnett,  Mb.  Justice  McCamant  and 
Mb.  Justice  Moobe  concur. 
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Argaed  December  7,  modified  December  18,  1917. 

TUCKER  V.  KIKKPATKICK* 

(169  Pac.  117.) 

Appeal  and  Error— Weiglit  of  Evidence — Specific  Performance. 

1.  The  findings  of  the  lower  court  on  conflicting  evidence  in  suit 
for  specific  performance  of  a  contract  are  entitled  to  great  respect, 
as  he  sees  the  witnesses  and  hears  their  testimony. 

Specific  Performance— Water  Blgbts — ^Bight  to  Ditch  Land  of  An- 
other— ^Evidence. 

2.  In  a  suit  for  specific  performance  of  a  parol  agreement  for  a 
division  of  water  rights  and  a  right  to  run  a  ditch  across  the  defend- 
ant's land,  held,  there  was  a  preponderance  of  the  evidence  support- 
ing a  finding  that  the  agreement  was  made,  and  was  clear,  just  and 
reasonable. 

Specific  Performance — ^Part  Performance— Parol  Agreement. 

3.  Where  one  who  used  his  share  of  the  water  for  a  year  and  built 
a  pipe-line  and  ran  the  water  across  defendant's  land,  there  was  suffi- 
cient part  performance  to  take  out  of  the  statute  of  frauds  a  parol 
agreement  to  rebuild  a  fiume  in  return  for  one  fourth  of  the  water  right 
and  the  right  to  run  the  water  across  defendant's  land. 

[As  to  what  acts  do  and  what  do  not  amount  to  part  perform- 
ance in  suit  to  have  a  contract  specifically  performed,  see  note  in 
53  Am.  Dec.  539.] 


Specific  Performance — ^Decree — ^Sights  of  Others  not  Parties. 

4.  In  suit  for  specific  performance  of  an  agreement  by  defendant 
to  give  plaintiff  and  another  one  half  of  a  water  right,  where  plain- 
tiff only  claimed  one  fourth,  it  was  error  to  decree  the  one  half  to 
plaintiff  until  the  other,  not  a  party,  paid  plaintiff  amount  of  a  lien  he 
held  on  his  share. 

From  Hood  River.    William  L.  Bradshaw,  Judge. 

Department  2.  Statement  by  Mb.  Justice  Mc- 
Camant. 

This  is  a  suit  for  the  specific  performance  of  a  parol 
agreement  for  the  division  of  a  water  right  which  prior 
to  the  agreement  had  been  the  sole  property  of  the  de- 
fendant Kirkpatrick.  It  appears  that  the  said  de- 
fendant in  1905  located  a  homestead  in  the  upper  Hood 

*0n  specific  performance  of  oral  lease  void  under  statute  of  frauds 
after  lessee's  entry  into  possession  and  making  improvements,  see  note 
in  3  L.  B.  A.  (N.  &)  852.  Reporter. 
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River  Valley  and  that  in  1907  he  constructed  a  flume 
and  ditch  for  the  diversion  of  a  stream  named  Rim  Rock 
Creek,  or  Cat  Creek,  which  rises  on  the  Forest  Reserve 
and  empties  into  the  East  Fork  of  Hood  River.  Plain- 
tiff's  property  adjoins  that  of  the  defendant  Eark- 
patrick  on  the  west.  Plaintiff  alleges  that  early  in  the 
year  1914  the  flume  built  by  the  defendant  Kirkpatrick 
had  become  dilapidated  and  that  its  replacement  was 
necessary;  that  an  agreement  was  thereupon  made 
whereby  plaintiff  replaced  the  flume  in  consideration 
of  a  right  to  one  fourth  the  water  in  the  creek ;  the 
agreement,  as  alleged  in  the  complaint,  also  provided 
that  plaintiff  should  have  an  easement  or  right  of  way 
across  the  premises  of  defendant  Kirkpatrick  for  the 
flow  of  the  water  and  that  said  defendant  should  have 
a  right  of  way  for  a  road  across  plaintiff's  property. 
The  complaint  alleges  performance  of  the  agreement 
and  the  use  of  the  water  in  accordance  therewith  until 
August,  1915,  when  the  defendant  Kirkpatrick  shut  it 
off.  It  is  alleged  that  thereupon  said  defendant  insti- 
tuted proceedings  in  the  County  Court  for  Hood  River 
County  for  the  establishment  of  a  public  road  across 
plaintiff's  premises.  The  complaint  joined  the  county 
judge  and  commissioners  of  Hood  River  County  as  de- 
fendants. The  prayer  was  that  the  proceedings  in  the 
County  Court  be  enjoined,  that  a  road  be  located  as 
provided  in  the  agreement ;  that  plaintiff  be  adjudged 
to  be  owner  of  the  water  right  and  easement  claimed 
by  him  and  that  defendant  be  enjoined  from  inter- 
ference therewith. 

On  demurrer  the  complaint  was  dismissed  as  to  the 
county  officials.  The  answer  of  the  defendant  Kirk- 
patrick denies  the  agreement  relied  on  and  admits  that 
he  is  using  all  the  water  in  the  ditch.  The  answer 
affirmatively  asserts  title  in  the  defendant  Kirkpatrick 
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to  all  water  in  the  ditch  and  a  necessity  on  his  part  to 
its  use  for  the  irrigation  of  his  property.  The  reply 
denies  the  material  afSrmative  allegations  of  the 
answer. 

The  lower  court  decreed  to  plaintiff  one  fourth  of 
the  water  in  question  and  a  right  of  way  for  the  ditch 
over  the  lands  of  the  defendant  Kirkpatrick.  This  de- 
fendant was  given  a  right  of  way  for  road  purposes 
over  the  property  of  plaintiff.  The  defendant  Kirk- 
patrick appeals.  Modified. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  8.  W.  Stark  and  H.  B.  Adams. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
.    ment  by  Mr.  Ernest  C.  Smith. 

Mb.  Justice  MoCamant  delivered  the  opinion  of  the 
court. 

1.  The  first  question  to  be  determined  on  this  record 
is  one  of  fact.  The  testimony  is  irreconcilable  on  the 
vital  question  of  whether  the  contract  was  made  as 
alleged.  The  lower  court  saw  the  witnesses  and  heard 
their  testimony ;  his  opportunities  for  determining  the 
issue  of  fact  arising  on  this  conflicting  testimony  were 
better  than  ours  and  great  respect  is  due  to  his  find- 
ings: /S^co«  V.  Hubbard,  67  Or.  498,  505  (136  Pac.  653) ; 
Hurlburt  v.  Morris,  68  Or.  259,  272  (135  Pac'  531) ; 
Goff  V.  Kelsey,  78  Or.  337,  348  (153  Pac.  103) ;  Shane 
V.  Gordon,  84  Or.  627,  630  (165  Pac.  1167). 

2.  Plaintiff  and  his  witness,  George  H.  Frey,  testify 
positively  and  clearly  that  in  April,  1914,  appellant 
sought  an  interview  with  plaintiff;  that  he  informed 
plaintiff  that  his  flume  was  worn  out  and  would  no 
longer  carry  water ;  that  appellant  was  without  means 
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to  repair  it;  that  he  agreed  to  give  plaintiff  and  his 
neighbor,  H.  H.  Gramps,  one  half  the  water  if  plaintiff 
would  •replace  the  flume;  that  plaintiff  accepted  appel- 
lant's proposition  at  a  subsequent  interview,  agreeing 
also  as  a  part  of  the  contract  that  appellant  should 
have  a  right  of  way  over  plaintiff's  property  to  reach 
a  county  road  on  plaintiff 's  north  line ;  that  pursuant 
to  this  arrangement  plaintiff  purchased  four  hundred 
feet  of  pipe  in  Portland  and  expended  $118.50  for  labor 
and  materials ;  that  as  a  result  of  this  expenditure  the 
flume  was  replaced  by  a  pipe-line,  the  ditch  was  cleaned 
out  and  the  water  was  made  available  to  the  parties, 
appellant  assisting  by  his  labor,  for  which  he  was  not 
paid;  that  the  water  continued  to  flow  over  appellant's 
premises  and  to  be  used  by  both  parties  for  more  than 
a  year  until  August,  1915,  when  appellant  shut  it  off. 

These  witnesses  are  corroborated  by  Earl  N.  Shahan, 
who  testifies  that  appellant  told  him  in  July,  1915,  that 
plaintiff  was  entitled  to  half  the  water  in  the  ditch. 

So  far  as  the  making  of  the  agreement  is  concerned, 
appellant's  case  rests  wholly  on  his  own  testimony. 
He  squarely  denies  that  any  agreement  was  made. 
He  proves  that  the  amount  of  water  in  the  ditch  is  in- 
adequate for  his  own  purposes  and  argues  that  it  is 
unlikely  that  he  would  make  the  contract  alleged.  The 
answer  to  this  argument  is  that  it  appears  that  the 
flume  required  replacement  and  that  appellant  was 
without  means  to  replace  it.  Unless  the  necessary 
work  was  done,  the  water  would  flow  in  its  natural 
channel  and  would  be  available  neither  to  appellant 
nor  to  plaintiff.  Under  these  circumstances  the  con- 
tract alleged  by  plaintiff  was  a  natural  agreement  for 
appellant  to  make. 

Appellant  admits  that  plaintiff  purchased  the  pipe 
and  paid  laborers  for  putting  it  in  place.    He  claims 
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that  plaintiff  incurred  this  expense  under  an  arrange- 
ment with  Agnes  Walls  Parsons,  to  whom  appellant 
gave  an  option  to  purchase  his  property.  Mrs.  Par- 
sons was  not  called  as  a  witness,  nor  does  appellant 
testify  to  any  agreement  between  her  and  plaintiff. 
The  option  was  given  May  5,  1914 ;  it  recited  a  cash 
payment  of  $175  and  the  evidence  fails  to  show  that 
anything  further  was  paid  on  it.  The  purchase  price 
called  for  by  the  option  was  $7,000.  Appellant  testifies 
that  Mrs.  Parsons  surrendered  her  option  in  July, 
1914.  It  is  most  unlikely  that  the  holder  of  this  option 
contracted  for  the  permanent  improvement  of  the 
place.  The  option  is  silent  on  the  subject  of  a  water 
right  and  appellant  did  not  therefore  lay  himself  open 
to  an  action  for  damages  by  entering  into  the  contract 
alleged  by  plaintiff  during  the  life  of  the  option. 

The  admitted  facts  that  plaintiff  defrayed  the  ex- 
pense of  installing  the  pipe-line  and  that  defendant 
co-operated  by  donating  his  labor  strongly  cor- 
roborate plaintiff's  testimony.  On  the  whole  case  the 
preponderance  of  the  testimony  supports  the  conclu- 
sions of  the  lower  court  that  the  agreement  was  made 
as  alleged. 

3.  Appellant  contends  that  a  parol  agreement  of  this 
character  is  void.  Plaintiff  admits  that  the  agree- 
ment is  within  the  statute  of  frauds,  but  relies  on  part 
performance  to  take  it  out  of  the  operation  of  the  stat- 
ute. In  order  that  a  parol  agreement  creating  an 
interest  in  real  property  may  be  enforced,  it  **must 
be  clear,  definite,  just,  reasonable  and  mutual  in  all 
its  parts ^':  Wagonhlast  v.  Whitney,  12  Or.  83,  88  (6 
Pac.  399);  Odell  v.  Morin,  5  Or.  96;  Knight  v.  Alex- 
ander, 42  Or.  521,  524  (71  Pac.  657).  We  think  that 
plaintiff's  proof  satisfies  these  requirements.  The 
part  performance  shown  by  the  evidence  is  referable 
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to  the  contract  and  under  the  Oregon  decisions  is  ade- 
quate: Coffman  v.  Rabbins,  8  Or.  278,  284;  Combs  v. 
Slayton,  19  Or.  99,  104  (26  Pac.  661);  McBroom  v. 
Thompson,  25  Or.  559,  566,  567  (37  Pac.  57,  42  Am.  St. 
Rep.  806) ;  Garrett  v.  Bishop,  27  Or.  349,  354  (41  Pac. 
10) ;  Bowman  v.  Bowman,  35  Or.  279,  281  (57  Pac.  546). 
4.  The  decree  of  the  lower  court  contained  the  follow- 
ing provision : 

* '  That  the  plaintiff  also  has  and  possesses  the  right 
to  divert  from  said  stream  at  said  point,  and  through 
said  ditch  and  pipe-line  to  said  place,  and  for  said 
purposes  an  additional  one  fourth  of  the  water  flowing 
in  said  stream  until  such  time  as  there  shall  be  paid  to 
plaintiff  by  the  owner  of  the  land  adjoining  plaintiff's 
said  land  on  the  south  or  by  the  defendant  Geo.  Eark- 
patrick,  the  sum  of  $29.62,  with  interest  from  June  1, 
1914.'* 

This  language  referred  to  that  part  of  the  water 
which  belonged  to  H.  H.  Gramps,  whose  property  ad- 
joins plaintiff's  on  the  south.  It  may  be  that  plain- 
tiff is  entitled  to  a  lien  or  charge  on  this  water,  but 
such  lien  cannot  be  adjudicated  in  this  suit  to  which 
Gramps  is  not  a  party.  Plaintiff  alleges  that  he  is  the 
owner  of  one  fourth  of  the  water  in  this  ditch.  So 
much  of  the  decree  as  awards  him  a  larger  share  is 
without  the  issues  and  should  be  eliminated.  The 
decree,  so  modified,  is  affirmed.  Neither  party  will 
recover  costs  on  appeal.  Modified. 

Mb.  Chief  Justice  McBride,  Mr.  Justice  Moobe  and 
Mr.  Justice  Bean  concur. 
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Bubmitted  on  briefs  November  23,  affirmed  December  18,  1917. 

PIERCE  ARROW  CO.  v.  IRWIN. 

(169  Pac.  129.) 

Bailment — ^Repairs  on  OhattelB — Notice  of  Lien — ^Time — 'delivery.'* 

1.  Where  repairer  was  given  an  automobile  for  a  complete  over- 
hauling and  the  owner  permitted  to  use  it  before  it  was  tested  in  the 
usual  manner,  and  the  owner  returned  it  and  requested  more  work  to 
be  done  on  it,  the  machine  was  not  "delivered"  within  Section  749S, 
L.  O.  L.,  relating  to  time  for  filing  notice  of  lien  after  delivery,  until 
the  work  was  completed. 

Bailment— Bepain  to  Automobile — Contract — ^Evidence. 

2.  In  a  suit  to  enforce  a  lien  for  repairs  to  an  automobile,  held, 
that  there  was  a  preponderance  of  the  evidence  supporting  a  finding 
that  there  was  no  express  contract  as  to  the  amount  to  be  paid 
although  there  was  an  estimate  as  to  cost. 

[As  to  liens  on  automobiles  for  repairs  or  storage,  see  note  in 
Ana.  0a8.  1916A,  630.] 

Appeal  aad  Error — ^Weiglit  of  Evidence— Foreclosnre  of  Liens. 

3.  In  a  suit  to  foreclose  a  lien  on  an  automobile  for  repairs,  the 
findings  of  the  trial  court,  who  had  an  opportunity  to  hear  the  wit- 
nesses and  to  observe  their  demeanor,  should  be  given  great  weight. 

From  Mnltnomah :  Calvin  U.  Gantbnbbin,  Judge. 

Suit  by  the  Pierce  Arrow  Sales  Company,  a  corpora- 
tion, against  G.  H.  Irwin  to  foreclose  a  lien  for  work 
and  material  furnished  in  the  repairing  of  an  automo- 
bile under  the  conditions  of  a  written  contract.  The 
defendant  appeals  from  a  decree  in  favor  of  plaintiff. 
Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac.  xi).    Affirmed. 

In  Banc.    Statement  by  Mb.  Justice  Bean. 

This  is  a  suit  to  foreclose  a  lien  on  an  automobile. 
From  a  decree  in  favor  of  plaintiff  defendant  appeals. 

It  is  alleged  in  the  complaint  that  the  plaintiff  per- 
formed labor  and  furnished  materials  at  the  request 
of  the  defendant  for  the  repair  of  a  certain  Pierce 
Arrow  automobile  belonging  to  the  latter,  and  that  the 
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reasonable  value  thereof  was  $941.03;  that  the  plain- 
tiff performed  the  last  of  the  labor  and  furnished  the 
last  of  the  materials  on  April  18,  1914;  that  within 
60  days  from  the  date  of  the  delivery  of  the  automo- 
bile to  the  defendant  plaintiff  filed  a  notice  of  lien  as 
provided  in  Section  7498,  L.  0.  L.,  a  copy  of  which 
is  set  forth  in  the  complaint.  In  his  answer  the  de- 
fendant alleged  that  the  work  and  labor  was  done  in 
pursuance  of  an  express  contract  that  the  price  there- 
for should  not  exceed  $300,  yet  for  the  purpose  of 
compromise  and  to  avoid  litigation  he  tendered  $575, 
which  money  was  deposited  in  court.  The  trial  court 
found  $758.03  to  be  the  reasonable  value  of  the  work. 

Affirmed. 

For  appellant  there  was  a  brief  submitted  over  the 
names  of  Mr.  Gus  C.  Moser,  Mr.  Roy  K.  Terry  and  Mr. 
WUliam  C.  Bristol. 

For  respondent  there  was  a  brief  prepared  and  sub- 
mitted by  Messrs.  Cake  <&  Cake. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

1,  2.  The  principal  contention  of  the  defendant  is  that 
there  was  an  express  contract  that  plaintiff  should  do 
the  job  for  a  sum  not  exceeding  $300.  It  is  also  con- 
tended that  the  lien  was  not  filed  within  60  days  after 
the  automobile  was  delivered;  and  that  the  automo- 
bile was  delivered  to  defendant  on  April  11,  1914.  It 
appears  from  the  evidence  that  the  car  was  delivered 
to  the  defendant  after  the  repairs  were  completed  on 
April  17,  1914.  It  is  alleged  and  proved  that  the  lien 
was  filed  within  60  days  thereafter.  It  also  appears 
that  the  defendant  was  allowed  to  use  the  car  on  April 
llth,  before  it  was  completed  and  before  it  was  tested 
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in  the  nsual  manner.  After  the  automobile  w^is  re- 
turned, at  the  request  of  the  owner  25  hours  of  labor 
was  expended  thereon  in  good  faith  and  not  for  the 
purpose  of  extending  the  time  for  filing  the  lien.  This 
work  was  embraced  in  the  terms  of  the  original  con- 
tract for  repairs  which  it  cannot  be  said  was  completed 
until  this  work  was  done:  2  Jones  on  Liens  (3  ed.), 
§  1447.  In  Avery  v.  Butler,  30  Or.  287,  292  (47  Tac. 
706),  we  find  it  stated: 

**When  work  demanded  by  the  terms  of  the  original 
contract  has  been  omitted,  the  final  completion  of  the 
structure  dates  from  the  time  such  omissions  are  sup- 
plied by  the  builder  at  the  request  of  the  owner. '* 

In  Turner  v.  Wentworth,  119  Mass.  459,  the  syllabus 
reads : 

**Upon  the  trial  of  a  petition  to  enforce  a  mechanic's 
lien,  the  question  whether  the  certificate  required  by 
the  Gen.  Sts.  c.  150,  was  filed  within  thirty  days  after 
the  work  was  completed  or  materials  furnished  under 
the  contract,  or  whether  work  was  done  within  the 
thirty  days  colorably,  for  the  purpose  of  reviving  the 
lien,  is  £l  question  of  fact,  upon  which  the  finding  of 
the  judge,  who  tries  the  case  without  a  jury,  is  final. '* 

The  work  was  done  under  the  following  contract : 

**  1/27/14,  Owner,  G.  H.  Irwin,  Authorized  Repairs. 
''Give  car  complete  overhaul;  have  four  doors  put 
on ;  have  all  brass  parts  renickled ;  put  on  new  rubber 
matting;  fix  wheels;  repair  top;  two  new  fenders  on 
rear;  repair  and  straighten  front. 

''(Signed)     G.H.  Irwin.'' 

In  so  far  as  material  to  this  case  Section  7497, 
L.  0.  L.,  provides  that  every  automobile  repairer  and 
machinist  who  expends  labor,  skill  and  materials  on 
any  chattel  at  the  request  of  its  owner,  reputed  owner, 
or  authorized  agent  of  the  owner,  shall  have  a  lien 
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upon  such  chattel  for  the  contract  price  for  such  ex- 
penditure, or  in  the  absence  of  such  contract  price, 
for  the  reasonable  value  of  such  expenditure  for  the 
period  of  one  year  from  and  after  such  expenditure, 
notwithstanding  the  fact  that  the  possession  of  such 
chattel  has  been  surrendered  to  the  owner  thereof. 
This  section  was  amended  in  1917  so  as  to  include 
automobile  tires  and  storage.  The  evidence  in  this 
case  amply  supports  the  lien  and  the  decree  rendered 
by  the  trial  court.  The  notice  of  lien  is  in  compliance 
with  the  statute.  It  states  that  60  days  have  not 
elapsed  since  the  last  date  of  the  performance  of  labor 
and  skill  and  the  expenditure  of  materials  upon  the 
automobile  by  the  claimant.  The  charges  made  for 
the  repairs  and  allowed  by  the  court  are  shown  to  be 
reasonable.  The  claim  of  defendant  that  the  work 
was  done  under  an  express  contract  that  the  repairs 
would  not  exceed  $300  is  not  borne  out  by  the  evi- 
dence which  is  conflicting  in  regard  thereto.  We 
think,  however,  that  the  evidence  of  the  defendant  only 
shows  that  the  mechanic's  estimate  was  to  that  effect. 
This  is  flatly  contradicted  and  the  testimony  on  the 
part  of  plaintiff  is  directly  to  the  contrary.  The  work 
was  done  pursuant  to  a  written  order  therefor  signed 
by  defendant.  No  agreement  as  to  price  was  men- 
tioned therein  and  no  room  left  for  an  express  con- 
tract to  be  relied  upon.  If  the  evidence  were  other- 
wise evenly  balanced  this  would  turn  the  scales  in 
favor  of  plaintiff.  There  is  no  contention  on  the  part 
of  the  defendant  that  there  was  an  agreement  to  the 
effect  that  if  the  overhauling  of  the  automobile  cost 
less  than  $300  defendant  should  pay  the  full  sum  of 
$300.  Neither  does  the  evidence  show  that  there  was 
a  covenant  that  if  the  reconstruction  of  the  car  rea- 
sonably amounted  to  more  than  that  figure  the  de- 
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fendant  should  not  pay  the  same.  For  some  two 
months  there  were  various  conversations  between  the 
owner  and  the  mechanic  as  the  work  progressed  and 
no  doubt  plaintiff  was  disappointed  in  the  tally  of  the 
many  items  requisite  to  the  overhauling  and  repairing 
of  the  automobile.  It  was  like  putting  *  *  new  cloth  into 
an  old  garment. ' ' 

3.  The  trial  court  had  an  opportunity  to  hear  the  wit- 
nesses and  to  observe  their  demeanor  on  the  stand  and 
its  findings  in  regard  to  testimony  should  be  given 
great  weight.  The  amount  claimed  was  reduced. 
The  finding  that  there  was  no  express  contract  is  in 
conformity  with  the  preponderance  of  the  evidence. 
Finding  no  error  therein  the  decree  of  the  lower  court 
is  affirmed.  Affibmxd. 


Argaed  December  1,  affirmed  December  IS,  1917. 

SCHOOL  DISTRICT  No.  45  v.  HALLOCK, 

(169  Pac.  130.) 

Principal  and  Surety— Belease  1>y  AMlgnment. 

1.  In  order  for  an  assignment  of  the  secured  contract  to  release 
the  surety,  it  is  necessary  that  both  contracting  parties  assent  to  the 
assignment. 

Schools  and  School  Districta— BecoYery  for  Labor  or  Materials  Fnr- 
nlBhed  for  School  Building— Action  on  Bond — ^Proof . 

2.  Under  a  bond  given  in  accordance  with  the  statute  by  the  con- 
tractor to  erect  a  building  for  a  school  district,  it  is  unnecessary  for 
the  relator,  in  the  district's  suit  for  its  benefit,  to  show  that  labor  or 
materials  were  supplied  by  it  for  the  building  directly  to  the  original 
contractor  or  any  one. 

Schools  and  School  Districts— Contract  for  School  Building— Change 
by  Single  Party. 

3.  A  contract  to  erect  a  school  building  for  a  school  district,  or 
the  bond  securing  its  performance,  cannot  be  changed  by  one  of  the 
obligors  without  the  consent  of  the  school  district,  and  the  contractor, 
by  secretly  writing  a  form  of  assignment  upon  his  duplicate  of  the 
contract,  could  not  impose  a  new  contractor  upon  the  school  district, 
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-       -  -— 

and  without  anj  new  bond  being  given,  make  the  district  an  dite  offi« 
cers  liable  under  the  law  for  not  taking  the  required  bond. 

Bchoola   and   School  DiBtrieta — ^Aaaigmnent   of  Contract  for  School 
Bnildlng— Bffect. 

4.  In  BO  far  as  materialmen  and  laborers  were  concerned,  the  as- 
signment of  the  contract  by  the  contractor  with  a  school  district  to 
erect  a  school  building  to  a  private  corporation  formed  by  him  was  no 
more  than  a  subletting  of  the  work. 

[As    to    assignment    of    mechanic's    lien,    see    note    in    65 
Am.  St.  B«p.  771.] 

Statutes — Adoption  of  Statutes — Interpretation  In  Oregon. 

5.  Whenever  a  statute  of  another  state  is  adopted  in  Oregon,  the 
construction  placed  on  the  act  by  the  court  of  last  resort  of  the  state 
from  which  the  law  was  borrowed,  made  prior  to  the  enactment  of 
the  statute  in  Oregon,  controls  its  interpretation,  and  the  decisions  of 
the  federal  courts  are  guides  in  the  interpretation  of  an  Oregon  stat- 
ute copied  from  an  act  of  Congress. 

[As  to  construction  of  adopted  statute,  see  note  in  Ann  Cas. 
191 7B,  651.] 

From  Multnomah :  Henby  E.  McGinn,  Judge. 
Department  2.    Statement  by  Mb.  Justice  Bean. 

This  is  an  action  brought  by  School  District  No.  45 
for  the  use  and  benefit  of  the  Peerless  Pacific  Company, 
a  corporation,  in  pursuance  of  Section  6266,  L.  0.  L., 
as  amended  by  Chapter  27,  Laws  of  Oregon  for  1913, 
page  59.  After  alleging  the  corporate  existence  of  the 
school  district  named,  the  Peerless  Pacific  Company, 
Hallock  Building  Company  and  Illinois  Surety  Com- 
pany, the  gist  of  the  plaintiff's  allegations  and  the 
facts  as  shown  by  the  record  are  to  the  following  effect : 

On  September  15,  1914,  defendant  F.  S.  Hallock  en- 
tered into  a  contract  with  School  District  No.  45  for 
the  erection  of  a  school  building.  The  contractor 
gave  a  bond  with  the  defendant  Illinois  Surety  Com- 
pany as  surety  in  accordance  with  the  statute  requir- 
ing all  contractors  for  public  work  to  execute  the 
usual  penal  bond  with  the  additional  obligation 

**that  such  contractor  or  contractors  shall  promptly 
make  payments  to  all  persons  supplying  him  or  tJtiem 
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labor  or  materials  for  any  prosecution  of  the  work 
provided  for  in  such  contracts.  *  * 

It  should  also  be  noted  that  by  the  amendment  of 
1913  it  is  provided  that  in  case  the  contractor  shall 
fail  to  pay  for  such  work  and  materials,  and  the  oflS- 
cers  of  the  school  district  shall  fail  or  neglect  to  re- 
quire the  persons,  firm  or  corporation  entering  into 
such  contract,  to  execute  such  bond,  then  such  school 
district  and  the  officers  authorizing  such  contract  shall 
be  jointly  liable  for  the  labor  and  materials  to  the 
persons  performing  such  labor  and  furnishing  such 
materials. 

Immediately  after  the  execution  of  the  contract  and 
bond  defendant  Hallock,  without  notice  to  the  school 
district  or  anyone  on  its  behalf  and  without  its  knowl- 
edge or  assent,  assigned  or  attempted  to  assign  his 
contract  to  the  Hallock  Building  Company,  a  small 
private  corporation  which  he  organized,  in  which  he 
held  two  shares,  his  wife  46  shares,  and  two  other 
parties  one  share  each.  None  of  the  parties  inter- 
ested in  the  construction  of  the  school  building  other 
than  Hallock,  nor  the  Surety  Company  knew  of  this 
assignment  or  that  Hallock  in  taking  charge  of  the 
construction  of  the  building  and  superintending  as 
contractor  during  the  entire  time  of  its  erection  did  so 
for  anyone  other  than  himself.  All  payments  on  ac- 
count of  the  contract  were  made  to  Hallock  personally, 
except  a  small  judgment,  and  the  last  payment  which 
was  made  to  the  Surety  Company.  Hallock  signed 
reports  of  the  progress  of  the  work  which  were  for- 
warded to  the  Surety  Company.  Final  certificate  of 
acceptance  of  the  work  was  issued  to  Hallock  by  the 
architect  who  superintended  the  construction  on  be- 
half of  the  school  district.    The  architect  knew  of  no 

86  Or.- 
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assignment  or  attempted  change  in  the  contract  during 
all  the  time  of  construction. 

The  plumbing  and  heating  of  the  building  was  let 
by  the  Hallock  Building  Company  to  a  plumber  by  the 
name  of  Gt.  C.  Manning  on  October  7,  1914.  On  No- 
vember 6,  1914,  this  contract  was  assigned  to  the  re- 
lator herein  and  assented  to  by  the  Hallock  Building 
Company.  This  assignment  was  taken  for  the  pur- 
pose of  protecting  the  relator  for  materials  that  it  was 
to  furnish  for  the  job.  Manning  did  the  work  for  the 
relator  to  the  satisfaction  of  the  school  district.  The 
case  was  tried  by  agreement  before  the  court  without 
a  jury  and  the  court  found  substantially  the  facts  as 
set  forth  above.  A  judgment  was  rendered  in  favor 
of  plaintiff  and  relator  for  $2,190  on  account  of  the  in- 
stallation of  the  plumbing  and  heating  in  the  school 
building.  The  defendant  Illinois  Surety  Company 
appeals.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  H.  HalL 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Arthur  H.  Lewis  and  Mr.  Howard  Bennett,  with  an 
oral  argument  by  Mr.  Lewis. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  It  is  urged  by  the  learned  counsel  for  defendant 
Surety  Company  that  the  assignment  by  Hallock  of 
the  contract  for  the  building  to  a  third  party  with  the 
knowledge  and  consent  of  the  obligees  and  without  the 
consent  of  the  surety  released  the  latter:  Citing 
Stearns  on  Suretyship  (2  ed.),  §  78,  and  several  other 
authorities.  Defendant  raised  the  question  presented 
by  a  demurrer  to  the  complaint,  by  timely  objections 
to  the  introduction  of  any  evidence  and  by  motion  for 
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a  nonsuit.  The  proposition  of  law  urged  as  above  may 
be  conceded,  but  the  record  does  not  show  that  the 
school  district  had  any  knowledge  of  the  assignment 
or  consented  thereto.  In  order  for  an  assignment  to 
have  that  effect  it  was  necessary  that  both  contracting 
parties  should  assent  thereto :  Equitable  Surety  Co.  v. 
United  States,  234  U.  S.  448,  457  (58  L.  Ed.  1394,  34 
Sup.  Ct.  Rep.  803) ;  Prmch  v.  Powell,  135  Cal.  636  (68 
Pac.  92).  Neither  does  it  appear  that  when  Mr.  Man- 
ning made  the  contract  for  the  plumbing  he  knew  that 
the  original  contract  had  been  made  in  the  name  of  any 
different  person  than  the  one  with  whom  he  dealt. 
The  assignment  was  not  indorsed  on  the  original  bond 
or  contract  held  by  the  school  district.  The  bond 
recites : 

**  Whereas,  the  said  principal,  F.  S.  Hallock,  entered 
into  a  written  contract  with  the  said  obligee  (school 
district)  dated  September  15, 1914,  for  the  erection  and 
completion  of  an  eight  room  school  building,  with 
auditorium,  together  with  basement,  located  neor  Gil- 
bert Station,  Multnomah  County,  Oregon,  in  accord- 
ance with  the  terms,  covenants  and  conditions  of  said 
contract  which  is  hereby  expressly  referred  to  and 
made  a  part  hereof. 

**Now,  therefore,  the  conditions  of  this  obligation 
are  such  that  if  the  said  principal  shall  faithfully  per- 
form said  contract  according  to  the  terms,  covenants 
and  conditions  thereof,  and  shall  deliver  said  work  to 
the  said  obligee,  free  and  clear  of  all  liens  of  claims 
arising  out  of  said  contract,  then  this  obligation  shall 
be  null  and  void,  otherwise  to  remain  in  full  force  and 
effect.'' 

In  the  contract  we  find  the  following  stipulation: 

**It  is  further  agreed  that  the  contractor,  at  his  own 
proper  cost  and  charges,  is  to  provide  all  manner  of 
materials  and  labor.  •  •  '* 
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2.  By  the  terms  of  the  bond  Hallock  and  his  surety 
were  required  to  pay  for  the  labor  and  materials  enter- 
ing into  the  construction  of  the  building  in  conformity 
with  the  statute  pursuant  to  which  the  same  was  given. 
Under  a  bond  given  in  accordance  with  the  statute  it  is 
not  necessary  for  the  relator  to  show  that  the  labor  or 
materials  were  supplied  under  contract  with  the  original 
contractor  or  anyone.  The  law  does  not  limit  the  ri^ht 
of  recovery  to  those  who  furnish  the  labor  or  materials 
directly  to  the  contractor,  but  all  who  supply  him  with 
labor  or  materials  for  the  prosecution  of  the  work  pro- 
vided for  in  the  contract  are  protected.  The  source  of 
the  labor  or  materials  is  not  indicated  or  circumscribed. 
They  are  only  required  by  the  bond  as  well  as  by  the 
statute  to  be  supplied.  In  neither  is  the  manner  of 
supplying  the  same  stated:  United  States  v.  American 
Surety  Co.,  200  U.  S.  197,  204  (50  L.  Ed.  437,  26  Sup. 
Ct.  Rep.  168) ;  ManJcin  v.  United  States,  215  U.  S.  533, 
(54  L.  Ed.  315,  30  Sup.  Ct.  Rep.  174) ;  United  States  v. 
Burgdorf,  13  App.  D.  C.  506;  PorfZanrf  v.  New  England 
Casualty  Co.,  78  Or.  195,  200  (152  Pac.  253) ;  Columbia 
County  V.  Consolidated  Contract  Co.,  83  Or.  251  (163 
Pac.  438) ;  School  Dist.  No.  6  v.  Smith,  63  Or.  586  (127 
Pac.  797,  43  L.  R.  A.  (N.  S.)  65,  69,  note) ;  Board  of 
Education  v.  United  States  Fidelity  etc.  Co.^  166  Mo. 
App.  410  (149  S.  W.  46) ;  Bowditch  v.  Gourley,  24  Pa. 
Super.  Ct.  342 ;  Philadelphia  v.  Harry  G.  Nichols  Co., 
214  Pa.  265  (63  Atl.  886) ;  Gilmore  v.  Westerman,  13 
Wash.  390  (43  Pac.  345). 

3, 4.  Under  our  statute  it  cannot  be  thought  that  the 
school  district  is  not  interested  in  the  covenant  con- 
tained in  the  bond  for  the  protection  of  those  furnish- 
ing labor  or  materials  for  the  construction  of  the  school 
building  because  if  there  is  a  failure  to  take  such  a 
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bond  the  district  and  its  officers  are  jointly  liable  for 
such  labor  and  materials  to  the  persons  furnishing  the 
same.  This  emphasizes  the  rule  that  the  bond  or  con- 
tract cannot  be  changed  by  one  of  the  obligors  without 
the  consent  of  the  school  district.  F.  S.  Hallock,  the 
contractor,  by  secretly  writing  a  form  of  assignment 
upon  his  duplicate  of  the  contract  could  not  impose  a 
new  contractor  upon  the  school  district  and  without 
any  new  bond  being  given  make  the  district  and  its  offi- 
cers liable  under  the  law  for  not  taking  the  required 
bond.  In  other  words,  it  takes  two  to  make  a  contract. 
The  only  effect  that  the  arrangement  between  the  con- 
tractor and  his  company  could  have  had  was  to  validate 
the  contract  with  Manning  and  to  show  that  there  was 
a  privity  of  contract  between  Manning  and  Hallock 
through  the  instrumentality  of  the  Hallock  Building 
Company.  In  so  far  as  materialmen  and  laborers  are 
concerned  such  an  assignment  was  in  effect  no  more 
than  a  subletting  of  the  work.  No  one  seems  to  have 
cared  in  whose  name  Hallock  did  the  business,  whether 
in  the  name  of  his  wife  or  the  corporation.  Hallock 
was  the  contractor  and  responsible  all  the  way  through 
the  undertaking.  The  work  and  materials  in  ques- 
tion were  furnished  to  him  and  went  into  the  building. 
Whether  this  was  through  the  Hallock  corporation  or 
not  would  not  change  the  matter. 
It  is  stated  in  9  C.  J.,  p.  34,  paragraph  56 : 

**The  law  at  the  time  of  the  execution  of  the  bond 
is  a  part  of  it ;  if  it  gives  to  the  bond  a  certain  legal 
effect  it  is  as  much  a  part  of  the  bond  as  if  in  terms 
incorporated  therein.  Where  a  bond  is  given  under 
the  authority  of  a  statute  in  force  when  it  is  executed, 
in  the  absence  of  anything  appearing  to  show  a  differ- 
ent intention  it  will  be  presumed  that  the  intention  of 
the  parties  was  to  execute  such  a  bond  as  the  law  re- 
quired, and  such  statute  constitutes  a  part  of  the  bond 
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as  if  incorporated  in  it,  and  the  bond  must  be  construed 
in  connection  with  the  statute  and  the  construction 
given  to  the  statute  by  the  courts.  Such  a  bond  must 
be  given  the  effect  which  in  reason  must  have  been 
intended  by  the  statute/' 

5.  The  provisions  of  our  statute  as  to  the  protection  of 
materialmen  and  laborers  were  copied  from  the  act  of 
Congress  approved  August  13,  1894.  It  is  a  well- 
established  rule  that  whenever  a  statute  of  another 
state  is  adopted  in  Oregon  the  construction  placed  on 
the  act  by  the  court  of  last  resort  of  the  state  from 
which  the  law  was  borrowed  made  prior  to  the  enact- 
ment of  the  statute  controls  the  interpretation  thereof : 
State  V.  Townsend,  60  Or.  223,  229  (118  Pac.  1020). 
The  decisions  of  the  federal  courts,  therefore,  are  a 
guide  in  the  interpretation  of  our  statute.  While  the 
rule  was  slightly  different  prior  to  the  decision  in 
United  States  v.  American  Surety  Co.,  200  U.  S.  197 
(50  L.  Ed.  437,  26  Sup.  Ct.  Bep.  168),  the  rule  an- 
nounced in  that  case  has  been  consistently  followed: 
Pavarini  <&  Wyne  v.  Title,  Guaranty  &  Surety  Co.,  36 
App.  D.  C.  348  (Ann.  Gas.  1912C,  367);  Smith  v. 
Hosier,  169  Fed.  430.  In  United  States  V.  American 
Surety  Co.,  200  U.  S.  197  (50  L.  Ed.  437,  26  Sup.  Ct. 
Rep.  168),  at  page  205  of  the  opinion  Mr.  Justice  Day 
said. 

'*In  view  of  the  declared  purpose  of  the  statute,  in 
the  light  of  which  this  bond  must  be  read,  and  con- 
sidering that  the  act  declares  in  terms  the  purpose  to 
protect  those  who  have  furnished  labor  or  material  in 
the  prosecution  of  the  work,  we  think  it  would  be  giv- 
ing too  narrow  a  construction  to  its  terms  to  limit  its 
benefits  to  those  only  who  supply  such  labor  or  ma- 
terials directly  to  the  contractor.  The  obligation  is  *to 
make  full  payments  to  all  persons  supplying  it  with 
labor  or  materials  in  the  prosecution  of  the  work  pro- 
vided for  in  said  contract.*    This  language,  read  in  the 
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light  of  the  statute,  looks  to  the  protection  of  those 
who  supply  the  labor  or  materials  provided  for  in  the 
contract,  and  not  to  the  particular  contract  or  engage- 
ment under  which  the  labor  or  materials  were  sup- 
plied'': See  Freeman  v.5er*;et/,45Minn.438  (48  N.W. 
194) ;  Kaufmarm  v.  Cooper,  46  Neb.  644  (65  N.  W.  796). 

The  payment  for  the  labor  and  materials  in  contro- 
versy comes  clearly  within  the  undertaking  of  F.  S. 
Hallock  and  his  surety.  While  the  bond  is  not  in  the 
exact  language  of  the  statute  it  is^to  the  same  purport 
and  must  be  construed  in  the  light  of  the  act  While 
all  the  findings  of  the  lower  court  were  not  necessary 
to  the  determination  of  the  case  the  judgment  of  that 
court  was  right  and  it  is  affirmed.  Apfirmed. 

Mr.  Chief  Justice  McBbide^  Mb.  Justice  Moobe  and 
Mb.  Justice  McCamant  concur. 


Argaed  NoTember  28,  reversed  December  18,  1917. 

PEOPLE'S  BANK  v,  ROSTAD.* 

(169  Pac.  347.) 

FrandQleiit  0<9iye7anc6B — ^Effect  Between  Parties. 

1.  A  deed  to  land,  though  made  by  the  grantor,  with  the  intent  of 
delaying  and  hindering  creditors,  is  as  between  him  and  his  grantee 
operative  to  pass  title,  and  is  good  as  to  all  others  until  declared 
void. 

Frandnlent  OoliTeyancea — ^Burden  of  Proof. 

2.  Plaintiff  in  action  to  set  aside  conveyance  as  fraudulent  has 
the  burden  of  proving  the  fraud  alleged. 

[As  to  proof  of  fraud  in  fraudulent  conveyances,  see  note  in 
11  Am.  St  B«p.  757.} 

Frandnlent  Oonyeyances — Preferences  by  Debtors — ^Bights  of  Parties. 

3.  A  debtor  has  the  right  to  prefer  one  creditor  over  another. 


*0n  effect  of  participation  by  creditor  in  fraudulent  intent  of  debtor 
which  will  make  a  transfer  to  pay  or  secure  his  debt  invalid  as  to 
other  creditors,  see  notes  in  31  L.  B.  A.  609;  32  K  S.  A.  72. 

Bepobteb. 
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Fraudulent  Oonyeyaaces — ^Notice — ^Effect. 

4.  Where  plaintiff  sued  his  debtor,  who,  with  intent  to  defraud, 
conveyed  to  another,  and  later,  to  cover  a  defalcation  of  the  debtor, 
a  trust  agreement  was  made  in  favor  of  defendant  by  which  defend- 
ant advanced  the  money  to  care  for  the  defalcation  in  return  for  a 
mortgage  on  the  lots,  defendant  having  had  no  previous'  notice  of  the 
fraudulent  intent  acquired  good  title  in  view  of  Section  7401,  L.  O.  L., 
excepting  from  statutes  on  fraudulent  conveyances  persons  acquiring 
title  for  consideration  without  previous  notice  of  the  fraud. 

Fraudulent  Oonyeyanceo — ^Failure  to  Becord— Effect. 

5.  Failure  to  record  trust  agreement  by  which  one  creditor  ob- 
tained legal  title  to  the  debtor's  land,  which  was  made  before  a  judg- 
ment was  docketed,  does  not  affect  the  rights  of  the  parties  nor  render 
the  conveyance  void  under  Section  207,  L.  O.  L.,  providing  that:  "A 
conveyance  of  real  property,  or  any  portion  thereof,  or  interest  there- 
in, shall  be  void  as  against  the  lien  of  a  judgment,  unless  such  con- 
veyance be  recorded  at  the  time  of  docketing  such  judgment,  or  the 
transcript  thereof,  as  the  ease  may  be,  or  unless  it  be  recorded  within 
the  time  after  its  execution,  provided  by  law,  as  between  convey- 
ances for  the  same  real  property." 

From  Multnomah :  Calvin  U.  Gantenbbin,  Judge. 

Department  1.     Statement  by  Mr.  Justice  Burnett. 

This  is  a  suit  instituted  to  cancel  a  conveyance  of 
realty  from  the  defendants  Rostad  to  the  defendant 
Harkson  as  being  made  in  fraud  of  the  rights  of  the 
plaintiff  as  a  judgment  creditor  of  Rostad  and  on  the 
same  ground  to  set  aside  an  instrument  concerning  the 
same  land  to  which  all  the  defendants,  except  Clara 
Harkson,  wife  of  Harry  Harkson,  were  parties  and 
which  is  more  particularly  described  further  on.  It 
is  admitted  as  stated  in  substance  in  the  complaint 
that  in  an  action  commenced  October  15,  1914,  the 
plaintiff  secured  a  judgment  against  the  defendant 
H.  Rostad  which  was  docketed  January  20,  1915 ;  that 
an  execution  was  issued  and  returned  wholly  unsatis- 
fied; and  that  the  defendant  Rostad,  the  judgment 
debtor,  is  insolvent  and  wholly  without  property,  ex- 
cept that  herein  involved.  It  is  agreed  also  that  on 
December  12,  1914,  Rostad  was  the  owner  of  the  tract 
in  question  and  after  the  filing  of  the  plaintiff ^s  com- 
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plaint  in  the  action  against  him  he  conveyed  the  same 
to  the  defendant  Harkson  by  an  instrument  purport- 
ing to  be  a  general  warranty  deed  which  was  recorded 
on  that  date  in  th«  deed  records  of  Multnomah  County. 
It  is  charged  by  the  complaint  and  denied  by  the  an- 
swer that  this  conveyance  was  purely  voluntary  and 
made  by  Bostad  with  the  intent  and  purpose,  in  which 
Harkson  participated,  to  hinder,  delay  and  defraud  the 
creditors  of  the  former  and  particularly  this  plaintiff 
whose  action  against  him  was  then  pending.  It  is  fur- 
ther stated  that  about  December  17,  1914,  for  the  pur- 
pose of  further  delaying  and  defrauding  the  plaintiff, 
Bostad,  his  wife,  Harkson  and  the  defendant  Oregon 
Securities  Company  entered  into  a  written  agreement 
whereby  Bostad  and  wife  pretended  iiTevocably  to 
convey  to  the  Securities  Company  all  their  right  in 
the  premises  and  Harkson  stipulated  that  he  would 
hold  the  same  in  trust  for  the  benefit  of  the  company, 
all  with  the  intent  to  hinder,  delay  and  defraud  the 
plaintiff,  in  which  all  three  of  the  parties  to  that  com- 
pact concurred  with  full  knowledge  thereof.  The  exe- 
cution of  this  last  tripartite  agreement  is  admitted  but 
the  fraudulent  intent  and  knowledge  of  the  deceit  of 
Bostad  is  denied.  Harkson  and  the  Securities  Com- 
pany affirmatively  avow  the  execution  of  the  instru- 
ment claiming  for  it  that  it  was  promulgated  in  good 
faith  and  for  value  on  December  17,  1914.  The  com- 
plaint was  not  challenged  by  the  answer  of  the  Eos- 
tads.  The  reply  traverses  the  answer  of  the  Harksons 
and  the  Securities  Company  except  as  alleged  in  the 
complaint.  A  decree  was  rendered  canceling  the  con- 
veyance from  Bostad  to  Harkson  and  the  agreement 
between  the  Bostads,  Harkson  and  the  Securities  Com- 
pany and  making  the  realty  applicable  to  the  satisfac- 
tion of  the  judgment.  Harkson  and  the  Securities 
Company  appeal.  Bevbbsed.     Suit  Dismissed. 
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For  appellants  there  was  a  brief  and  an  oral  argn- 
ment  by  Mr.  Charles  A.  Johns. 

For  plaintiff -respondent  there  was  a  brief  and  an 
oral  argument  by  Mr.  Custer  E.  Ross. 

For  defendants-respondents  there  was  a  brief  sub- 
mitted over  the  name  of  Messrs.  Clark,  Skvlason  d 
Clark. 

Mr.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

The  chronology  of  the  case  is  as  follows :  The  action 
of  the  plaintiff  against  Bostad  was  commenced  October 
15,  1914,  without  attachment  or  other  seizure  of  prop- 
erty. On  December  12,  1914,  Bostad  made  the  volun- 
tary conveyance  to  Harkson  who  paid  nothing  for  it 
whatever  but  caused  it  to  be  recorded  on  that  date. 
On  December  17,  1914,  Bostad.  and  his  wife,  parties 
of  the  first  part,  and  Harkson,  party  of  the  second 
part,  and  the  Oregon  Securities  Company,  party  of 
the  third  part,  made  the  agreement  conveying  to  the 
company  the  estate  of  the  Bostads,  leaving  the  legal 
title  in  Harkson  in  trust  for  the  company,  which  last 
instrument  was  not  recorded.  The  final  happening  is 
the  judgment  in  favor  of  the  plaintiff  against  Bostad 
docketed  January  20, 1915.  The  evidence  is  very  clear 
to  the  effect  that  the  deed  from  Bostad  to  Harkson 
was  without  any  consideration  whatever,  and  so  far 
as  the  former  is  concerned  was  made  for  the  purpose 
of  hindering  and  delaying  the  plaintiff  in  the  collection 
of  any  possible  judgment  it  might  recover  in  the  action 
then  pending  against  him.  Bostad  testifies  that  he 
told  Harkson  of  his  purpose  in  making  the  conveyance. 
This  is  denied  by  Harkson.    At  this  juncture,  how- 
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ever,  it  was  discovered  by  the  Multnomah  State  Bank 
of  which  Bostad  was  the  cashier,  that  he  was  defaulter 
to  it  in  the  sum  of  more  than  $20,000.  Harkson  was  a 
director  of  that  bank.  The  bank  examiner  required 
this  deficit  of  capital  to  be  made  good  and  that  the 
stockholders  should  immediately  advance  $10,000  in 
cash  and  otherwise  restore  the  deficiency.  To  cure 
his  defalcation  pro  tantOy  Bostad  conveyed  to  the 
Oregon  Securities  Company  this  and  several  other 
pieces  of  property  for  the  benefit  of  the  Multnomah 
State  Bank  and  its  directors  who  were  compelled  to 
repair  the  capital  of  that  institution.  As  the  partic- 
ular tract  involved  was  standing  on  the  record  in  the 
name  of  Harkson  it  was  made  the  subject  of  the  agree- 
ment between  the  three  parties  mentioned  and  on  the 
strength  of  that  and  the  acquisition  of  the  other  tracts 
the  Securities  Company  advanced  the  $10,000  in  cash 
which  was  paid  to  the  bank  in  pari;  liquidation  of 
Bostad 's  embezzlement. 

1.  On  this  state  of  facts  the  plaintiflF  maintains  that 
the  deed  from  Bostad  to  Harkson  was  utterly  void  ah 
initio  and  must  be  laid  out  of  the  case  so  that  the  only 
alienation  of  title  by  Bostad  should  be  found  in  the 
unrecorded  tripartite  agreement  by  which  he  and  his 
wife  relinquished  all  their  estate  to  the  company  for 
whom  Harkson  agreed  to  continue  to  hold  the  title 
thenceforward  in  trust.  The  fallacy  of  this  proposi- 
tion lies  in  the  statement  that  the  Bostad-Harkson 
deed  is  absolutely  negligible  for  all  purposes.  It  was 
and  is  operative  as  between  the  immediate  parties  to 
it  to  pass  title  from  one  to  the  other.  It  is  good  as 
to  everyone  else  until  declared  void — else  why  the  need 
of  this  or  any  litigation  to  set  it  aside!  After  its  exe- 
cution and  delivery  to  Harkson,  albeit  without  consid- 
eration, the  legal  title  was  in  the  grantee  while  at  best 
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there  remained  only  an  equity  in  the  grantor.  It  has 
been  decided  many  times  that  there  can  be  no  judg- 
ment lien  upon  an  equity:  Meier  v.  Kelly,  22  Or.  136 
(29  Pac.  265) ;  Budd  v.  Gallier,  50  Or.  42  (89  Pac.  638). 
The  plaintiff  never  had  any  legal  hold  upon  the  fee  in 
the  property.  It  was  compelled  to  resort  to  equity 
for  the  enforcement  of  its  claim.  It  called  upon  the 
chancellor  to  seize  the  property  for  the  satisfaction  of 
the  judgment  debt.  Moving  in  favor  of  the  plaintiff 
in  furtherance  of  its  request  the  court  found  the  prop* 
erty  burdened  by  the  conveyance  of  Rostad 's  equity 
to  the  Securities  Company  and  the  trust  declared  by 
that  instrument  in  Harkson.  Bemembering  that  the 
plaintiff  had  no  claim  at  law  upon  the  estate  that  could 
prevent  its  alienation  we  must  determine  whether  the 
unrecorded  conveyance  to  the  Securities  Company 
from  the  Bostads,  coupled  as  it  was  with  Harkson 's 
declaration  of  trust,  was  fraudulent.  There  is  strong 
ground  for  believing  that  Harkson  knew  of  Rostad 's 
crafty  scheme  against  the  plaintiff  at  the  time  the 
original  conveyance  was  made.  Rostad  says  it  was 
fully  explained  to  Harkson  that  the  purpose  was  to 
keep  the  plaintiff  from  collecting  the  judgment  it 
might  obtain.  Harkson  denied  this  but  tells  the  story 
that  on  coming  into  his  place  of  business  one  day  he 
found  the  deed  to  him  which  his  partner  said  had  been 
left  there  for  him  by  Rostad  and  that  without  further 
inquiry  he  put  it  upon  record  and  collected  from  Ros- 
tad the  recording  fee.  It  is  an  unusual  occurrence 
that  one  man  should  take  the  conveyance  of  another's 
property  without  making  any  inquiry  about  the  reason 
therefor  and  without  paying  any  consideration. 

2.  3.  However  this  may  be,  it  remains  to  consider 
whether  the  Securities  Company  participated  in  the 
scheme  of  Rostad,  if  any,  to  defraud  the  plaintiff.    The 
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testimony  goes  no  further  than  to  show  that  some  of 
the  ofiSeers  of  the  company  were  informed  of  the  litiga- 
tion between  the  plaintiff  and  Rostad  prior  to  the 
rendition  of  the  judgment.  It  is  disclosed,  however, 
that  Bostad  at  all  times  contended  that  he  owed  the 
plaintiff  nothing  and  that  he  could  defeat  the  action. 
The  law  about  realty  transfers  in  fraud  of  creditors 
is  crystallized  into  statutory  form  in  this  state.  In 
Section  7379,  L.  0.  L.,  it  is  laid  down,  in  substance,  that 
every  conveyance  of  any  estate  or  interest  in  land 
made  with  the  intent  to  hinder,  delay  or  defraud  credi- 
tors of  their  lawful  suits  or  demands,  shall  be  void  as 
against  the  person  who  hindered,  delayed  or  de- 
frauded. Other  portions  of  the  enactment  of  which 
this  section  is  a  part  are  as  follows: 

Section  7400 :  *  *  The  question  of  fraudulent  intent  in 
all  cases  arising  under  the  provisions  of  this  chapter 
shall  be  deemed  a  question  of  fact,  and  not  of  law. ' ' 

Section  7401 :  *  *  The  provisions  of  this  chapter  shall 
not  be  construed  in  any  manner  to  affect  or  impair  the 
title  of  a  purchaser  for  a  valuable  consideration,  unless 
it  shall  appear  that  such  purchaser  had  previous  notice 
of  the  fraudulent  intent  of  his  immediate  grantor,  or 
of  the  fraud  rendering  void  the  title  of  such  grantor. ' ' 

It  is  beyond  dispute  that  the  company  paid  $10,000 
in  cash  for  the  transfer  of  these  different  properties 
from  Rostad  to  it  and  that  the  money  thus  realized  was 
applied  to  the  payment  of  Rostad's  debt  to  his  bank 
on  account  of  his  shortage  in  his  accounts.  Having 
alleged  fraud  the  plaintiff  must  prove  it  by  a  prepon- 
derance of  the  testimony.  In  very  truth  the  proof 
shows  nothing  more  than  that  the  company  perhaps 
had  knowledge  of  the  pendency  of  the  action  against 
Rostad.  This,  however,  does  not  render  his  property 
utterly  inalienable.    His  power  of  disposition  remains 
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the  same  as  it  was  before.  Conceding  that  he  was  in 
fact  in  debt  to  the  plaintiff  at  that  time,  we  must  also 
admit  that  he  owed  his  bank.  So  far  as  that  is  con- 
cerned he  had  the  unquestioned  right  to  prefer  one 
creditor  over  the  other.  He  properly  could  pay  to  the 
bank  all  his  holdings  or  the  proceeds  thereof  towards 
the  reduction  of  his  obligation  to  it  although  that  would 
leave  plaintiff  without  anything:  Sdbin  v.  Columbia 
Fuel  Co.,  25  Or.  15  (34  Pac.  692) ;  Currie  v.  Bowman, 
25  Or.  364  (35  Pac.  848).  If  lawfully  he  could  do  this, 
he  rightfully  could  call  the  Securities  Company  to  his 
aid  in  accomplishing  the  same  result  and  the  latter 
could  render  the  desired  assistance.  In  other  words, 
he  could  sell  all  he  had  to  the  company  and  direct  it 
to  pay  the  purchase  price  on  his  obligation  to  one  credi- 
tor to  the  entire  exclusion  of  another.  The  participa- 
tion of  the  company  in  what  the  debtor  might  legally 
do  himself  furnished  no  reason  for  its  amercement. 

4.  There  is  no  direct  testimony  about  the  actual  value 
of  the  realty  conveyed  to  the  Securities  Company. 
The  property  involved  was  a  single  lot  with  a  resi- 
dence thereon  occupied  by  the  Bostads.  It  was  sub- 
ject to  a  prior  mortgage  for  $2,500,  the  validity  of 
which  is  not  questioned.  There  is  also  something  said 
in  the  testimony  about  an  agreement  between  the  Se- 
curities Company  and  the  Eostads  to  reconvey  all  the 
property  involved  on  payment  of  $6,000.  This  is  the 
only  indication  of  the  real  value  of  the  property,  yet 
the  company  unquestionably  advanced  $10,000  on  the 
strength  of  the  conveyance,  coupled  with  the  note  of 
the  directors  of  the  Multnomah  State  Bank.  In  brief, 
as  against  the  Securities  Company,  the  evidence  does 
not  show  previous  notice  of  Rostad's  fraudulent  in- 
tent, if  any  existed.  The  company  is  within  the  pro- 
visions of  Section  7401,  L.  0.  L.,  against  the  impair- 
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ment  of  the  title  acquired  for  the  valuable  cousideration 
of  $10,000  which  it  actually  paid.  Having  lawfully 
acquired  a  precedence  it  is  entitled  to  maintain  it.  This 
branch  of  tiie  subject  is  discussed  in  Ball  v.  Danton,  64 
Or.  184  (129  Pac.  1032) ;  Coffey  v.  Scott,  66  Or.  465 
(135  Pac.  88) ;  Coolidge  v.  Oberlin,  66  Or.  563  (135  Pac. 
167). 

5.  It  is  true  the  agreement  by  which  it  obtained  its 
interest  in  the  lot  in  question  was  not  recorded.  In 
that  connection  the  plaintiff  contends  that  Section  207, 
L.  0.  L.,  applies: 

'*A  conveyance  of  real  property,  or  any  portion 
thereof,  or  interest  therein,  shall  be  void  as  against 
the  lien  of  a  judgment,  unless  such  conveyance  be  re- 
corded at  the  time  of  docketing  such  judgment,  or  the 
transcript  thereof,  as  the  case  may  be,  or  unless  it  be 
recorded  within  the  time  after  its  execution,  provided 
by  law,  as  between  conveyances  for  the  same  real 
property.  * ' 

As  already  pointed  out  this  depends  upon  whether 
there  was  in  fact  a  lien.  But  at  no  time  after  the 
judgment  was  acquired  did  Eostad  have  any  more  es- 
tate in  the  property  than  an  equity  to  which  the  lien 
did  not  attach.  Hence  the  plaintiff  had  no  hold  in 
law  upon  the  realty.  The  unrecorded  conveyance  or 
agreement  or  whatever  it  may  be  called,  upon  which 
the  Securities  Company  relies  as  to  the  lot  under  con- 
sideration does  not  come  within  the  terms  of  Section 
207.  These  conclusions  lead  to  a  reversal  of  the  de- 
cree and  a  dismissal  of  the  plaintiff's  suit. 

Eevebsed.    Surr  Dismissed. 

Mr.  Chibp  Justice  McBridb,  Mb,  Justice  Benson 
and  Me.  Justice  Habbis  concur. 
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Argaed  Noveinber  28,  reversed  and  remanded  with  directions  December 

IS,  1917. 

HAWKENSON  v.  ROSTAD. 

(169  Pac.  350.) 

Jndgment—Lieiir— Interest  of  Debtor — ^Volimtary  Oonyeyance. 

1.  A  judgment  is  a  lien  only  on  the  actual  interest  of  the  judg- 
ment debtor  in  land,  so  that  a  creditor  obtaining  judgment  after  a 
voluntary  conveyance  of  land  to  the  debtor,  who  immediately  recon- 
Teyed  by  an  unrecorded  deed,  had  no  lien  on  the  land. 

[As  to  estates  and  interests  affected  by  judgment  lien,  see  notes 
in  93  Am.  Dec.  345;  117  Am.  St.  Bop.  776.] 

Mortgages-— Priority— Judgment. 

2.  A  judgment  creditor  of  one  who  accepted  a  voluntary  convey- 
ance of  land  and  immediately  mortgaged  it  to  the  grantor,  and  also 
made  a  reconveyance  which  was  not  recorded  has  no  greater  equity 
than  the  judgment  debtor,  and  cannot  defeat  the  mortgage  in  the 
hands  of  an  assignee  on  the  ground  that  the  transaction  between  the 
parties  was  fraudulent. 

Mortgages — Foreclosure— Necessary  Parties. 

3.  Under  Section  41,  L.  O.  L.,  providing  that,  when  complete  deter- 
mination of  the  controversv  cannot  be  had  without  the  presence  ef 
other  parties,  the  court  shall  cause  them  to  be  brought  in,  where  an 
owner  voluntarily  conveyed  land,  and  the  grantee  gave  back  notes  and 
a  mortgage,  which  was  recorded,  and  made  a  reconveyance,  which  was 
not  recorded,  and  foreclosure  suit  was  brought  by  the  assignee  of  the 
mortgage,  who  alleged  the  reconveyance,  the  owner  was  a  necessary 
party. 

From  Multnomah:  Bobebt  G.  Mobbow,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnbtt. 

The  plaintiff  brings  suit  to  foreclose  a  real  estate 
mortgage  executed  by  Eostad  and  wife  to  one  Thorsen 
to  secure  their  three  promissory  notes  given  to  the 
latter,  one  for  $20,000  and  two  others  each  for  $5,000. 
The  plaintiff  claims  to  be  the  owner  of  the  large  note 
and  says  that  the  defendant  Flanders  owns  the  other 
two.  Both  he  and  Flanders  aver  that  they  acquired 
title  to  them  prior  to  their  maturity.  In  his  primary 
pleading  the  plaintiff  says  he  does  not  ask  for  any  per- 
sonal judgment  against  the  maker  of  the  notes,  or  his 
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wif e,  for  any  amount  remaining  unpaid  after  the  sale 
of  the  mortgaged  premises,  and  expressly  waives  any 
right  he  has  to  a  personal  judgment.  It  is  stated  that 
the  defendant  People's  Bank  claims  some  interest  in 
or  claim  upon  the  premises,  but  that  the  same  is  in- 
ferior to  the  lien  of  the  mortgage.  The  People 's  Bank 
denies  everything  in  the  complaint  except  the  record 
of  the  mortgage  and  that  it  claims  an  interest  in  the 
land.  Further  defending  it  avers  the  recovery  by  it 
of  a  judgment  docketed  January  20,  1915,  against 
Bostad  who  ever  since  January  12,  1912,  has  been  the 
owner  of  the  land  described  in  the  mortgage;  that  at 
the  date  last  mentioned  Bostad  had  been  for  a  long 
time  an  employee  of  the  Multnomah  State  Bank  of 
which  Thorsen  was  an  officer  and  stockholder  and  held 
the  like  relation  to  the  Scandinavian  American  Bank; 
that  many  other  owners  of  stock  in  the  Multnomah 
State  Bank  were  also  members  of  the  other  bank,  and 
that  Bostad  was  subject  to  their  control  and  order. 
The  answer  proceeds  to  allege,  in  substance,  that  on 
and  prior  to  the  date  of  the  mortgage  Thorsen  pro- 
cured Bostad  to  execute  the  notes  in  question  and 
secure  them  by  mortgage  upon  the  land  on  the  repre- 
sentation that  they  were  to  be  in  form  only;  that  no 
consideration  should  be  paid  therefor;  that  the  maker 
should  not  be  liable  or  bound  by  the  notes  or  mort- 
gage ;  that  they  would  not  be  transferred  to  any  other 
person ;  that  the  mortgage  should  not  be  recorded,  as- 
signed, or  transferred;  that  Thorsen  should  hold  all 
the  instruments  in  his  own  possession ;  that  they  should 
not  become  an  obligation  against  Bostad  or  his  wife; 
that  other  members  and  stockholders  in  the  Multnomah 
State  Bank  and  in  the  Scandinavian  American  Bank 
advised  Bostad  to  execute  the  notes  and  mortgage  and 
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assured  him  that  no  liability  would  be  incurred  in  so 
doing;  that  thereafter  on  January  12,  1912,  relying 
upon  such  assurances,  believing  the  same  to  be  true, 
having  full  faith  and  confidence  in  Thorsen  and  the 
other  officers  of  the  two  banks,  and  by  reason  of  the 
influence  brought  to  bear  upon  him  on  account  of  his 
employment,  Bostad  and  his  wife  executed  the  notes 
and  mortgage.  It  is  also  said  in  the  answer  that  the 
instruments  were  not  executed  or  delivered  as  accom- 
modation paper  nor  for  the  purpose  of  Bostad 's  lend- 
ing credit  to  Thorsen ;  that  the  representations  and  as- 
surances of  Thorsen  to  the  Bostads  were  false  and 
fraudulent,  made  with  intent  to,  and  actually  did  de- 
ceive them;  that  they  relied  upon  them  and  being  so 
induced,  executed  the  notes  and  mortgage  for  which 
no  consideration  of  any  nature  or  kind  was  paid  to  or 
received  by  them.  The  People 's  Bank  further  charges 
that  afterwards  Thorsen  negotiated  the  $20,000  note 
to  the  Scandinavian  American  Bank  of  which  he  was  a 
stockholder  and  director  and  which  institution  through 
its  managing  officers,  directors,  and  agents  knew  all 
the  circumstances  under  which  the  Bostads  executed 
the  notes  and  mortgage  as  stated  in  the  answer;  that 
the  bank  paid  no  consideration  for  the  papers  and 
afterwards  assumed  to  transfer  the  $20,000  note  and 
mortgage  to  the  plaintiff,  who  also  knew  all  the  his- 
tory of  the  transaction  before  he  took  title,  and  that 
he  likewise  paid  nothing  for  them.  The  same  charge 
is  made  against  the  defendant  Flanders  to  the  effect 
that  he  knew  the  origin  of  the  $5,000  notes  and  the 
circumstances  under  which  they  were  executed.  The 
latter  filed  an  answer  and  cross-complaint  combatting 
the  pleading  of  the  People's  Bank  so  far  as  the  same 
sought  to  make  its  judgment  superior  to  his  claim. 
The  plaintiff  also  replied  traversing  all  the  questions 
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of  fraud  and  want  of  consideration  raised  by  the  an- 
swer of  the  People 's  Bank  and  further  stating,  in  sub- 
stance, that  although  Bostad  had  a  deed  of  conveyance 
from  Thorsen  for  the  land,  yet  the  former  paid  noth- 
ing for  the  conveyance  and  simply  held  the  naked  legal 
title  of  record  in  trust  for  the  latter  who,  as  part  of 
the  same  transaction,  took  back  from  Bostad  and  wife 
a  conveyance  to  himself  of  the  premises,  and  has  at  all 
times  been  the  exclusive  owner  of  the  property  and  in 
possession  of  the  same.  The  Circuit  Court  rendered 
a  decree  foreclosing  the  mortgage  as  prayed  for  by  the 
plaintiff  and  Flanders,  declaring  the  same  to  be  a  prior 
lien  upon  the  realty  subject  only  to  the  lien  of  Multno- 
mah County  for  unpaid  taxes  and  directing  a  sale  for 
the  satisfaction  of  the  mortgage  without  personal  judg- 
ment against  the  makers  of  the  notes.  The  People  *s 
Bank  appeals. 

Bevbbsed  and  Bemanded  WrrH  Directions. 

For  appellant,  People  *s  Bank,  there  was  a  brief  and 
an  oral  argument  by  Mr.  Custer  E.  Ross. 

For  respondent,  0.  J.  Hawkenson,  there  was  a  brief 
and  an  oral  argument  by  Mr.  Charles  A.  Johns. 

For  respondent,  George  C.  Flanders,  there  was  a 
brief  over  the  name  of  Messrs.  Cake  S  Cake,  with  an 
oral  argument  by  Mr.  WUliam  M.  Cake. 

For  respondents,  H.  Bostad  and  Celia  M.  Bostad^ 
there  was  a  brief  prepared  and  submitted  by  Messrs. 
Clark,  Skidason  <&  Clark. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1,  2.  The  testimony  discloses  substantially  the  follow- 
ing state  of  affairs :  Thorsen  was  the  owner  of  the  land 
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in  question.  He  procured  Bostad  to  take  a  deed  to  the 
premises,  execute  the  notes  mentioned  and  with  his 
wife  to  secure  the  same  by  a  mortgage  upon  the  realty. 
At  the  same  time  and  as  part  of  the  same  transaction 
Thorsen  also  took  a  return  deed  from  Bostad  and  wife 
conveying  the  land  back  to  him.  This  latter  instru- 
ment was  withheld  from  record,  but  the  deed  from 
Thorsen  to  Bostad  and  the  latter's  mortgage  were  re- 
corded about  the  time  of  their  execution.  There  is  no 
controversy  but  that  Bostad  paid  nothing  whatever 
for  the  land  and  received  nothing  for  the  notes  and 
the  mortgage.  In  short,  the  effect  of  the  transaction 
was  that  Thorsen  used  Bostad  to  produce  some  bank- 
able paper  secured  by  the  mortgage  upon  land  really 
belonging  to  the  former.  The  evidence  is  undisputed 
that  Thorsen  negotiated  the  large  note  to  the  Scan- 
dinavian American  Bank  prior  to  maturity  and  re- 
ceived therefor  $20,000  in  coin ;  and  further,  that  prior 
to  the  maturity  of  either  of  the  $5,000  notes  he  in- 
dorsed them  to  Flanders  for  value  and  that  the  latter 
knew  nothing  whatever  of  the  transaction  between  the 
original  parties  beyond  what  appeared  of  record  at 
the  time.  The  evidence  does  not  in  any  respect  sus- 
tain the  charge  that  Thorsen  represented  to  Bostad 
that  the  notes  should  not  be  negotiated  or  transferred 
to  any  one.  The  judgment  against  Bostad  in  favor 
of  the  People's  Bank  was  not  recovered  until  more 
than  three  years  after  the  execution  of  the  notes  and 
mortgage.  In  substance  the  contention  of  the  People's 
Bank  is  that  because  on  the  face  of  the  record  Bostad 
had  the  legal  title  to  the  land,  its  judgment  became  a 
lien  upon  the  premises  upon  its  rendition  and  docket- 
ing; and  that  the  transaction  between  Thorsen  and 
Bostad  was  fraudulent  and  void  as  against  the  latter 
in  whose  shoes  the  People's  Bank  is  entitled  to  stand 
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and  thus  make  its  judgment  paramount  to  the  mort- 
gage. It  is  plain  that  Rostad  never  had  any  actual 
estate  in  the  land  but  merely  held  the  bare  legal  title 
and  that  as  part  of  the  transaction  he  encumbered  it 
with  the  mortgage.  It  is  well  settled  in  this  state  that 
a  judgment  is  a  lien  only  upon  the  actual  interest  of 
the  judgment  debtor  in  the  land :  Meier  v.  Kelly,  22  Or. 
136  (29  Pac.  265) ;  Dimmick  v.  Rosenfeld,  34  Or.  101 
(55  Pac.  100) ;  Synith  v.  Farmers  <&  Merchants*  Bank, 
57  Or.  82  (110  Pac.  410) ;  Gladstone  Lumber  Co.  v. 
Kelly,  64  Or.  163  (129  Pac.  763).  As  viewed  by  a  court 
of  conscience  Rostad  had  no  interest  in  the  realty  not 
having  paid  anything  whatever  for  it.  Having  put 
nothing  into  the  land  it  is  certain  his  creditors  can 
take  nothing  out  of  it.  The  People *s  Bank  cannot 
reap  where  neither  it  nor  Rostad  has  sown.  More- 
over, in  equity  the  judgment  creditor  cannot  assume 
any  better  position  than  could  its  debtor  of  record. 
He  cannot  accept  the  benefits  of  the  transaction  be- 
tween himself  and  Thorsen  in  part,  without  adopting 
the  whole  of  it.  This  includes  not  only  the  execution 
of  the  deed  from  Thorsen  to  Rostad,  but  also  the  mort- 
gaging back  of  the  property  to  the  amount  of  the  notes 
in  question.  If  he  would  escape  the  effect  of  the  notes 
and  mortgage,  or  if  the  People's  Bank  would  do  the 
same  thing  standing  in  his  shoes,  in  a  court  of  chan- 
cery they  must  do  the  equity  of  restoring  what  they 
got  by  virtue  of  the  deal  of  which  the  mortgage  was  a 
part.  There  is  no  pretense  that  this  has  been  done  or 
offered. 

3.  It  was  urged  at  the  argument,  although  there  is  no 
assignment  of  error  on  that  ground,  that  the  decree 
was  void  because  Thorsen  was  not  made  a  party  not- 
withstanding that  in  the  reply  of  the  present  plaintiff 
it  appears  for  the  first  time  that  Rostad  in  addition  to 
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the  mortgage  reconveyed  the  land  to  his  grantor,  which 
conveyance,  however,  was  not  recorded.  Reliance  is 
had  upon  the  case  of  0 shorn  v.  Logus,  28  Or.  302  (37 
Pac.  456,  38  Pac.  190,  42  Pac.  997).  That  was  a  suit 
to  foreclose  mechanics'  liens  wherein  it  was  insisted 
that  the  contractor  was  a  necessary  party  defendant. 
In  discussing  this  point  the  court  distinguished  be- 
tween a  person  having  a  subsequent  lien  and  one  hav- 
ing a  prior  encumbrance  and  said: 

**Now  the  result  of  all  this  is  that  the  owner  of  the 
equity  of  redemption  is  an  indispensable  party,  and 
without  him  the  suit  cannot  proceed.  Subsequent  lien- 
ors are  considered  necessary  parties  but  their  absence 
from  the  record  does  not  perforce  of  that  fact  render 
the  proceeding  a  nullity;  but  interested  parties  may 
require  that  they  be  brought  in  for  their  protection, 
and  proper  parties  may  be  brought  in  if  deemed  neces- 
sary. The  owner,  of  course,  is  an  indispensable  party 
and  his  absence  would  be  fatal  to  the  proceeding;  a 
decree  without  him  would  be  a  nullity. ' ' 

In  Byrd  v.  Cooper,  69  Or.  406,  410  (139  Pac.  104),  in 
an  opinion  by  Mr.  Justice  Moore  the  opinion  in  Osborn 
V.  Logus,  supra,  is  thus  discussed : 

**What  was  there  said  about  the  owner  being  an 
indispensable  party  was  evidently  intended  to  be  used 
by  way  of  illustration  and  comparison.  But  however 
that  may  be  it  is  believed  that  the  language  so  employed 
is  a  correct  declaration  of  the  law  applicable  to  the 
question  here  involved.  From  this  assertion  it  fol- 
lows that  if  the  owner  of  real  property  whose  convey- 
ance of  the  title  thereto  is  duly  recorded  at  the  time 
a  suit  is  brought  to  foreclose  a  mechanic's  lien  attach- 
ing to  the  premises,  is  not  then  made  a  party  or 
brought  in  within  the  time  limited  by  the  statute  there- 
for, any  decree  that  might  be  rendered  in  that  suit  is 
not  binding  on  him. ' ' 

The  instant  case  is  somewhat  different  from  SeH- 
wood  V.  Gray,  11  Or.  534  (5  Pac.  196).    There  the 
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plaintiff  had  loaned  to  one  Carter  a  sum  of  money 
secured  by  mortgage  on  certain  realty.  Gray  after- 
wards secured  a  judgment  against  Carter.  Sellwood 
foreclosed  his  mortgage  but  did  not  serve  process  upon 
Gray.  He,  however,  took  a  decree  against  Carter  and 
other  parties  including  the  mortgagor  and  bought  in 
the  property.  Afterwards  Gray  issued  execution  upon 
his  judgment  and  sold  the  land,  becoming  the  pur- 
chaser at  his  own  sale.  Sellwood  then  instituted  a  suit 
to  compel  Gray  and  others  to  redeem  from  his  mort- 
gage or  that  it  be  foreclosed.  In  this  situation  Mr. 
Justice  LoBD  used  this  language : 

**When,  therefore,  the  plaintiff  instituted  his  suit 
of  foreclosure  against  Carter,  the  mortgagor,  and  ob- 
tained a  decree  for  the  sale  of  the  property,  without 
making  the  defendant,"  Gray,  a  party,  the  proceeding, 
as  to  him,  was  a  nullity.  But  the  sale  effected  some 
important  results.  Except  as  to  the  defendant.  Gray, 
who  was  not  bound  by  it,  it  had  operated  to  cut  off 
the  right  of  the  mortgagor  to  redeem,  and  to  change 
the  ownership  of  the  property  from  the  mortgagor  to 
the  mortgagee,  who  had  become  the  purchaser. ' ' 

The  distinction  is  that  here  the  owner  of  the  estate 
is  not  before  us ;  while  there  he  was  a  party  to  the  suit, 
and  hence  the  title  was  in  the  power  of  the  court.  Not 
so,  however,  in  the  present  juncture  in  which  the  plain- 
tiff asks  us  to  do  the  vain  thing  of  ordering  a  sale  of 
the  land  without  having  jurisdiction  of  Thorsen,  its 
owner.  While  we  might  order  a  sale  of  his  encumbered 
property  if  we  had  jurisdiction  of  him  and  not  of  the 
junior  encumbrancers,  as  in  the  Sellwood  foreclosure, 
which,  however,  would  not  affect  them,  the  precept  will 
not  work  the  other  way  and  allow  us  to  dispose  of  his 
land  without  his  consent  or  giving  him  his  day  in  court 
on  that  question,  although  all  subsequent  lienholders 
are  in  court. 
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This  makes  applicable  Section  41,  L.  0.  L. : 

*  *  The  court  may  determine  any  controversy  between 
parties  before  it,  when  it  can  be  done  without  preju- 
dice to  the  rights  of  others,  or  by  saving  their  rights ; 
but  when  a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other  parties, 
the  court  shall  cause  them  to  be  brought  in. ' ' 

It  is  true  that  in  WUson  v.  Tarter,  22  Or.  504  (30 
Pac.  499),  a  part  owner  of  the  land  included  in  the 
mortgage  was  not  made  a  party  defendant,  but  the 
foreclosure  proceeded  to  sale.  Afterwards  the  missing 
title  holder  was  allowed  to  maintain  a  suit  to  compel 
the  mortgagee  to  elect  between  redemption  of  the  whole 
premises  or  make  conveyance  of  the  parcel  to  the  plain- 
tiff. We  are  not  required,  however,  to  visit  such  com- 
plication upon  the  present  litigants.  Neither  would  it 
be  seemly  for  us  to  launch  upon  the  business  community 
a  title  which  would  be  a  nullity  because  the  owner  of 
the  fee  was  not  a  party  to  the  decree  directing  the  sale 
of  the  realty  involved.  As  a  proper  solution  of  the 
case,  therefore,  the  decree  of  the  trial  court  will  be 
reversed  and  the  cause  remanded  with  directions  to 
that  tribunal  to  cause  the  owner  of  the  fee  and  any 
other  necessary  parties  to  be  brought  in  for  the  pur- 
pose of  making  complete  foreclosure  in  this  suit. 

Bevbbsed  and  Remanded  With  Dibegtions. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Benson 
and  Mb.  Justice  Habbis  concur. 
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ABSTRACT  OF  TITLE. 

To  Show  Marketable  Title  in  Vendor. 
Bee  Vendor  and  Purchaser,  2. 

ACCEPTAKOB. 

Notice  of  Acceptance  of  Guaranty. 
See  Guaranty,  1. 

ACOOUNT. 

Account — Complaint — ^Demand. 

1.  Ayerment  of  the  complaint  that  defendant  has  at  all  times  re- 
fused to  render  to  plaintiff  a  statement  of  account  implies  a  previous 
demand,  and  is  equivalent  to  an  allegation  of  demand  and  refusal. 
(Heidel  v.  Shute,  210.) 

ACCOXTNTIKa 

Misappropriation  of  Corporate  Funds. 
See  Limitation  of  ActionSy  6. 

Accounting  by  Agent. 

See  Principal  and  Agent,  2. 

ACqUIESCENCB. 

See  Corporations,  11,  23. 

ACTION. 

Action — Error  as  to  Form  of  Action— Waiver  of  Objections. 

1.  Where  the  defendant  in  an  action  at  law  filed  a  complaint  in 
equity,  under  Section  390,  L.  O.  L.,  against  the  plaintiff  in  the  action 
at  law  and  other  parties,  a  party  who  answered  to  the  merits  and 
defended  against  the  complaint,  without  demurring  to  it  or  to  the  juris- 
diction of  equity  to  try  the  cause,  made  the  equitable  forum  a  matter 
of  his  own  selection,  and  could  not  afterwards  insist  that  the  action 
should  have  been  tried  at  law.  (Davis  t.  First  Nat.  Bank  of 
Albany,   474.) 

See  Attorney  and  Client,  1-4. 

See  Breach  of  Marriage  Promise,  6,  7* 

See  Contracts,  4,  5. 

See  Principal  and  Surety,  6,  7. 

See  Sales,  3. 

See  Schools   and   School   Districts,   1« 

See  Waters  and  Watercourses,  3,  11. 

Defense  in  Action  Against  National  Bank. 
See  Banks  and  Banking,  2. 
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Blglit  of  Actton  for  Miwnaimgemcttt  of  Corpofstlca, 

See  Corporations,  1,  4-9,  16,  18. 
See  Limitation  of  Actions,  1^  ^ 

Bnjoliiliig  an  Actton  it  Law. 

See  In  junction,   1-3. 

Action  to  Sat  Aidde  Findings. 

See  Pablie  Service  Commission,  !• 

ADMTILALTY  OOURV. 

Cognizable  for  Injnziea  to  VeflBola. 
See  Courts,  2. 

ADMISSIOKa 

See  Appeal  and  Error,  11. 
See  Attorney  and  Client,  2. 


See  Appeal  and  Error,  22. 

ADVERSE  POSSESSION. 
Adverse  Possession — Continuity — Intermption. 

1.  Where  a  party  sned  to  compel  the  alleged  trastee  of  the  title 
to  land  to  convey  it  to  him,  but  did  not  set  up  his  right  by  adverse 
poBsession,  and  judgment  wont  against  him,  he  could  not,  in  a  sub- 
sequent suit,  set  UP  the  right  to  adverse  possession  within  ten  years 
of  the  first  suit,  since  his  adverse  possession  was  interrupted  by  the 
bringing  of  the  first  suit.     (Crow  v.  Abraham,  99.) 

Adverse  Possession— Color  of  Title — Grants  from  State— Boundaries. 

2.  A  deed  of  land  from  the  state  constitutes  color  of  title  which 
relieves  proving  boundaries  of  tenancy,  and  is  sufficient  basis  for  title 
by  adverse  possession.     (McKinney  v.  Hindman,  545.) 

Adverse  Possession-— Waiver  of  Claim  to  Land — Snfllciency  of  Evi- 
dence. 

3.  Evidence  held  insufficient  to  support  a  finding  that  defendant  in 
an  action  to  quiet  title  to  land  had  waived  his  right  to  claim  title  by 
adverse  possession.     (McKinney  v.  Hindman,  545.) 

AFFIDAVIT& 

Of  Jurors  to  Impeach  Quotient  Verdict. 

See  New  Trial,  4. 

AaENC7. 
See  Principal  and  Agent,  3,  4,  5. 

ALTERATION  OF  INSTBCMEMTS. 

Alteration  of  Instruments — ''Material  Alteration" — ^Time  of  Payment. 
1.    An  alteration  in  the  specified  maturity  of  a  promissory  note, 
whether  the  time  of   payment  is  thereby  curtailed  or  extended,  is 
material.     (Palomaki  v.  Laurell,  491.) 
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Alteration  of  Instruments— Effect. 

2.  An  unauthorized  material  change  in  a  note  bj  a  party  to  it 
avoidfl  the  note,  but  an  unimportant  alteration  does  not  affect  its 
validity.     (Palomaki  v.  Laurell,  491.) 

Alteration  of  Instnunente — ^Material  Alteration — Question  for  Jury. 

3.  Whether  a  change  is  material  is  to  be  determined  bj  the  court, 
but  when  the  alteration  was  made  is  a  question  for  the  jury. 
(Palomaki  v.  Laurell,  491.) 

Alteration    of   Instruments — Evidence    of    Alteration— Admissibility 
Under  (General  DenlaL 

4.  Under  Section  73,  L.  O.  L.,  requiring  an  answer  to  contain  a 
general  or  specific  denial  of  each  material  allegation  of  the  complaint, 
and  a  statement  of  any  new  matter  constituting  a  defense,  or  coun- 
terclaim, evidence  that  the  note  sued  on  had  been  altered  without  the 
knowledge  or  consent  of  the  answering  defendant  was  material  and 
admissible  under  general  denial.     (Palomaki  v.  Laurell.  491.) 

See  Appeal  and  Error,  23. 

AMENDMENT. 

See  Appeal  and  Error,  17,  30. 
See  Pleading,  4,  5. 

APPEAI.  AND  EBBOR. 

Appeal  and  Error — Continuance — Grant — ^Discretion  of  Oonrl 

1.  The  allowance  or  denial  of  a  motion  to  postpone  the  hearing  of 
a  cause  is  within  the  trial  court's  discretion,  which  will  not  be  dis- 
turbed save  in  case  of  manifest  abuse.  (Portland  ft  O.  C.  By.  Co. 
v.  Sanders,  62.) 

Appeal  and  Error — ^Review— Questions  of  Law— Expert  Testimony. 

2.  Where  a  witness  is  produced  as  an  expert,  the  court,  before  he 
can  be  allowed  to  testify  as  such,  must  determine  whether  the  ques- 
tion involved  lies  without  the  domain  of  common  experience  so  as  to 
be  the  subject  of  expert  testimony,  and  the  conclusion  reached  is  a 
matter  of  law  subject  to  review  on  appeal.  (Portland  &  O.  C.  By. 
Co.   V.   Sanders,   62.) 

Appeal  and  Error — Supersedeas — ^Bestitutlon  Bond. 

3.  A  restitution  bond,  filed  before  the  expiration  of  the  five-day 
period  allowed  by  statute  for  exceptions  to  the  sufficiency  of  an 
appellant's  undertaking  on  appeal,  is  premature,  giving  the  respond- 
ent, who  claimed  the  right  to  enforce  the  judgment  despite  the  stay, 
according  to  Section  553,  L.  O.  L.,  no  rights,  and  does  not  warrant 
the  enforcement  of  execution  issued  on  the  judgment  sought  to  be 
superseded.     (Hume  v.  Bice,  93.) 

Appeal  and  Error — Scope  of  Bevlew — Sufficiency  of  Becord. 

4.  An  assignment  of  error  to  the  refusal  of  an  instruction  based 
upon  a  judgment-roll  cannot  be  considered  in  the  absence  of  the 
judgment-roll  from  the  record  or  of  identification  of  such  roll  in  a 
certificate  of  the  trial  judge  or  by  the  official  stenographer.  (Penn- 
inga  ▼.  Giboni,  110.) 
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Appeal  and  Eiror — ^HarmleBS  Error— Denial  of  Motion  to  Honanit— 
Cure  by  Eridence, 

5.  Even  if  the  court  erred  in  denying  a  motion  for  a  nonBoit, 
the  error  was  cured,  if  sufficient  evidence  was  afterwarda  offered. 
(Boundtree  t.  Mount  Hood  B.  B.  Co.,  147.) 

Appeal  and  Error — Bevlew— Harmless  Error— Instruction. 

6.  In  an  action  against  a  railroad  for  damages  from  fire,  an  in- 
struction that  evidence  of  the  existence  of  a  fire  started  immediately 
after  the  passing  of  the  train  created  a  presumption  that  it  was  caused 
by  the  engine  was  prejudicially  erroneous,  because  invading  the 
province  of  the  jury.     (Boundtree  v.  Mount  Hood  B.  B.  Co.,  147.) 

Appeal  and  Error — Harmless  Error. 

7.  Striking  a  special  defense  based  on  estoppel  against  plaintiff  to 
sue  was  harmless,  where  the  evidence  relied  on  to  show  the  estoppel 
was  admitted,  and  defendant  had  the  full  benefit  thereof.  (Stamm 
V.  Wood,  174.) 

Appeal  and  Error — Presmnptions. 

8.  Where  evidence  touching  an  estoppel  in  pais  was  admitted  with- 
out pleading  such  facts,  and  the  bill  of  exceptions  fails  to  show  that 
no  evidence  justifying  an  instruction  based  on  the  estoppel  was  intro- 
duced, it  must  be  presumed  on  appeal  that  testimony  was  received 
authorizing  the  instruction.     (Stamm  v.  Wood,  174.) 

Appeal  and  Error  —  BodA  —  Justification  of  Sureties  —  Time  to  File 
Transcript. 

9.  Section  550,  subd.  2,  L.  O.  L.,  allows  respondent  five  days  in 
which  to  except  to  the  sureties  on  appeal.  Subdivision  4  provides 
that  appeal  shall  be  deemed  perfected  on  expiration  of  time  allowed 
to  except  to  the  sureties,  or  from  their  justification.  Section  554 
provides  that  on  perfection  of  appeal,  appellant  shall,  within  30  days 
thereafter,  file  a  transcript.  Held,  that  where  by  agreement  plaintiff 
deposited  a  certain  sum  in  case  the  judgment  was  affirmed,  whereupon 
exceptions  to  the  sureties  were  waived,  it  constituted  a  justification, 
and  an  order,  extending  time  to  file  transcript,  made  within  30  days 
from  the  time  exceptions  to  the  sureties  were  overruled,  was  properly 
granted.     (Fleming  v.  Gerlinger  Motor  Car  Co.,  195.) 

Appeal  and  Error — Bevlew — Questions  Presented. 

10.  The  entry  of  judgment  on  plaintiff's  taking  a  voluntary  nonsuit 
made  no  provision  for  costs  and  disbursements.  Defendants'  motion 
for  costs  and  disbursements,  including  the  attorney's  fee  provided  for 
in  Laws  of  1913,  p.  81,  was  granted  with  the  exception  of  the  fee, 
whereupon  defendants  filed  a  notice  of  appeal,  which,  after  setting  out 
the  original  judgment  entry,  recited  that  defendants  appealed  from 
so  much  of  the  judgment  aa  failed  to  allow  them  costs  provided  for 
by  statute.  Held,  that  the  appeal  did  not  present  for  review  the  ques- 
tion of  the  denial  of  the  attorney's  fee  provided  for  by  Laws  of  1913. 
(Portland  ft  O.  C.  By.  Co.  v.  Doyle,  206.) 

Appeal  and  Error — ^Presumptions — ^Demurrer — ^Admission. 

11.  Where  the  decree  appealed  from  involves  only  the  cross-bill,  a 
demurrer  to  the  cross-bill,  and  a  ruling  sustaining  the  demurrer,  it 
must  be  assumed  on  appeal  that  the  cross-bill  correctly  states  the  faeta. 
(Heidel  ▼.  Shute,  210.) 
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Appeal  and  Error^BeTlew— Becord. 

12.  On  appeal  from  a  judgment  for  plaintiff,  defendant  omitted 
from  the  abstract  the  court's  findings  of  fact,  stating  that  they  fol- 
lowed the  averments  of  plaintiff's  complaint.  Plaintiff  in  his  brief 
admitted  that  fact.  Held  that,  while  the  findings  should  have  been 
made  a  part  of  the  record  and  the  practice  cannot  be  commended,  the 
appellate  court,  in  riew  of  the  explanation  of  the  parties,  will  deter- 
mine the  case  on  the  theory  that  the  findings  followed  the  avermenta 
of  the  complaint.     (Morris  v.  City  of  Sheridan,  224.) 

Appeal  and  Error — BeTlew— Preramptloiia. 

13.  Where  the  court  below  found  for  plaintiff,  and  its  finding  on 
defendant's  counterclaim  did  not  appear,  it  will  be  presumed  that,  if 
one  was  made,  it  was  against  defendant.  (Morrie  v.  City  of  Sheri- 
dan, 224.) 

Appeal  and  Error— Use  of  Traoscript  of  Evidence. 

14.  When  a  complete  transcript  of  the  evidence  is  put  into  the 
record,  the  only  use  that  can  be  made  of  it  is  in  the  determination  of 
the  correctness  of  the  ruling  upon  the  motion  for  a  nonsuit  or  for  a 
directed  verdict.     (Cathcart  v.  Oregon- Wash.  R.  &  N.  Co.,  250.) 

Appeal  and  Error— Bill  of  EzceptionB — ^Testimony. 

15.  Under  the 'statute  relating  to  the  bill  of  exceptions  requiring 
that  under  each  exception  shall  be  grouped  so  much  of  the  testimony 
as  is  necessary  to  explain  the  point  of  the  objection,  no  more  should 
be  given.     (Cathcart  v.  Oregon-Wash.  R.  &  N.  Co.,  250.) 

Appeal  and  Error — Scope  of  Berlew— Oonfllcting  Erldance. 

16.  A  verdict  upon  a  question  of  fact  is  not  conclusive  if  there  if 
no  competent  evidence  of  the  existence  of  such  fact.  (Leavitt  &  Co. 
V.  Dimmick,  278.) 

Appeal  and  Error— Filing  Amended  Answer — ^Additional  Defense. 

17.  Discretion  of  court  in  permitting  filing  of  an  amended  answer 
setting  up,  not  a  substituted,  but  an  additional  defense,  will  not  be 
interfered  with,  except  in  case  of  abuse.  (Pollock  v.  Lumberman's 
Nat.  Bank,  324.) 

Appeal  and  Error— Beservation  of  Gronnda  of  Beview— Necessity  of 
Showing  in  Becord. 

18.  The  exclusion  of  evidence  is  not  reviewable  where  the  bill  of 
exceptions  does  not  show  any  objection  to  the  ruling,  but,  on  the  con- 
trary, contains  notation  that  there  was  no  exception.  (Michellod  v. 
Oregon-Wash.  R.  &  N.  Co.,  329.) 

Appeal  and  Error — ^Bevlew— Ocmdnsiyenen  of  Verdict. 

19.  In  an  action  against  a  carrier  for  damages  to  a  shipment,  a 
jury  finding  for  defendant  was  conclusive  on  the  Supreme  Court  on 
the  question  of  the  weight  of  the  testimony.  (Michellod  v.  Oregon- 
Wash.  B.  ft  N.  Co.,  329.) 

Appeal  and  Error— Harmlerii  Error— Variance. 

20.  In  an  action  on  a  contract  to  do  grubbing  in  a  manner  accept- 
able to  defendant,  the  admission  of  evidence  that  defendant's  refusal 
to  accept  the  work  was  arbitrary  and  in  bad  faith,  if  erroneous,  as 
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not  within  the  complaint,  was  harmless,  where  the  answer  offered 
to  permit  judgment  to  be  taken  in  a  specified  amount,  thereby  author- 
izing a  recovery  on  the  quantum  meruit,  (Easton  t.  Quackenbush, 
374.) 

Apfeal  and  Error— Bevenal—ErToneoiui  InstmctloiL 

21.  In  such  case,  where  it  could  not  be  determined  from  the  record 
whether  the  jury  based  its  verdict  against  defendant  solely  on  a  find- 
ing that  it  made  false  representations  through  its  agents,  or  through, 
another  not  shown  by  the  evidence  to  be  its  agent,  the  judgment  would 
be  reversed.     (Bridenstine  v.  Gerlinger  Motor  Car  Co.,  411.) 

Appeal  and  Error— -Kotiee  of  Appeals-Adverse  Parties. 

22.  Defendants  sued  as  makers  of  a  note  secured  a  cross-decree 
against  certain  parties  as  the  real  maker  and  as  sureties,  with  the 
cross-complainants  thereof,  and  plaintiff  payee  and  one  of  the  said 
sureties  appealed.  Held,  that  other  alleged  sureties  were  not  adverse 
parties  upon  whom  notice  of  appeal  must  be  served,  for  a  reversal 
would  benefit  them.     (Davis  v.  First  Nat.  Bank  of  Albany,  474.) 

Appeal  and  Error— Preramptieiu— Evidence— Abaence  of  Altered  Z&- 
stnunent. 

23.  A  note  not  having  been  brought  up  with  bill  of  exceptions,  and 
plaintiff  having  testified  that  it  had  not  been  altered  after  delivery  to 
him,  it  must  be  taken  for  granted  that  no  error  was  committed  by 
failure  to  require  payee  to  account  for  an  alteration  as  required  by 
Section  Sll,  L.  O.  L.     (Palomaki  v.  Laurell,  491.) 

Appeal  and  Error— Matters  Beviewable— Bills  of  Bzoeptlon. 

24.  Where  findings  are  made  on  matters  not  in  tbe  record,  and 
there  is  no  bill  of  exceptions,  it  cannot  be  determined  on  appeal 
whether  or  not  the  evidence  supported  such  findings.  (Kapischka  v. 
Tillamook  Hotel  Co.,  4&8.) 

Appeal  and  Error — Findings  of  Fact — Suffldency  of  Evidence. 

25.  Findings  of  fact  in  an  action  at  law  by  the  court  without  a  jury 
have  the  force  and  effect  of  a  verdict  of  a  jury,  and  such  a  finding 
cannot  be  re-examined  unless  it  afllrmatively  appears  from  the  record 
that  there  is  no  competent  evidence  to  support  the  same.  (Kapischka 
V.  Tillamook  Hotel  Co.,  498.) 

Appeal  and  Error— Matters  Beviewable— Absence  of  Bill  of  Excep- 
tions. 

26.  Wbere  there  is  no  bill  of  exceptions,  the  only  question  to  be 
considered  is  whether  the  findings  of  fact  support  the  judgment. 
(Kapischka  v.  Tillamook  Hotel  Co.,  498.) 

Appeal  and  Error — Questions  of  Fact — ^Findings  by  Court. 

27.  Where  the  evidence  would  have  warranted  submission  of  a 
question  to  the  jury,  findings  of  the  trial  court  without  a  jury  cannot 
be  set  aside  on  appeal.     (Winters  v.  Privett,  501.) 

Appeal  and  Error— Harmless  Error— Bemarks  of  Judge. 

28.  Where  the  evidence  appeared  to  be  evenly  balanced,  suck  re- 
mark constituted  reversible  error,  and  was  not  cured  by  a  genend 
instruction  to  disregard  any  remark  which  the  court  might  have  made 
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during  the  eoarse  of  its  rulings  upon  the  teitimonj,  as  under  the  eir- 
cumstances  the  remark  should  have  been  expressly  withdrawn. 
(Bichey  v.  Bobertson;  525.) 

Appeal  and  Error— Welgbt  of  ETldence — Qnestions  for  Jury. 

29.  The  verdict  of  a  jury  forecloses  debate  about  the  weight  of  the 
evidence.     (Bothchild  Brothers  v.  Kennedy^  566.) 

Appeal  and  Erroi^-Oertificate  to  Bill  of  Ezceptloiis — ^Amendment. 

30.  Where  a  transcript  of  all  the  evidence  was  sent  up  to  the  Su- 
preme Court  with  the  bill  of  exceptions,  but  was  not  formally  made 
a  part  thereof;  the  court,  on  motion  before  argument,  would  allow 
an  amendment  of  a  certificate  to  the  bill  of  exceptions  so  as  to  attach 
all  the  evidence.     (United  Brokers  Co.  v.  Southern  Pac.  Co.,  607.) 

Appeal  end  Error— Hypothetical  <)nestion8 — Testimony  to  Support — 
Preemnption. 

31.  In  the  absence  of  a  direct  statement  in  the  bill  of  exceptions 
that  there  was  no  testimony  supporting  a  hypothetical  question, 
it  will  be  presumed  that  the  court  did  its  duty  in  permitting  the  ques- 
tion to  be  framed  as  it  was.  (Shepherd  v.  Inman-Poulsen  Lum.  Co., 
652.) 

Appeal  and  Error— Brldttc^— Opinion  Evidence— Diecretion— Harm* 
lees  Error. 

32.  In  suit  for  legal  services,  allowing  deputy  city  attorney  famil- 
iar with  city's  litigation  against  defendant  for  which  plaintiff  sought 
compensation,  to  testify  as  to  the  necessity  of  continued  attendance 
at  meetings  of  the  council  was  within  the  discretion  of  the  court,  and 
in  any  event  harmless  to  plaintiff,  in  view  of  answer  that  it  would 
depend  entirely  on  what  was  taking  place  at  meeting,  etc.  (Shepherd 
v.  Inman-Poulsen  Lum.  Co.,  652.) 

Appeal  and  Error— Admission  of  Teetimony^HarmleiMi  Error. 

33.  In  suit  involving  compensation  for  plaintiff's  services  rendered 
defendant  in  a  suit  with  city,  allowing  city  attorney  to  testify  that 
it  was  not  intention  of  city  to  destroy  defendant's  plant  was  harmless 
as  to  plaintiff.     (Shepherd  v.  Inman-Poulsen  Lum.  Co.,  652.) 

Appeal  and  Error — ^Bemarka  of  Court — ^BeverBl'hle  Error. 

34.  In  a  suit  for  legal  services,  plaintiff  in  rebuttal  sought  to  ex- 
plain the  items  in  his  bill  for  services,  known  as  Exhibit  "C,"  where- 
upon the  court  said:  "Why  do  you  wander  on  that  way!  All  that 
has  been  before  the  jury.  *  *  I  am  not  going  to  permit  you  to  go 
over  things  again  and  again."  Plaintiff  thereupon  claimed  the  right 
to  explain  an  item  of  the  exhibit,  whereupon  the  court  answered, 
''Go  on  and  state  it;  if  the  jury  can  stand  it  I  can."  Held,  that  if  Uie 
language  of  the  court  was  impolite  or  even  erroneous,  it  was  not 
of  sufficient  importance  to  justify  a  disturbance  of  the  verdict.  (Shep- 
herd V.  Inman-Poulsen  Lum.  Co.,  652.) 

Appeal  and  Error— Besenration  of  Grounds  of  Bevlew — Sabminion  of 
IsBoe— Necessity  of  Sabmittlng  Instmctlon. 

35.  Plaintiff,  not  having  framed  and  submitted  an  instruction  re- 
lating to  the  legal  effect  of  a  document,  cannot  complain  that  the 
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eourt  did  not  interpret  it,  bnt  submitted  it  to  the  jury  as  a  matter  of 
faet.     (Shepherd  v.  Inman-Ponlsen  Lorn.  Co.,  652.) 

Appeal  aad  Error— B«Tlaw—-Ezceptioiis. 

36.  The  action  of  the  trial  court  in.  ordering  the  testimony  to  be 
taken  by  the  eonrt  reporter,  while  irregular  and  improper,  cannot  be 
reviewed,  where  no  objection  or  exception  was  sayed  at  the  time  or 
after  the  return  of  the  judge  to  the  bench;  for  exceptions  are  neces- 
sary for  errors  to  be  reviewed.     (Olson  v.  Saxton,  670.) 

Appeal  and  Error— Weigbt  of  Eridenca — Qpedilc  Perf  oimaiice. 

37.  The  findings  of  the  lower  court  on  conflicting  evidence  in  soit 
for  specific  performance  of  a  contract  are  entitled  to  great  respect, 
as  he  sees  the  witnesses  and  hears  their  testimony.  (Tucker  ▼.  Kirk- 
Patrick,  677.) 

Appeal  and  Error— Weight  of  Evideiice— Forodoiore  of  Uens. 

38.  In  a  suit  to  foreclose  a  lien  on  an  automobile  for  repairs,  the 
findings  of  the  trial  court,  who  had  an  opportunity  to  hear  the  wit- 
nesses and  to  observe  their  demeanor,  should  be  given  great  weight. 
(Pierce  Arrow  Co.  v.  Irwin,  683.) 

See  Criminal  Law,  10,  12,  17. 
See  Exceptions,  Bill  of,  1. 
See  Habeas  Corpus,  2. 

ASaAITLT  Ain>  BATTEBT. 

ABsaolt  and  Battery— IntentioiL—"Ai8aidt.'* 

1.  An  assault  is  an  intentional  attempt  by  one  person  by  force  or 
yiolence  to  do  an  injury  to  the  person  of  another,  coupled  with  a 
present  ability  to  carry  the  intention  into  effect.  (State  t.  Cancelmo, 
379.) 

Assault  and  Battery— Crimtnal  Prosecutioa— Instmctiona. 

2.  In  a  prosecution  for  assault  with  a  dangerous  weapon,  the  court 
erred  in  omitting  from  the  definition  of  an  assault  the  qualifying 
word  "intentional/'  also  in  refusing  to  give  a  requested  instruction 
containing  such  limiting  word.     (State  v.  Cancelmo,  379.) 

Assault  and  Battery— Criminal  Prosecntion — ^Instmctlon. 

3.  In  a  prosecution  for  an  assault  with  a  deadly  weapon,  the  part 
of  an  instruction  stating  that  no  specific  intent  is  necessary  to  con- 
stitute the  crime  charged  was  proper  under  the  testimony  that  de- 
fendant was  angry  with  a  person  other  than  the  one  actually  shot, 
having  fired  an  automatic  pistol  at  a  retreating  automobile  filled 
with  people.     (State  v.  Cancelmo,  379.) 

Assault  and  Battery— Specific  Intent — Shooting  at  Antomobile  Filled 
with  People. 

4.  In  shooting  his  automatic  pistol  at  a  retreating  automobile, 
filled  with  people,  one  of  whom  was  hit,  defendant  committed  an 
assault  with  a  dangerous  weapon,  though  he  did  not  have  the  specific 
intent  to  injure  the  particular  person  wounded.  (State  v.  Cancelmo, 
379.) 
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Afsanlt  And  Battery— Definition— Employment  of  "UnlawfuL" 

5.  The  employment  of  the  word  "unlawful"  is  not  necessary  in 
defining  the  offense  of  assault.     (State  v.  Cancelmo,  379.) 

Assault  and  Battery — Criminal  Prosecution — ^Inference  of  Intent. 

6.  The  intent  with  which  an  assault  was  committed  may  be  in- 
ferred by  the  jury  from  the  circumstances  attending  the  perpetration 
of  the  OTert  act,  notwithstanding  defendant's  testimony  tending  to 
excuse  or  explain  his  conduct  on  the  particular  occasion.  (State  v. 
Cancel  mo,  379.) 

Anaolt  and  Battery— Criminal  Proeecntlon— InstmctionB— Statate. 

7.  In  a  prosecution  for  assault  with  a  deadly  weapon,  the  jury 
should  have  been  told  that  if  they  found  from  the  testimony  that 
defendant  knowingly  fired  a  revolver  toward  a  retreating  automobile 
full  of  people,  they  could  conclude  that  his  act  was  unlawful,  and 
done  with  an  unlawful  intent,  and,  based  upon  such  determination, 
also  could  conclude  that  defendant  intended  the  ordinary  consequences 
of  his  voluntary  act,  instead  of  an  instruction  that  the  law  presumes 
that  an  unlawful  act  was  done  with  an  unlawful  intent,  and  that  the 
law  presumes  that  a  person  intends  the  ordinary  consequences  of  his 
voluntary  act,  presumptions  declared  by  Section  799,  subdivisions  2,  3, 
L.  O.  L.     (State  ▼.  Cancelmo,  379.) 

ASSESSMENTS. 

See  Corporations,  25. 

See  Municipal  Corporations,  4« 

ASSIONMENT  FOB  BENEFIT  OF  CBEDITOBa 

Assignments  for  Bemeflt  of  Creditors — Pnrchases  by  Trustee — Iiia- 
billty. 

1.  Where  &  business  is  transferred  to  one  in  trust,  with  agreement 
to  purchase  goods  and  to  keep  the  business  going  and  pay  off  cred- 
itors, the  trustee  has  power  to  purchase  go^s  and  bind  the  trust 
estate  therefor.     (Bothchild  Brothers  v.  Kennedy,  566.) 

ASSUMED  NAME. 
See  Names,  1. 

ATTACHBCENT. 

Attachment— Qamlshment— Note— Procedure— Snificiency. 

1.  A  note  may  be  attached;  but,  if  it  was  not  in  the  possession  of 
the  debtor  named  in  the  writ,  notice  should  be  served  upon  the  in- 
dorsee having  possession,  together  with  a  copy  of  the  writ,  specifying 
the  property  attached,  as  required  by  Section  300,  L.  O.  L.  (Whitney 
V.  Day,  268.) 

Blglits  of  Attaching  Creditor. 
See  Mortgages,  1. 

Necessity  for  Attachment  Wlien  Process  Served  by  Pabllcatloii. 
See  Process,  1-3. 
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ATTOBMET  Ain>  OUEMT. 

AttoriMjr  and  Oliaiit — Aetion  —  Value  of  Servicei — B¥id«ice--Jiidg- 
ment-xoU. 

1.  It  was  proper,  on  croBS-examination  of  plaintiff  attorney,  to 
introduce  a  judgment-roll  in  a  former  case  in  wnich  he  had  been  en- 
gaged for  defendant,  to  show  that  plaintiff  had  gone  over  the  same 
ground,  and  did  not  have  to  labor  so  hard  at  represented.  (Shepherd 
V.  Inman-Poulsen  Lnm.  Co.,  652.) 

Attorney  and  CUent  —  ETldence  —  Action  for  Compensation  —  Admla- 
■iona  Against  Interests    Qnestion  for  Jnry. 

2.  In  an  action  for  legal  services  performed  between  certain 
specified  dates,  independent  of  the  matter  of  accounting  alleged  in 
the  answer  and  as  combating  plaintiff's  claim  under  the.  general  issue, 
defendant  could  show  that  it  requested  a  statement  of  plaintiff's 
entire  services  to  a  certain  date,  and  that  Exhibit  "C"  was  what  he 
gave  in  response;  it  being  in  a  sense  an  admission,  against  plaintiff's 
interests,  enough  to  take  the  question  to  the  jury.  (Shepherd  v.  In- 
man-Poulsen  Lum.  Co.,  652.) 

Attorney  and  Client— Evidence— AdmissiUlity. 

3.  In  suit  for  legal  services,  testimony  that  defendant  was  satis- 
fied with  the  decree  in  a  certain  case  was  wholly  immaterial.  (Shep- 
herd V.  Inman-Poulsen  Lum.  Co.,  652.) 

Attorney  and  Client— Action  for  Senrlceo— Instmctions. 

4.  Testimony  to  the  effect  that  defendant's  officer  called  upon 
plaintiff  attorney  for  a  bill  for  his  services,  which  bill  being  fur- 
nished, defendant  paid,  was  sufficient  to  justify  the  instruction  that 
if  there  was  a  setuement  and  defendant  paid  all  that  was  required 
of  it,  plaintiff  was  not  entitled  to  recover  for  such  period.  (Shepherd 
V.  Inman-Poulsen  Lum.  Co.,  652.) 

AUTHOBITY. 

See  Principal  and  Agent,  1. 

AUTOMOBILB. 

Foreclosure  of  Lien  for  Bepairs. 

.See  Appeal  and  Error,  38. 
See  Bailment,  1,  2. 

BAILBfSNT. 

Bailment— Bepairs  on  Ohattda— Notice  of  Lien— Time— "Delivery."* 

1.  Where  repairer  was  given  an  automobile  for  a  complete  over- 
hauling and  the  owner  permitted  to  use  it  before  it  was  tested  in  the 
usual  manner,  and  the  owner  returned  it  and  requested  more  work  to 
be  done  on  it,  the  machine  was  not  "delivered"  within  Section  7498, 
L.  O.  L.,  relating  to  time  for  filing  notice  of  lien  after  delivery,  until 
the  work  was  completed.     (Pierce  Arrow  Co.  v.  Irwin,  683.) 

Bailment— Bepairs  to  Antomobile — Contract— Evidence. 

2.  In  a  suit  to  enforce  a  lien  for  repairs  to  an  automobile,  heldf 
that  there  was  a  preponderance  of  the  evidence  supporting  a  finding 
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that  there  was  no  express  contract  as  to  the  amount  to  be  paid 
although  there  was  an  estimate  as  to  cost.  (Pierce  Arrow  Co.  ▼.  Irwin, 
683.) 

BANKS  AMD  BANIONa. 

Banks  and  Banking— National  Banks— Power  to  Negotiate  Loans  tor 
Others. 

1.  National  banks  have  no  power  to  negotiate  loans  for  others. 
(Pollock  y.  Lumberman's  Nat.  Bank,  S24.) 

Banks  and  Banking— Action  Against  National  Bank— Defense. 

2.  A  national  bank's  want  of  authority  to  act  as  broker  in  nego- 
tiating a  loan  for  another  is  available  as  a  defense  to  the  bank,  in 
an  action  against  it  by  the  lender,  for  whom  it  acted,  for  damages 
from  its  failure  to  lend  on  sound  security.  (Pollock  ▼.  Lumberman's 
Nat.  Bank,  324.) 

Banks  and  Banking— Acquisition  of  Stock— Statate. 

3.  Section  4569,  subdivision  "b,"  L.  O.  L.,  as  amended  by  General 
Laws  of  1915,  page  432,  declares  that  no  state  bank  shall  accept  as 
collateral  or  be  the  purchaser  of  its  own  capital  stock  except  in  cases 
where  the  taking  of  such  collateral  or  such  purchase  shall  be  neces- 
sary to  prevent  Toss  upon  a  debt  previously  contracted  in  good  faith 
and  in  such  cases  unless  the  full  payment  of  the  debt  is  made,  such 
stock  shall  be  sold  by  the  bank  within  six  months  from  the  date  it 
was  received  as  collateral  or  acquired  by  purchase.  Section  4583, 
subdivision  **d,"  L.  O.  L.,  as  amended  by  General  Laws  of  1911,  page 
242,  declares  that  if  any  officer,  etc.,  of  any  bank  shall  willfully  and 
knowingly  violate  any  of  the  provisions  of  the  act  for  which  a  pen- 
alty is  not  provided,  he  shall  be  deemed  guilty  of  a  misdemeanor. 
National  Banking  Act  declares  that  no  association  shall  make  any 
loan  or  discount  on  the  security  of  the  shares  of  its  own  capital  stock, 
or  be  the  purchaser  or  holder  of  any  such  shares,  unless  such  security 
or  purchase  shall  be  necessary  to  prevent  loss  upon  a  debt  previously 
contracted  in  good  faith,  and  such  stock  shall  within  six  months  from 
the  time  of  its  purchase  be  sold  or  disposed  of  or  in  default  a  receiver 
may  be  appointed.  Held,  that  as  the  state  statute  which  was  last 
enacted  was  obviously  a  copy  of  the  federal  act,  and  decisions  of  the 
federal  courts  construing  the  federal  act,  to  the  effect  that  only  the 
United  States  could  take  advantage  of  the  violation  of  the  provision, 
must  be  treated  as  also  adopted,  a  state  bank  which  received  its  own 
stock  as  collateral  for  a  pre-existing  debt  may  enforce  its  lien  as 
against  subsequent  lienholders,  though  it  delayed  disposing  of  the 
collateral  more  than  six  months.  (Columbia  Bock  ft  Sand  Go.  ▼. 
Hibernia  Savings  Bank,  536.) 

BILL  OF  EXOEPTIONS. 
See  Exceptions,  Bill  of. 

BILLS  ANB  NOTES. 

Bills  and  Notes— Bigbt  of  Assignee — ^Defenses. 

1.  An  assignee's  action  on  a  non-negotiable  note  is  subject  to  such 
defenses  only  as  were  in  existence  when  defendant  received  notice 
of  the  assignment.     (Pennings  v.  Giboni,  110.) 
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BOIt  and  Kotai — ^Innocflot  PurcliMen — ^Fraadvlaiit  InUnt  of  Seller. 

2.  Where  the  purchaser  of  a  note  before  maturity  paid  fuU  value 
therefor,  that  she  knew  that  payee  was  indebted  to  others  did  not 
defeat  the  transaetion,  unless  she  knew  of  the  fraudulent  purpose  to 
defraud  creditors.     (Whitney  v.  Day,  268.) 

Bllle  end  Kotfli — ^Dureii — ^Threet  of  Proeecntloii. 

3.  Lawfulness  of  the  prosecution  of  a  child  threatened  by  his  cred- 
itor if  his  father  does  not  secure  his  debt  does  not  save  from  duress 
the  note  of  the  father  so  given  as  security.  (Kohler  ft  Chase  Co.  ▼• 
Savage,  639.) 

Bills  end  Notee — Dnrei    Pemovel— metrocttona. 

4.  An  instruction,  in  an  action  on  a  note  given  by  defendant  to 
vecure  a  debt  of  his  son  under  threat  of  prosecution  of  the  son,  that 
if  the  jury  find  that  the  duress  was  removed  and  thereafter  defendant 
voluntarily  made  a  payment  on  the  note  that  would  operate  to  remove 
the  defense  of  duress  is  defective  in  not  stating  how  or  when  the  duress 
might  be  removed,  so  that  from  the  mere  payment  the  jury  might 
find  the  removal,  when,  possibly,  the  constraint  continued  till  limita- 
tions against  prosecution  expired.  (Kohler  ft  Chase  Co.  ▼•  Savage, 
639.) 

See  Evidence,  13. 

See  Executors  and  Administrators,  1« 

See  Fraud,  2. 

See  Limitation  of  Actions,  9. 

BULLS  OF  ImABIJXQ. 

''Apparent  Oood  Order,  Contents  and  Condition  of  Contents  of  Pack- 
ages Unknown." 

See  Carriers,  3. 

BONDS. 

See  Appeal  and  Error,  3,  9. 

See  Counties,  4-6. 

See  Schools  and  School  Districts,  1-3. 

Claim  Under  Building  Contractor's  Bond. 
See  Principal  and  Surety,  1-5. 

B0UNDABIE8. 

See  Adverse  Possession,  2. 

BREACH  OF  COKTBACT. 

See  Contracts,  4. 

See  Setoff  and  Counterclaim,  1. 

BBEACH  OF  MABBIAaE  PROMISE. 

Breach  of  Marriage  Pr(»nlse— Evidence— Admissibility. 

1.  Statements  of  plaintiff  showing  her  knowledge  of  defendant's 
engagement  to  a  third  person,  though  insufficient  to  raise  an  estoppel 
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Against  her,  were  admiseible  under  the   general  issae.     (Stamm  t. 
Wood,  174.) 

Breach  of  Marriage  PromiM-— Estoppti  In  Pals. 

^.  If  the  acts  of  defendant  were  such  as  to  induce  the  plaintiff 
to  beliere  that  there  was  an  engagement  between  them  to  marry,  and 
plaintiff  acted  on  that  belief,  and  defendant,  knowing  plaintiff  was 
acting  thereon,  continued  thereafter  to  act  in  a  manner  to  induce  such 
belief,  the  law  would  not  permit  defendant  to  deny  an  existence  of  the 
engagement.     (Stamm  v.  Wood,  174.) 

Breach  of  Marriage  Promiae— Evidence  of  Promlae— Snfflciency. 

3.  No  particular  words  are  necessary  to  give  rise  to  a  contract 
to  marry;  it  is  sufficient  that  the  minds  of  the  parties  have  met  and 
that  the  engagement  to  marry  is  mutually  agreed  on.  (Stamm  v. 
Wood,   174.) 

Breach  of  Marriage  Promise — Instmctionfl — ^DamageB. 

4.  Instruction  that  if  the  promise  existed,  the  jury  should  assess 
damages  and  could  take  into  consideration  all  the  circumstances  in 
evidence,  while  subject  to  criticism  for  omission  of  the  words  "if 
any  have  been  suffered"  after  the  word  "damages,"  was  not  erroneous, 

as    it    properly    stated    the    elements    of    compensatory    damages. 

(Stamm  ▼.  Wood,  174.) 

Breach  of  Marriage  Promise — ^Instructions. 

5.  In  action  for  breach  of  marriage  aggravated  by  seduction, 
where  plaintiff  testified  to  the  engagement  and  to  the  sexual  act,  she 
could  not  recover  without  testifying  that  such  act  was  permitted  be- 
cause of  or  in  reliance  upon  the  engagement  to  marry,  and  an  instruc- 
tion that  such  fact  might  be  inferred  was  error.  (Stamm  v.  W*ood, 
174.) 

Breach  of  Marriage  Promise— Actions — Burden  of  Proof. 

6.  One  asserting  a  breach  of  marriage  promise  has  the  burden  of 
proving  the  same.     (Olson  v.  Saxton,  670.) 

Breach  of  Marriage  Promise— -Actions— Eridence. 

7.  In  an  action  for  damages  for  breach  of  marriage  promise,  plain- 
tiff asserting  that  after  a  new  promise  by  defendant  to  marry  him 
he  destroyed  notes  evidencing  her  indebtedness,  evidence  held  insuffi- 
cient to  establish  such  promise.     (Olson  v.  Saxton,  670.) 

BUBDEN  OF  PBOOF. 

See  Breach  of  Marriage  Promise,  6. 
See  Carriers,  5. 

See  Fraudulent  Conveyances,  2. 
See  Principal  and  Surety,  4. 
See  Railroads,  4,  7. 

CABBIEB8. 

Carriers— Loss  of  or  Injury  to  Good»— Admissibility  of  Evidence. 

1.  In  an  action  against  a  carrier  for  damages  caused  by  the  freez- 
ing of  a  shipment  of  a  bottled  beverage,  evidence  that  the  car  used 
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for  the  transportation  of  tlie  shipment  was  of  tbe  kind  usually 
employed  for  the  carriage  of  perishable  freight  in  the  winter-time, 
and  was  the  best  known  vehicle  for  that  purpose,  was  properly  ad- 
mitted, as  defendant's  liability  was  dependent  npon  its  negligence, 
and,  negligence  being  a  question  of  fact,  the  triers  of  the  fact  were 
entitled  to  know  the  character  and  construction  of  the  car.  (Michel- 
lod  V.  Oregon-Wash.  B.  ft  N.  Co.,  329.) 

Canlen — ^Loss  of  or  Injury  to  aoods— Uability. 

2.  If  a  carrier,  in  transporting  a  shipment  of  a  bottled  beverage, 
acted  with  prudence  commensurate  with  the  duty  imposed  upon  it, 
it  was  not  liable  for  the  beverage  freezing.  (Michellod  v.  Oregon- 
Wash.  B.  ft  N.  Co.,  329.) 

CarrierB— BillB  of  Lading^^'Apparuit  Gk>od  Order,  Oont«nti  and  Con- 
dition of  Contents  of  Packages  Unknown." 

3.  Where  a  bill  of  lading,  describing  the  ffoods  shipped  as  car- 
bonated nonalcoholic  beverage,  further  recited  that  the  shipment  was 
received  in  "apparent  good  order,  contents  and  condition  of  con- 
tents of  packages  unknown,"  the  terms  of  the  bill  of  lading  did  not 
give  conclusive  notice  to  the  carrier  of  the  inherent  quality  of  the 
goods,  so  as  to  enjoin  upon  it  greater  prudence  in  preventing  the 
shipment  from  freezing  as  the  quoted  words  refer  only  to  the  ex- 
trinsic appearance  of  the  packages,  and  bound  the  carrier  to  no 
greater  extent  in  the  absence  of  any  further  showing.  (Michellod  v. 
Oregon-Wash.  B.  ft  N.  Co.,  329.) 

Carriers— Loss  of  or  Injury  to  Goods— Instmctions. 

4.  In  an  action  for  damages  to  a  shipment  of  goods  under  a  bill 
of  lading  reciting  that  the  shipment  was  in  "apparent  good  order, 
contents  and  condition  of  contents  of  packages  unknown,"  plaintiff 
requested  an  instruction  that  the  bill  of  lading  in  evidence  recited 
that  the  goods  were  in  good  order  and  condition  when  received  by 
defendant,  that  by  such  bill  of  lading  defendant  contracted  to  de- 
liver the  goods  in  like  condition,  and  if  the  jury  believed  that  they 
were  not  delivered  in  as  good  condition  as  when  received  by  de- 
fendant, ordinary  wear  and  tear,  deterioration,  defect  or  vice  in 
the  property  excepted,  and  that  plaintiff  was  damaged,  then  plain- 
tiff was  entitled  to  recover,  unless  they  believed  that  the  damage 
or  injury  resulted  from  some  fault  or  negligence  of  plaintiff  or  his 
consignor.  Held,  that  the  court  properly  modified  this  instruction  to 
state  that  the  bill  of  lading  recited  that  the  goods  were  in  apparently 
good  condition,  but  that  the  contents  and  condition  of  the  contents 
of  the  packages  were  unknown.  (Michellod  ▼.  Oregon- Wash.  B.  ft  N. 
Co.,  329.) 

Carriers — ^Loss  of  or  Injury  to  Ooods — ^Burden  of  Proof. 

5.  In  an  action  for  damages  to  a  shipment,  it  was  plaintiff's  duty 
to  establish  that  the  goods  were  in  good  order  when  delivered  to  the 
carrier.     (Michellod  v.  Oregon- Wash.  B.  ft  K  Co.,  329.) 

Carriers— Loss  of  or  Injury  to  Goods — ^Instmctlons. 

6.  In  an  action  against  a  carrier  for  damages  caused  by  the 
freezing  of  a  shipment  of  a  bottled  beverage,  where  it  appeared  that 
the  consignor  received  a  carload  of  the  beverage,  and  that  he  took 
from  the  car  a  number  of  barrels  containing  the  beverage  and  do- 
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livered  them  to  defendant  for  iMpment  to  plaintiff,  an  initmetioB 
was  warranted  that,  if  the  shipment  was  damaged  while  beine  trans- 
ferred by  plaintiff  or  its  agent  from  one  car  to  another,  defendant 
would  not  DO  responsible,  as  the  jury  was  authorized  to  consider  the 
consignor  as  plaintiff's  agent  for  the  purpose  of  transshipping  the 
goods.     (Michellod  t.  Oregon-Wash.  B.  ft  N.  Co.,  329.) 

Oarrien — ^Injitry  to  Ch>odi — ^Improper  Packing. 

7.  A  carrier,  to  whom  barrels  containing  a  bottled  bererage  were 
delivered  for  transportation  and  which  transported  them  without 
negligence,  was  not  liable  for  any  injury  due  to  improper  packing 
of  the  bottles  in  the  barrels;  it  not  being  authorized  to  open  the 
containers,  but  bound  to  ship  them  in  the  form  in  which  they  were 
delivered  to  it,  unless  manifestly  in  bad  order.  (Michellod  v.  Oregon- 
WtLBh,  B.  ft  N.  Co.,  329.) 

Oarrien — ^Loss  of  or  Injury  to  Oooda — ^Instractions. 

9.  Where,  in  an  action  against  a  carrier  for  damages  to  a  fhip- 
ment  of  a  bottled  beverage^  the  only  fault  imputed  to  defendant 
was  that  it  allowed  the  liquid  to  freeze,  an  instruction  that,  though 
the  beverage  was  frozen  upon  its  arrival  at  its  destination,  the  jury 
could  not  find  for  plaintiff,  unless  they  found  from  the  evidence 
alone,  disregarding  their  personal  views  and  opinions,  that  the  faulty 
or  flat  condition  of  the  beverage  wae  due  entirely  to  the  frozen 
condition,  was  properly  given,  since,  if  the  beverage  became  flat  and 
stale  with  age,  defendant  was  not  liable  if  the  depreciation  was 
caused  solely  from  that  quality.  (Michellod  v.  Oregon-Wash.  B.  ft  N. 
Co.,  329.) 

Carrien — ^Damage  to  OoodB — SnilLciency  of  Notice  of  Claim. 

9.  In  a  consignee's  action  for  damages  to  tomatoes  shipped  under 
a  bill  of  lading,  requiring  notice  of  a  claim  for  damage  to  be  made 
in  writing  to  the  agent  at  place  of  delivery  upon  arrival,  or  within. 
10  days  after  delivery,  the  consignee's  timely  presentation  of  a  writ- 
ten statement  of  a  report  of  their  condition,  signed  by  the  carrier's 
inspector,  bearing  the  name  of  the  consignee,  stating  the  damage  and 
the  manner  in  which  it  occurred,  and  that  the  consignee  would  repack 
the  tomatoes  and  claim  damages,  was  a  sufficient  notice.  (United 
Brokers  Co.  v.  Southern  Pac.  Co.,  607.) 

Oairiera — ^Damago  to  Oooda — Stipulation  for  Notice. 

10.  A  stipulation  as  to  notice  of  a  claim  for  injury  to  goods  while 
being  transported  by  a  common  carrier  should  be  given  a  reasonable 
construction,  and  a  substantial  compliance  therewith  is  all  that  is 
required,  in  view  of  the  object  of  the  requirement  of  notice.  (United 
Brokers  Co.  v.  Southern  Pac.  Co.,  607.) 

Canlen— -Damago  to  Oood»— liabiUty— Prosumption. 

11.  Without  evidence  locating  the  place  of  the  damage  to  goods 
in  transit  over  several  connecting  lines,  and  where  it  appears  that  the 
goods  were  delivered  to  the  initial  carrier  in  good  condition,  and  were 
delivered  by  the  terminal  carrier  in  a  damaged  condition,  a  presump- 
tion ariseb  that  they  were  injured  on  the  line  of  the  terminal  carrier, 
and  the  burden  of  proof  is  on  it  to  show  that  the  damage  was  not 
done  on  its  line,  and  that  it  occurred  without  its  fault  or  through  the 
shipper's  failure  to  perform  his  contract.  (United  Brokers  Co.  v. 
Southern  Pac.  Co.,  607.) 
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CASES  IN  THE  OBSOOK  BEPOBT& 

Applied,  Approred,  Cited,  DistingnUhed,  Followed  and  Ovemled  In 
This  Volume. 

See  Table  in  Front  of  thiB  Volnme. 

CEBTHTOATEL 
TMjig  Biuriiien  Uadtr  ABsmned  Kama. 

See  Names,  1. 

CHABTEB8  OF  0ITIB8. 

CITY  OF  DALLAS. 
See  Gates  v.  Publie  Service  Commission,  448. 

CITY  OF  SHEBIDAN. 
See  Morris  ▼.  City  of  Sheridan,  224. 

CITY  OF  VALE. 
See  Cariness  ▼.  City  of  Yale,  554. 


See  Trial,  10. 

CntCUMSTAimAIi  EVIDENCBb 

See  Railroads,  2. 
See  Trial,  3. 

CITIEB. 

See  Municipal  Gorporationa. 

CITY  CHABTEBflL 

See  Charters  of  Cities. 

CITY   OEDINANCEa 

See  Mnnicipal    Corporations. 

CLAIM  AMD  DEUVEBT. 

See  Beplevin. 

CIiAlMa 

Against   Building  Contractor   and  His  Surety; 

See  Principal  and  Surety,  l-S. 

Definition  of  tbe  Word  "Claim." 
See  Words  and  Phrases,  1. 

COMITT. 
See  Courts,  !• 
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OOHPBOMISB  AND  SETTLEBiENT. 

OompromlM  and  Settlement— -Performance   of  Oontract — ^Dependent 
Covenants. 

1.  Where  in  an  aetion  on  debts  assigned  defendant  pleaded  settle- 
ment by  a  written  contract/  plaintiff's  reply,  if  established,  that  as  a 
condition  for  the  settlement  which  defendant  pleaded,  defendant 
had  orally  agreed  to  perform  certain  acts  which  he  had  failed  to 
do,  was  a  good  defense.     (Pennings  ▼.  Giboni,  110.) 

Oomivomlee  and  Settlement — ^Performance  of  Oontract. 

2.  Where  plaintiff  contracted  with  the  succeBsor  of  his  employer, 
releasing  it  from  all  claims,  the  company  agreeing  to  employ  plaintiff 
at  a  salary  of  $75  a  month  for  at  least  a  year,  and  to  continue  to 
employ  him  thereafter  if  his  services  were  satisiactory,  also  agreeing 
to  pay  plaintiff  the  aggregate  sum  of  $2,000,  the  agreement  specifying 
that  it  was  on  the  understanding  that  if,  at  the  expiration  of  the 
year's  employment,  or  at  any  time  thereafter,  the  employment  should 
be  terminated  by  action  of  either  party,  the  company  should  pay 
plaintiff  in  full  satisfaction  of  all  claims  under  the  contract  a  sum  to 
be  ascertained  by  deducting  from  the  aggregate  sum  of  $2,000  the 
amount  paid  or  accrued  as  wages,  plaintiff,  haying  received  the  full 
$2,000  in  monthly  installments  as  wages,  and  having  voluntarily  quit 
the  employment,  was  entitled  to  nothing  more.  (Sinnott  ▼•  Inter- 
state Contract  Co.,  189.) 

OONCLnSION& 

See  Pleading,  6. 

CONCLUSIVENESSL 

See  Appeal  and  Error,  19. 

See  Counties,  5. 

See  Judgment,  2,  4-6,  8. 

Of  Order  Organizing  Irrigation  Distrlcti. 
See  Waters  and  Watercourses,  8. 

OONDITIONS  PBEOEDENT. 

See  Principal  and  Surety,  6,  7. 

OONPIBMATIOH. 

See  Public  Lands,   1. 

See  Waters  and  Watercourses,  20,  21. 

OOKOSESSIONAL  BEC0BD8L 

aonrta  will  Take  Judicial  Notice  of. 
See  Evidence,  19. 

OONSIDEBATION. 

See  Statute  of  Frauds,  1. 
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OOKSTITnnONAL  LAW. 

Constttatioiial  Law— Judicial  Functions — EncroadimMit  on  Leglda- 
tnro. 

1.  Whether  it  is  good  or  bad  policy  to  exclude  water  systems 
owned  by  cities  and  operated  by  lessees  from  the  operation  of  the 
Public  Utilities  Act  is  not  a  matter  for  the  courts.  (Gate*  ▼.  Publie 
Service  Commission,  442.) 

Constitutional  Law— Licenses— Validity. 

2.  A  city  ordinance  imposing  license  taxes  on  peddlers  in  the  city 
streets,  except  venders  of  newspapers,  farm  products,  etc.,  does  not 
deprive  dealers  in  popcorn,  fruits,  etc.,  of  any  privilege  or  immunity 
in  violation  of  the  Fourteenth  Amendment  to  the  United  States  Con- 
stitution or  Article  I,  Section  20,  of  the  state  Constitution,  since  the 
right  to. use  city  streets  is  not  inherent,  but  may  be  limited  or  pro- 
hibited.    (Rosa  y.  City  of  Portland,  438.) 

OONSTITUTION  OF  OBBGON. 

Cited  and  Oonstraed  in  this  Volume. 
See  Table  in  Front  of  this  Volume. 

CONSTITU TION  OF  UNITED  8TATEA. 

Cited  and  Oonstraed  in  this  Volume. 
See  Table  in  Front  of  this  Volume. 

COKSTKUCTION. 

See  Contracts,   1-3. 

See  Exemptions,  4. 

See  Indians,  2,   3. 

See  Municipal  Corporations,  9. 

See  Sales,  3. 

See  Statutes,  4,  6. 

CONTEST  OF  ELECTION. 

See  Elections,  1,  2,  4,  6-10. 

See  Waters  and  Watercourses,  16,  17. 

CONTINUANCB. 

Continuance — ^Denial— Propriety. 

1.  Section  115,  !».  O.  L.,  declares  that  a  motion  to  postpone  trial 
on  ground  of  absence  of  evidence  shall  only  be  made  upon  affidavit 
showing  materiality  of  evidence  expected  to  be  obtainea,  what  dili- 
gence has  been  used  to  procure  it,  the  name  and  residence  of  the  wit- 
ness or  witnesses,  that  the  court  may  require  the  moving  party  to  state 
the  evidence  which  he  expects  to  obtain,  and  that  if  the  adverse 
party  thereon  admits  that  such  evidence  would  be  given,  etc.,  the  trial 
shall  not  be  postponed.  Defendant  in  a  condemnation  suit  filed  an 
affidavit,  stating  that  he  had  been  selected  as  a  member  of  the  jury 
panel  for  the  January  term  of  court;  that  he  had  been  for  some  time 
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past  sitting  as  a  juror  in  a  criminal  prosecution,  and  was  only  re- 
leased at  noon  of  the  Saturday  preceding  the  Tuesday  for  which  the 
case  was  set;  that  because  of  the  weather,  street-cars  and  telephones 
being  out  of  commission,  he  had  been  unable  to  prepare  his  case  for 
trial;  and  that  his  attorney  would  be  absent.  The  application  did  not 
give  the  names  of  any  witnesses  whom  defendant  expected  to  call,  or 
what  preparations  were  necessary.  Heldf  that  the  denial  of  the  appli- 
cation for  postponement  was  not  an  abuse  of  the  trial  court's  dis- 
cretion.    (Portland  A  O.  C.  By.  Co.  ▼.  Sanders,  62.) 

See  Appeal  and  Error,  1. 
See  Criminal  Law,  9-17. 

0ONTINT7ITT. 

Bee  Adverse  Possession,  1. 

ooirrRAora 

Oontracta — Option  Contract — Construction. 

1.  Where  a  contract  between  plaintiff  and  defendant  provided 
that  plaintiff  should  have  the  privilege  of  purchasing  a  5  per  cent 
interest  "in  the  equity  now  owned  by"  defendant  "in  said  Columbia 
mine  at  the  agreed  price  of  $5,000,"  plaintiff  was  not  entitled  to  a 
5  per  cent  interest  in  the  mine  after  the  purchase  price  due  the  sel- 
lers to  defendant  company  had  been  paid  in  full.  (Baillie  v.  Colum- 
bia Gold  Min.  Co.,  1.) 

Contracts — Option  Contract — Construction. 

2.  Contract  of  plaintiff  with  the  company  owning  a  mine  subject 
to  a  mortgage,  giving  him  option  of  purchasing  for  a  certain  amount 
five  per  cent  interest  in  the  "equity  now  owned  by"  said  company  in 
the  mine,  does  not  entitle  him  to  five  per  cent  interest  in  the  prop- 
erty, free  of  mortgage.     (Baillie  v.  Columbia  Gold  Min.  Co.,  1.) 

Contracts— Unambignons  Written  Contract — Construction. 

3.  When  a  written  contract  is  dear  and  unambiguous,  there  is  no 
room  for  construction.     (Sinnott  v.  Interstate  Contract  Co.,  189.) 

Contracts— Breach  In  Terminating — Bight  of  Action. 

4.  Begardless  of  whether  the  contract  may  be  treated  by  the  in- 
jured party  as  terminated  by  the  breach,  the  breach  thereof  gives  rise 
to  a  cause  of  action.  (Everding  &  Farrell  v.  Gebhardt  Cum.  Co., 
239.) 

Contracts — ^Actions — ^Pleading — ^Performance  by  Plaintiff. 

5.  Under  Section  88,  L.  O.  L.,  providing  that  in  pleading  the 
performance  of  conditions  precedent  in  a  contract,  it  shall  not  bo 
necessary  to  state  the  facts  showing  such  performance,  but  that  it 
may  be  stated  generally  that  the  party  duly  performed  all  the  con- 
ditions on  his  part,  and  that  if  such  allegation  be  controverted,  the 
party  pleading  shall  be  bound  to  establish  the  facts  showing  per- 
formance, a  complaint  alleging  the  making  of  a  contract,  that  plain- 
tiff had  fully  performed  it  on  his  part,  and  that  defendant  had  not 
paid  any  of  the  specified  price,  except  a  certain  amount  credited 
thereon,  stated  a  cause  of  action.     (Easton  v.  Quackenbush,  374.) 
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Oontractf — ^Validity— Immonl  CMmtrmcta. 

6.  Where  plaintiff,  a  married  man,  on  the  strength  of  an  agreement 
by  defendant,  a  woman,  to  marry  him  on  procuring  a  divorce  from 
his  wife,  coupled  with  a  reciprocal  promise  on  his  part,  advanced 
money  to  defendant  and  performed  services  for  her  benefit  without 
any  expectation  of  reimbursement,  the  transaction  was  immoral  and 
illegal,  and  being  further  tainted  by  the  fact  that  the  parties  indulged 
in  meretricious  relations,  so  that  plaintiff,  on  defendant's  refusal  to 
carry  out  the  agreement,  cannot  recover  on  notes  the  consideration  of 
which  was  the  services  and  funds  advanced.     (Olson  y.  Saxton,  670.) 

See  Bailment,  2. 

See  Compromise  and  Settlement,  1,  2. 

See  Evidence,  7-9. 

See  Logs  and  Logg^ing,  1. 

See  Municipal    Corporations,   9. 

See  Principal  and  Surety,  1-5. 

Bee  Schools  and  School  Districts,  2,  8. 

See  Work  and  Labor,  1. 

Parol  ETLdence  Varying  Writing!. 
See  Evidence,  5,  6-9. 

Release  of  Surety  by  AsBignment  of  Secured  Ckmtnct. 

See  Principal  and  Surety,  8. 

In  Absence  of  Fraud  or  Imposition  cannot  be  Reformed. 

See  Reformation  of  Instruments,  1. 

Effect  of  Assignment  of  Contract  for  School  Building. 
See  Schools  and  School  Districts,  3. 

Operation  and  Effect  of  Executed  Contracts. 
See  Statute  of  Frauds,  2. 

CONTRIBUnON. 

Bee  Principal  and  Surety,  6,  7. 

CONTRIBXJTORT  MEGUGENCB. 

See  Navigable  Waters,  2,  3. 

See  Negligence,  5. 

See  Bailroads,  10,  12,  13. 

CORPORATIONS. 

Corporations  —  Minority    Stockholder  —  Mismanagement  —  Ri£^    of 
Action. 

1.  The  injury  sustained  by  a  minority  stockholder  in  a  mining  com- 
pany through  improper  manipulation  of  its  funds  by  the  controlling 
stockholder  was  consequential,  and  the  right  of  action  to  recover 
the  moneys  taken  was  primarily  in  the  mining  company.  (Baillie  v. 
Columbia  Gold  Min«  Co.^  1.) 
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Oorporatioiui — ^Exerdse  of  Powers  by  Directors— Diyldends — Statute. 

2.  Under  Section  6691,  L.  O.  h.,  the  powers  vested  in  a  corporation, 
including  the  declaration  of  dividends,  are  exercised  by  the  directors. 
(BaiUie  v.  Columbia  Gold  Min.  Co.,  1.) 

Oorporations — ^Declaration  of  DiYidends — ^Interference  by  Courts. 

3.  The  question  of  whether  dividends  shall  be  declared  hj  a  cor- 
poration is  ordinarily  one  of  its  internal  management,  with  which 
the  courts  will  not  interfere.     (BaiUie  v.  Columbia  Gold  Min.  Co.,  1.) 

Corporations — ^Diyidends — ^Action  of  Directors. 

4.  Directors  must  act  honestly  and  with  discretion  in  the  perform- 
ance of  their  duties;  which  principle  applies  to  their  action  as  to 
dividends,  and  in  a  clear  case  equity  will  sometimes  compel  a  cor- 
poration to  declare  a  dividend.     (Baillie  v.  Columbia  Gold  Min«  Co.,  1.) 

Oorporatlonfl — ^DiYldends — Stockholder^Bight  of  Action. 

5.  A  court  of  equity  will  refuse  to  treat  a  misappropriation  of 
corporate  funds  by  majority  stockholders  as  an  equitable  declara- 
tion of  a  dividend  when  the  complaining  stockholder  has  not  quali- 
fied himself  to  sue  on  behalf  of  the  corporation,  and  when  there  is 
no  showing  that  the  financial  condition  of  the  corporation  is  such  as 
to  require  the  directors  to  declare  a  dividend.  (Baillie  v.  Columbia 
Gold  Min.  Co.,  1.) 

Corporations — Suit  by  Minority  Stockholder — Complaint. 

6.  Where  the  complaint  of  a  minority  stockholder  in  a  mining 
company  against  the  company,  other  companies,  and  an  individual 
who  controlled  all  the  companies,  did  not  purport  to  be  brought 
on  behalf  of  all  stockholders  similarly  situated,  and  did  not  allege 
a  demand  on  the  board  of  directors  to  bring  suit  in  the  corporation's 
name,  and  did  not  sufficiently  excuse  failure  to  demand  action,  the 
complaint  did  not  state  a  cause  of  suit  in  the  corporation's  right. 
(Baillie  v.  Columbia  Gold  Min.  Co.,  1.) 

Corporations — Suit  by  Minority  Stockholders — ^Presumption  as  to  Ac- 
tion of  DirectoriEk— Statute. 

7.  The  mere  fact  that  directors  are  elected  by  the  vote  of  a  stock- 
holder against  whom  suit  should  be  brought  for  minority  stockholders 
in  the  name  of  the  company  does  not  raise  a  presumption  they  will 
refuse  to  order  suit  brought,  or  will  conduct  it  collusively;  the  pre- 
sumption being  that  the  directors  will  do  their  duty  under  Section 
6689,  L.  O.  L.,  whereby  they  are  sworn  faithfully  and  honestly  to  dis- 
charge their  duties.     (Baillie  v.  Columbia  Gold  Min.  Co.,  1.) 

Corporations — Suit  by  Minority  Stockholder — Failure  to  Demand  That 
Directors  Sne — Excuse. 

8.  A  minority  stockholder,  suing  in  the  name  of  his  company, 
if  he  would  excuse  failure  to  make  demand  on  the  directors,  should 
name  them,  show  that  they  are  the  guilty  parties,  or  show  such  relation- 
ship to  the  guilty  parties,  by  blood,  marriage,  or  business  associa- 
tions, as  will  justify  the  conclusion  they  will  refuse  to  do  their  duty. 
A  general  statement  that  the  company  or  its  board  is  in  control  of 
the  guilty  party  will  not  suffice.  If  plaintiff  has  no  information  as 
to  who  the  directors  are,  he  should   allege  acts  showing  diligence 
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on  his  part  to  Becnre  the  information,  and  the  obstacles  interposed 
by  defendants.     (Baillie  ▼.  Columbia  Gold  Min.  Co.,  1.) 

Coiporatloiis — Salt  by  Minority  Sto^kboldeir. 

9.  A  minority  stockholder  in  a  corporation  in  a  proper  ease  maj 
sue  on  behalf  of  the  corporation,  but  this  right  is  liable  to  abuse  and 
should  be  limited  by  adherence  to  those  rules  which  experience  has 
shown  to  be  necessary.     (Baillie  v.  Columbia  Gold  Min.  Co.,  1.) 

Ooiporatloiis — Stock— Jnrisdlctloii— Corporate  Stodc — Sltiia. 

10.  Stock  in  an  Oregon  corporation  is  subject  to  the  jurisdiction  of 
the  Oregon  courts,  though  the  certificates  are  without  the  state  and 
are  owned  by  nonresidents.     (Baillie  v.  Columbia  Gold  Min.  Co.,  1.) 

Oorporatlons— Biglit  of  Minority  Stockholdor— Aeqviosooiice  in  Ultra 
Vires  Ezpendltnrea. 

11.  Expenditures  by  a  mining  company  on  behalf  of  another  min- 
ing and  milling  company  located  in  another  state  were  vltra  vires, 
but  a  minority  stockholder  in  the  mining  company,  who  assented  to 
the  policy  of  investing  its  funds  in  outside  enterprises,  and  who  has 
made  no  objection  to  the  investment  in  question  for  fifteen  years 
after  notice  thereof,  cannot  take  advantage  of  the  expenditures  in 
his  suit  against  a  majority  stockholder  for  misappropriation  of  cor- 
porate funds.     (Baillie  ▼.  Columbia  Gk)ld  Min.  Co.,  1.) 

Corporations— Acquisition  of  Majority  of  Stock  In  Another  Company 
— ^Dnty  of  Controlling  Company. 

12.  When  a  corporation  acquires  a  majority  of  the  stock  of  an- 
other corporation,  it  assumes  the  obligation  to  manage  the  affairs 
of  the  controlled  company  for  the  benefit  of  all  stockholders,  and 
not  for  its  own  aggrandisement.     (Baillie  ▼.  Columbia  Gold  Min.  Co., 

1.) 

Corporations— Duty  of  President  and  Director. 

13.  It  was  the  duty  of  the  president  of  a  mining  company,  one 
of  its  directors,  to  conduct  the  company's  affairs  with  an  eye  solely 
to  the  interests  of  the  company.     (Baillie  v.  Columbia  Gold  Min.  Co., 

1.) 

Corporations— Minority  Stockholder— Fallnre  to  Object  to  Loans. 

14.  A  minority  stockholder  in  a  mining  company,  who  knew  of 
loans  to  a  lumber  company  controlled  by  the  individual  who  con- 
trolled the  mining  company,  and  who  made  no  objection  to  them  be- 
fore bringing  his  suit  against  the  individual,  the  mining  company, 
and  various  others  for  misappropriation  of  the  mining  company's 
funds,  was  not  required  to  permit  such  method  of  doing  business  to 
continue.     (Baillie  v.  Columbia  €k)ld  Min.  Co.,  1.) 

Corporations — ^Bemedy  of  Minority  Stockholder— Beceivershlp. 

15.  A  minority  stockholder  in  a  mining  company,  on  discovering 
that  the  individual  in  control  thereof  had  misappropriated  its  funds, 
should  have  applied  for  a  receivership,  instead  of  himself,  he  being 
the  active  manager  of  the  company,  taking  certificates  of  deposit 
for  the  company's  fands  in  bank  and  turning  them  into  the  registry 
of  the  court  in  which  he  sued.     (Baillie  v.  Columbia  Gold  Min.  Ca,  1.) 
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Oorpor»tion»— StocUiolder's  Snit-~Eyldence. 

16.  The  making  of  improper  investments  hj  a  majoritj  stock- 
holder in  a  mining  company,  though  acquiesced  in  by  a  minority 
stockholder,  was  material  in  the  minority  stockholder's  suit  for  mis- 
appropriation of  funds  as  characterizing  the  management  of  the  com- 
pany.    (Baillie  v.  Columbia  Gold  Min.  Co.,  1.) 

Oorporatioiui — ^Blght  of  Minority  StocUiolder— Beceiversliip. 

17.  A  minority  stockholder,  complaining  of  misappropriation  of 
corporate  funds  by  a  majority  stockholder,  is  proceeding  in  his  own 
right,  and  not  in  the  right  of  the  company,  if  he  applies  for  a  re- 
ceivership.    (Baillie  v.  Columbia  Gold  Min.  Co.,  1.) 

CoTporatioiia — Stockholder's  Suit — Answer. 

18.  In  a  minority  stockholder's  suit  against  his  company,  others, 
and  an  individual  controlling  them  all,  defendants,  who  appeared 
generally  for  the  first  time  when  decree  for  plaintiff  was  entered, 
should  be  permitted  to  answer,  if  they  elect,  and  to  offer  any  ad- 
ditional proof  they  may  have  on  remand  of  the  cause.  (BaiUie  v. 
Columbia  Gold  Min.  Co.,  1.) 

Corporations — Records — ^Keeping  in  State — Statute. 

19.  Where  a  mining  company,  whose  minority  stockholder  is  su- 
ing it,  other  companies,  and  an  individual  controlling  it,  for  misap- 
propriation of  corporate  funds,  disobeyed  an  injunction,  and  removed 
its  records  from  the  state,  a  mandatory  injunction  should  issue  re- 
quiring the  company  to  return  its  records  to  the  state,  and  to  keep 
them  there  for  inspection  as  required  by  Section  6694,  L.  O.  L. 
(Baillie  v.  Columbia  Gold  Min.  Co.,  1.) 

Corporations — ^Dividends — ^Declaration. 

20.  Generally  a  corporation's  officers  are  sole  judges  of  the  pro- 
priety of  declaring  dividends;  and  a  minority  stockholder  may  compel 
a  declaration  only  on  clearly  showing  that  the  directors  are  guilty  of 
fraud  or  bad  faith  in  accumulating  a  large  surplus  and  refusing 
dividends.     (Baillie  v.  Columbia  Gold  Min.  Co.,  1.) 

Corporations — Corporate  Fiction— Estoppel  to  Deny. 

21.  Neither  is  plaintiff  in  a  position  to  contend  that  a  corporation 
is  a  fiction,  nor  can  the  court  hold  it  such,  where  the  company  was 
organized  for  a  lawful  purpose,  and  for  years  carried  on  a  lawful 
business,  and  plaintiff  participated  in  its  organization,  and  all  those 
years  served  it  as  director  and  salaried  employee,  and  made  reports 
on  its  behalf  to  the  corporation  commissioner,  and  sues  as  owner  of 
shares  of  its  stock,  and  has  received  dividends  thereon,  and  in  his 
complaint  alleges  its  corporate  existence.  (Baillie  v.  Columbia  Gk)ld 
Min.  Co.,  1.) 

Corporations — ^Bfinorlty  Stockholders — ^Receiver. 

22.  It  is  within  the  general  power  of  a  court  of  equity  to  grant  a 
receivership  over  a  corporation,  which  will  not  work  a  dissolution  of 
it,  where  through  it  the  relief  of  a  minority  stockholder  against  the 
fraud  of  majority  holders  can  be  best  worked  out;  and  where  there 
are  no  innocent  stockholders  or  creditors  liable  to  be  injured  thereby 
this  will  be  done;  Section  1108,  L.  O.  L.,  stating  circumstances  under 
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whieh  a  receiver  may  be  appointed,  not  divesting  or  abridging,  but 
enlarging  this  jurisdiction  inherent  in  courts  of  equity.  (BaiJlie  y. 
Columbia  Gold  Min.  Co.,  1.) 

Ck>rporatlon8 — Biinorlty  Stockholdera — ^Acquiescence  In  Dlvenlon  of 
Fonda. 

2^.  Evidence  in  minority  stockholder's  suit  held  to  show  he  ac- 
quiesced in  diversion  of  corporation's  funds  by  way  of  loan  or  invest- 
ment, and  so  was  not  entitled  to  relief  on  account  thereof.  (Baillie 
V.  Columbia  Gold  Min.  Co.,  1.) 

Oorporations — ^Frand — Evidence. 

24.  Evidence  held  insufficient  to  show  connection  of  a  mortgagee 
with  any  fraudulent  transactions  in  mininff  stock  of  the  mortgagor, 
a  corporation,  on  a  foreclosure  against  such  corporation.  (Myers  v. 
Indiana  Mining  Co.,  664.) 

OorporaUons  —  Boforcament   of   Stockholder's   Liability — Mortgacre 
Foxoclosnre— Assessments. 

25.  In  a  mortgage  foreclosure  against  a  mining  corporation,  under 
a  defense  by  a  trustee  in  bankruptcy  that  the  mortgage  was  fraudu- 
lent and  that  the  mortgagee  was  an  owner  of  stock,  a  prayer  that 
such  stock  be  assessed  for  an  unpaid  balance  thereon  could  not  bo 
granted.     (Myers  v.  Indiana  Mining  Co.,  664.) 

See  Limitation  of  Actions,  1-6. 

008T8. 
Costs— Dismissal  of  Appeal— 'Treyaillng  Party.** 

1.  When  a  respondent  is  brought  into  the  Supreme  Court  by  an 
appellant,  and  the  appeal  is  dismissed  on  respondent's  motion  for  the 
court's  lack  of  jurisdiction  to  hear  the  appeal  on  its  merits,  respond- 
ent is  the  "prevailing  party,"  within  Sections  565,  566,  L.  O.  I»., 
allowing  $15  costs  to  the  prevailing  party  on  appeal  in  the  Supreme 
Court  and  allowing  and  defining  necessary  disbursements.  (Portland 
&  O.  C.  By.  Co.  V.  Doyle,  206.) 

Costs — ^In  Criminal  Prosecution — Bigbts  on  AcqnittaL 

2.  Defendant,  acquitted  in  a  criminal  prosecution,  is  not  entitled 
to  costs  or  disbursements;  statutes  on  the  subject  being  strictly  con- 
strued; Section  3153,  L.  O.  L.,  merely  providing  that  costs  and  dis- 
bursements in  a  criminal  proceeding  are  paid  to  the  person  rendering 
the  service  by  the  proper  county,  but  that  in  case  of  conviction  they 
must  be  taxed  to  defendant,  and  Section  577,  as  to  costs  in  actions  or 
suits  prosecuted  or  defended  in  the  name  and  for  the  use  of  the  state, 
not  relating  to  criminal  proceedings.     (State  v.  Amsden,  55.) 

COTTNTEBCLAIM. 

See  Equity,  6. 
See  Pleading,  3,  7. 

COUNTIES. 

Connties— Bemoval  of  County  Seat— Procednio. 

1.  Sections  2877-28^5,  L.  O.  L.,  provides  a  manner  for  changing 
county  seats.    Article  I  v,  section  1,  of  the  Constitution,  provides  for 
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the  initiative  and  referendum  with  reference  to  proposed  laws  or  con- 
stitutional amendments.  Section  la  reserved  the  initiative  and  refer- 
endum to  the  legal  voters  of  every  municipality  and  district  as  to  all 
local,  special  and  municipal  legislation  of  every  character.  Sections 
3470-3485,  L.  O.  L.,  provide  a  procedure  for  the  enforcement  of  Sec- 
tion la.  Jefferson  County  was  created  under  the  authority  of  a  gen- 
eral enabling  act  (Laws  1913,  pp.  21-29).  Section  6  of  the  act  pro- 
vides that  the  County  Court  shall  hare  power  to  temporarily  fix  the 
county  seat,  and  that  such  location  shall  remain  the  county  seat  until 
the  first  general  election  thereafter,  when  the  qualified  voters  are  em- 
powered to  select  the  place  of  the  county  seat  in  the  manner  provided 
by  law.  The  necessary  action  to  create  the  county  seat  was  taken 
at  the  general  election  in  1914,  and  immediately  thereafter  the  County 
Court  named  C.  as  the  temporary  county  seat.  On  November  7,  1916, 
the  electors  voted  for  a  removal  of  the  county  seat  complying  with 
requirements  of  Sections  3470-3485,  L.  O.  L.  Held,  that  the  people 
of  the  county  were  empowered  to  determine  the  matter  at  the  time 
they  passed  on  it,  and  that  the  county  seat  was  lawfully  changed. 
(Barber  v.  Johnson,  390.) 

OonntieB— Fixing  Ooimty  Seat — ''Legislation.'* 

2.  The  fixing  of  a  county  seat  pursuant  to  Article  IV,  Laws  of 
1913,  pages  21-29,  was  "legislation"  within  Section  la  of  the  Consti- 
tution, reserving  to  the  voters  of  every  municipality  and  district  the 
initiative  and  referendum  as  to  local,  special  and  municipal  legisla- 
tion.    (Barber  v.  Johnson,  390.) 

Ooonties — Fixing  Oonnty  Beat — ^Notiee  of  Election. 

3.  Where  notice  of  an  election  for  the  location  of  a  permanent 
county  seat  was  given  by  mailing  a  pamphlet  to  every  voter  as  re- 
quired by  initiative  measure,  Section  3478,  L.  O.  L.,  the  location  wat 
valid  although  the  notice  of  the  general  election  at  which  the  ques- 
tion was  voted  on  failed  to  notify  the  electors  that  the  question  would 
be  submitted.     (Barber  v.  Johnson,  390.) 

OonntieB — ^BondB — ^Petition. 

4.  Laws  of  1913,  i>age  170,  Section  3,  requiring  petitions  to  issue 
county  road  bonds  to  state  the  period  the  bonds  shall  run,  is  not  sub- 
stantially complied  with  by  a  petition  for  bonds  ''to  run  not  to  exceed 
20  years."     (Elliott  v.  Tillamook  County,  427.) 

Oonnties — Findings  of  Oonrt — Conclusiveness — Issuance  of  Bonds. 

5.  A  County  Court's  finding  pursuant  to  Laws  of  1913,  page  170, 
Section  4,  that  a  petition  to  issue  county  road  bonds  substantially  con- 
formed to  the  requirements  of  Section  3  of  said  act  is  not  conclusive. 
(Elliott  V.  Tillamook  County,  427.) 

Oonnties — ^Bonds — Onrative  Act 

6.  Laws  of  1913,  page  174,  Section  11,  making  a  County  Court's 
declaration  that  a  bond  issue  project  carried  at  an  election  conclusive 
as  to  the  regularity  of  all  prior  proceedings,  is  invalid  in  so  far  as 
it  attempts  to  cure  a  jurisdictionally  defective  petition.  (Elliott  v. 
Tillamook  County,  427.) 

Oonnties — Warrants— Power  to  Issne — Statntory  Provisions. 

7.  Laws  of  1917,  Chapter  158,  page  205,  the  title  of  which  states 
that  it  is  an  act  to  require  the  county  treasurer  to  pay  over  to  the 
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county  clerk  of  a  certain  county  an  amount  raised  by  taxation  for 
a  particular  purpose,  and  which  provides  that  the  board  of  county 
commissioners  of  such  county  shall  order  the  auditor  to  issue  and 
deliver  a  warrant  in  favor  of  the  county  clerk  for  such  amount,  modi- 
fies Section  2959,  L.  O.  L.,  requiring  the  county  treasurer  to  pay  out 
money  on  orders  of  the  county  clerk,  and  requires  the  county  treas- 
urer, in  the  particular  instance  to  which  it  relates,  to  pay  such  sum 
on  the  warrant  of  the  county  auditor,  as  a  special  statute  necessarily 
operates  to  circumscribe  the  effect  of  a  prior  general  act.  (State  ex 
rel.  V.  Lewis,  488.) 

OOUMTT  BEAT. 

Procedure  for  Bemoral  or  Fizliig  Oonnty  Seat. 
Bee  Counties,  1-3. 

oomn. 

Oovrtfl — Federal    Oonrts — ^Bestrainlng    Enforcement    of    Judgment-^ 
Comity. 

1.  Principles  of  comity  forbid  the  Circuit  Court  of  one  county  to 
enjoin  execution  of  a  judgment  of  another,  without  a  showing  of 
gravest  urgency.     (Hume  v.  Rice,  93.) 

Courts — ^Injurlee  to  VesaeLi — Common-law  Bemedy— Admiralty  Bules. 

2.  A  controversy  over  injuries  to  plaintiff's  river  steamboats 
through  washing  out  of  the  boom  to  which  they  were  moored  on  ac- 
count of  the  giving  way  of  the  obstruction  in  the  river  formed  there 
by  trees  and  brush  deposited  by  defendant  is  cognizable  in  the  admir- 
alty court,  and,  while  the  federal  judiciary  act  saves  to  suitors  in 
such  cases  the  right  of  a  common-law  remedy,  the  common-law  courts 
should  ordinarily  follow  the  rules  obtaining  in  admiralty.  (Myrtle 
Point  Transp.  Co.  v.  Port  of  Coquille  River,  311.) 

Courts — ^Becords— Entries  Nunc  Pro  Tunc. 

3.  Where  the  court  granted  leave  to  plaintiff  to  amend  the  com- 
plaint by  interlineation,  but  the  proceedings  relative  to  the  amend- 
ment were  not  entered  upon  the  journal,  a  nunc  pro  tune  order  setting 
forth  the  facts  might  be  made  upon  the  memory  of  the  court  alone, 
especially  where  an  inspection  of  the  record  indicated  that  there  was 
an  omiFsion,  as  it  contained  no  reference  to  the  argument  and  over- 
ruling of  a  demurrer.     (Eichey  v.  Robertson,  525.) 

Courts — Jurisdiction — ^BepleTtn— Location  of  Property. 

4.  Where  plaintiff's  evidence  disclosed  that  property  sought  to  be 
replevied  was  outside  the  state  when  action  was  instituted,  the  court 
had  no  jurisdiction,  although  the  pleadings  were  silent  upon  the  ques- 
tion of  venue  and  defendant  answered  to  the  merit.  (Martindale  y. 
Scott,  648.) 

Bffay  Begulate  Order  of  Proof  and  Introduction  of  Exhibits. 
See  Trial,  14. 

COVENANTS. 

See  Compromise  and  Settlement,  1* 
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OBIMIKAL  liAW. 

Orlmlnal  Law  —  JuilBdlction  —  Physicians  and  SvrgeoiiB  —  Praeticiiig 
Without  License. 

1.  Article  VII,  Section  9,  of  the  Constitution,  provides  that  ''all 
judicial  power,  authority,  and  jurisdiction  not  vested  by  this  Consti- 
tution, or  by  [the]  laws  consistent  therewith,  exclusively  in  some 
other  court,  shall  belong  to  the  circuit  courts."  Section  4738,  L.  O.  L., 
provides  tbat  any  person  practicing  medicine  or  surgery  within  the 
state  after  the  first  day  of  April,  1895,  without  first  having  obtained 
a  license  or  contrary  to  the  provisions  of  the  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  that  justices  of  the  peace  and  the 
respective  municipal  courts  shall  have  jurisdiction  of  violations  of 
the  provisions  of  this  act.  Held,  that  the  Circuit  Court  does  not 
have  concurrent'  original  jurisdiction  of  a  prosecution  for  practicing 
medicine  without  a  license.     (State  v.  Amsden,  55.) 

Criminal  Law — Instractioiis — Singling  Out  Matters. 

2.  On  such  trial,  an  instruction  that  proof  that  a  physician,  in 
his  professional  treatment  of  a  pregnant  woman,  had  used  means 
with  intent  to  destroy  the  life  of  the  child,  and  the  death  of  the 
mother  followed,  was  not  evidence  that  the  treatment  was  not  neces- 
sary to  preserve  the  mother's  life  was  properly  refused,  as  it  would 
have  been  irregular  to  single  out  that  particular  branch  of  the  evi- 
dence and  tell  the  jury  that  it  was  not  sufficient  to  establish  guilt. 
(State  V.  Ausplund,  121.) 

Criminal  Law— Evidence — Statements  of  Accused — Weight. 

3.  While  under  the  express  provisions  of  Section  711,  L.  O.  L., 
when  part  of  an  act,  declaration,  or  conversation  is  given  in  evi- 
dence by  one  party  the  whole  may  be  inquired  into  by  the  other, 
it  is  not  the  law  where  the  state  proves  defendant's  statement  that 
the  favorable  parts  must  be  given  as  much  effect  as  the  unfavorable 
parts,  in  view  of  Section  868,  providing  that  the  jury  are  the  judges 
of  the  effect  or  value  of  the  evidence  when  not  declared  conclusive. 
(State  V.  Ausplund,  121.) 

Criminal  Law— Instructions — Invasion  of  Province  of  Jury. 

4.  Under  Section  868,  L.  O.  L.,  making  the  jury  the  judges  of  the 
effect  or  value  of  evidence  addressed  to  them  when  not  declared 
conclusive,  an  instruction  that  all  of  defendant's  statements  proved 
by  the  witnesses  for  the  state  must  be  taken  together,  as  well  that 
part  which  made  for  defendant  as  that  which  made  against  him, 
and  that  if  any  part  was  in  favor  of  defendant  and  not  apparently 
improbable  or  untrue  when  considered  with  all  the  other  evidence, 
then  such  part  of  defendant's  statement  in  his  favor  was  entitled 
to  as  much  consideration  from  the  jury  as  part  of  his  testimony 
was  properly  refused,  as  it  would  practically  have  told  the  jury  to 
give  as  much  effect  to  defendant's  favorable  statements  in  his  own 
interest  as  to  the  unfavorable  parts,  and  would  have  invaded  the 
province  of  the  jury  and  violated  Section  868.  (State  v.  Ausplund, 
121.) 

Criminal  Law— Province  of  Court  and  Jury— Assessment  of  Punish- 
ment. 

5.  The  sole  ofiice  of  jurors  is  to  ascertain  the  fact  which  is  sub- 
mitted for  their  inquiry  and  they  have  nothing  whatever  to  do  with 
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the  punishment  to  be  inflicted  upon  defendant;  it  being  the  province 
of  the  court  to  declare  the  extent  of  the  punishment  wiUiin  the 
boundfl  of  the  statute.     (State  ▼.  Ausplund,  121.) 

Criminal  Law— New  Trial— Affldayita  of  Jurors. 

6.  On  a  motion  for  a  new  trial  in  a  prosecution  of  manslaughter 
committed  in  producing  an  abortion,  affidavits  of  jurors  could  not 
be  received  to  show  that  one  of  the  jurors  had  told  others  that  de- 
fendant had  been  guiltjr  of  performing  criminal  abortions  on  pre- 
vious occasions.     (State  v.  Ausplund,  121.) 

Criminal  Law— New  Trial — Vfewlj  Discovered  Evidence — ^Diligence. 

7.  On  a  trial  for  manslaughter  committed  in  producing  an  abor- 
tion, defendant  claimed  that  he  had  merely  commenced  an  exam- 
ination of  deceased's  person  when  he  discovered  that  she  was  dying. 
The  state  introduced  considerable  testimony  about  the  condition  of 
defendant's  operating-room,  tending  to  show  that  an  operation  had 
been  performed.  Defendant  moved  for  a  new  trial  on  the  ground 
that  the  condition  of  his  operating-room  was  due  to  an  operation 
performed  on  a  third  person,  that  she  declined  to  testify  on  the 
trial,  and  that  as  a  matter  of  professional  ethics  he  had  refrained 
from  giving  her  name  to  his  attorneys,  but  that  since  his  conviction 
she  had  consented  to  testify.  Held,  that  this  was  not  ground  for 
a  new  trial  under  Section  174,  L.  O.  L.,  authorizing  a  new  trial  for 
newly  discovered  evidence  which  the  moving  party  could  not,  with 
reasonable  diligence,  have  discovered  and  produced  at  the  trial  as 
the  evidence  was  not  newly  discovered,  having  been  within  defend- 
ant's knowledge  at  all  times,  and  she  should  have  been  subpoenaed 
and  offered  as  a  witness  when,  if  she  had  refused  to  do  so,  it  could 
have  been  determined  whether  she  had  such  privilege.  (State  v. 
Ausplund,  121.) 

Criminal  Law— Evidence— Intent. 

8.  A  party  formally  accused  of  an  assault  is  competent  to  testify 
in  respect  to  his  intention  as  to  the  perpetration  of  the  overt  aet 
with  which  he  is  charged.     (State  v.  Cancelmo,  379.) 

Criminal  Law — Continuance — Consent — ^Effect. 

9.  Defendants,  indicted  at  the  May  term,  who  on  May  15th  con- 
sented to  continuance  to  November  22d,  could  not  complain  of  such 
continuance,  in  view  of  Section  1701,  L.  O.  L.,  providing  for  dismissal 
if  accused  does  not  consent  to  continuance,  and  is  not  brought  to  trial 
at  the  next  term.     (State  v.  Clark,  464.) 

Criminal  Law— Appeal — ^Harmless  Error. 

10.  Order  postponing  term  to  a  day  in  the  succeeding  month,  though 
improperly  entered,  was  harmless  error,  where  defendant  was  not  and 
could  not  have  been  ready  for  trial  at  the  adjourned  term.  (State  v. 
Clark,  464.) 

Criminal  Law — Speedy  Trial — ^Waiver. 

11.  Defendant's  right  to  complain  of  the  denial  of  a  speedy  trial 
is  not  waived  by  his  assertion  for  the  first  time  of  a  demand  therefor 
at  the  beginning  of  the  subsequent  term  to  which  the  case  was  con- 
tinued.    (State  V.  Clark,  464.) 
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Orlminal  Law--Oontiniuuice — ^AppeaL 

12.  Where  accused  could  under  Section  1606,  L.  O.  L.,  as  amended 
by  Laws  of  1915,  page  70,  have  appealed  from  an  order  denying  his 
motion  for  immediate  trial  or  dismissal,  and  continuing  the  case,  his 
failure  to  do  so,  and  his  renewal  of  the  motion  at  the  beginning  of  the 
next  term,  was  improper  practice.     (State  v.  Clark,  464.) 

Orlminal  Iiaw>-*'l^e6dy  TriaL** 

13.  Though  Article  I,  Section  11,  of  the  Constitution,  providing  that 
justice  shall  be  administered  openly  and  without  delay,  does  not  in 
terms  guarantee  a  speedy  trial,  it  will  be  construed  to  assure  a  speedy 
trial,  which  is  a  trial  conducted  according  to  fixed  rules,  regulations 
and  proceedings  of  law,  free  from  vexatious,  capricious  and  oppressive 
delays,  created  by  the  ministers  of  justice.     (State  t.  Clark,  464.) 

Orimlnal  Law — ^Blght  to  Speedy  TrlaL 

14.  The  constitutional  and  legislative  guaranty  of  a  speedy  trial 
to  a  party  formally  charged  with  the  commission  of  a  crime  neces- 
sarily deprives  a  court  of  all  discretion  in  delaying,  without  cause,  a 
hearing,  and  before  such  right  can  legally  be  denied  it  must  affirm- 
atively appear  from  an  inspection  of  the  record  made  by  the  court 
that  a  reasonable  cause  for  a  continuation  of  the  trial  existed.  (State 
V.  Clark,  464.) 

Oriminal  Law — Ckmtlnnaiice— Absence  of  Oodefendant. 

15.  Since,  in  prosecution  of  three  persons  jointly  indicted  for  a 
felony,  all  mnst  be  present  during  the  whole  trial,  continuance  for 
the  absence  of  one  who  was  ill  was  proper,  in  the  absence  of  motion 
for  severance  under  Section  1529,  L.  O.  L.,  as  to  separate  trials.  (State 
V.  Clark,  464.) 

Orimlnal  Law— Bight  to  Speedy  Trial-— Discretion. 

16.  Where  two  defendants  jointly  indicted  for  larceny  were  given 
a  speedy  trial  and  the  jury  disagreed,  it  was  thereafter  within  the  dis- 
cretion of  the  judge  whether  they  should  be  again  tried  at  the  same 
term,  so  that  continuance  to  the  next  was  not  error.  (State  v.  Clark, 
464.) 

Orimlnal  Law—-Appeal— Record — Snillclency. 

17.  Assuming  that  good  cause  was  prerequisite  to  continuance  after 
jury's  failure  to  agree  at  the  first  trial,  the  court's  recital  that  good 
cause  was  showi^  could  not  be  controverted  in  the  absence  of  bill  of 
exceptions.     (State  v.  Clark,  464.) 

Bights  of  Defendant  on  Acqnlttal  to  Oosts  and  Disbursements. 
See  Costs,  1. 

OBQCIKAL  PBOSEOUnON. 

See  Assault  and  Battery,  2,  3,  '6,  7. 

OBOBS-BILL. 

See  Equity,  5-7. 

0BO88-EXAMINATIOH. 
Bee  Witnesses,  1,  2. 
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cnEtossiNafl. 

See  Bailroadi. 

OUlfUI^TIVE  EVIDENO& 
See  New  Trial,  2. 

OUBATIVE  ACT. 
See  Comities,  6. 

OUSTODT  OF  INFAIIT. 

See  Habeas  Corpus,  3,  4. 

OUSTOll 
See  Negligence,  8. 

DAIiLAS^  CHABTEB  OF. 

See  Gates  v.  Pablie  Service  Commission,  442. 

DAMAOEa 

Damages — ^Dnty  to  Minimize — Kuisance. 

1.  Where  the  water  in  a  swamp  or  swale  was  rendered  impure 
by  refuse  from  defendant's  dairy-barn  and  dairy-house,  but  with  a  very 
small  amount  of  labor  and  expense,  barrels  or  something  of  the  kind 
for  watering  plaintiff's  cattle  could  have  been  set  at  the  edge  of  the 
swamp  in  plaintiff's  lot,  and  the  water  allowed  to  percolate  through 
the  soil  into  the  barrels,  thereby  obviating  the  impurity,  it  was 
plaintiff's  duty  to  minimize  the  damage  as  much  as  he  reasonably 
could.     (Adams  v.  Clover  Hill  Farms,  140.) 

See  Breach  of  Marriage  Promise,  4. 
See  Evidence,  18. 
See  Execution,  1,  2. 
See  Bailroads,  10. 

Injury  ftom  Fraud. 
See  Fraud,  2. 

Oontributlon  to  Damage  by  Anotliflr. 

See  Negligence,  1. 

DAMAOES  AND  BBNEFITS. 

See  Eminent  Domain,  1. 

DE0LABATI0K8. 

Of  Alleged  Agent,  maofllcient  to  Fxove  Agency. 

See  Evidence,  11. 

See  Principal  and  Agent,  4. 

DEEDS. 

Judgment  is  lien  on  Land  Notwlthatandlng  Deed  is  Unrecorded. 

See  Judgment,  10. 
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DEUKQUENCT  OEBTinOAT& 

See  Limitation   of  Actiong,   7. 
Bee  Taxation,  1-3. 

DEMUBBESi 

See  Appeal  and  Error,  11. 

DEFABTUBB. 

See  Pleading,  11, 

DIUaENOB. 

See  Criminal  Law,  7. 

DIBE0TOB& 
DntieB  and  Powers. 

See  Corporations,  2,  4-8,  13. 

DI80BETI0N  OF  OOXntT. 

See  Appeal  and  Efrror,  1,  32. 
See  Criminal  Law,  16. 
See  Pardon,  1. 

DISMISSAL  Ain>  NONSUIT. 

See  Costs,  2. 

See  Habeas  Corpus,  1. 

See  Nonsuit. 

DIVIDENDS. 

See  Corporations,  1-5,  20. 
See  Limitation  of  Actions,  2. 

DIVOBOB. 

THvorce— Decree — ^Bei  Judicata. 

1.  Where  in  a  former  decision  the  Supreme  Court  in  a  divorce  suit 
between  the  parties  adjudged  that  both  were  to  blame  for  the  domes- 
tic infelicity,  the  wife  must  fail  in  her  suit  for  separate  maintenance 
as  far  as  it  is  based  upon  matters  occurring  prior  to  the  eommence- 
ment  of  the  divorce  suit.     (Matlock  v.  Matlock,  78.) 

See  Judgment,  1. 

DUBES& 
See  Bills  and  Notee,  8,  4. 

SLEOnON  OF  BEMEDIEa 

Election  of  Bemedlee— What  Oonstitntes. 

1.  Plaintiff,  who  agreed  to  perform  for  a  municipality  engineering 
services  necessary  to  paving  of  street  in  consideration  of  payment  of 
a  percentage  of  the  cost,  not  having  received  full  payment,  sued  the 
municipality  in  an  action  ex  contrtustu.  The  city  defended  the  action 
on  the  theory  that,  as  the  paving  was  to  be  paid  out  of  special  funds 
raised  by  special  fissessment,  no   action  qb   the   oont'^^t  wo\ild   lie. 
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Plaintiif,  concurring  in  the  view,  obtained  a  judgment  of  nonsait. 
Held,  that  the  city  oould  not  thereafter  defeat  an  action  for  damages 
for  city's  negligence  in  collecting  and  disbursing  special  fund,  on  the 
theory  that  plaintiff  had  made  an  election  of  remedies  to  proceed  on 
the  contract  and  conld  not  change  his  theory.  (Morris  t.  City  of 
Sheridan,  224.) 

See  Sales,  2. 

See  Vendor  and  Purchaser,  1« 

EZ£CnOK8. 

ElectioiiB — Contests — ^Persons  Entitled  to  Bring  Contest. 

1.  Under  Section  3426,  L.  O.  L.,  anthoriring  any  person  wishing  to 
contest  the  election  of  any  person  to  any  county,  district,  township 
or  precinct  office  to  give  notice  in  writing  stating  the  cause  of  con- 
test briefly,  no  election  contest  is  permissible  except  by  persons  claim- 
ing the  office.     (Messick  ▼.  Duby,  366.) 

Elections — Contests — Statutory  ProrislonB— Implied  BepeaL 

2.  Section  3426,  L.  O.  L.,  et  seq.,  authorizing  election  contests  by 
persons  claiming  any  county,  district,  township  or  precinct  office, 
was  not  repealed  by  implication  by  the  Corrupt  Practices  Act  (Laws 
1909,  c.  3,  p.  15;  L.  O.  L.,  S  3486  et  seq.),  the  title  of  which  re- 
cites that  it  is  "An  act  *  *  to  provide  the  manner  of  conducting 
contests  for  nominations  and  elections  in  certain  cases,"  and  which 
provides  in  Section  3529  that  any  elector  or  any  political  or  munici- 
pal division  of  the  state  may  contest  the  right  of  any  person  to  any 
nomination  or  office  on  the  ground  of  violation  of  that  act,  or  for 
ineligibility  of  the  successful  candidate,  or  on  account  of  illegal  votes, 
or  an  erroneous  or  fraudulent  counting  or  canvass  of  votes  as  the 
act  of  1909  provides  for  the  contest  of  nominations  and  election  of 
offices  not  embraced  in  the  older  law  and  on  different  grounds  and  by 
another  class  of  persons,  and  was  not  intended  as  a  substitute  for 
the  older  law,  though  the  provisions  of  the  two  laws  in  some  re- 
spects overlap.     (Messick  v.  Duby,  366.) 

Elections— Election  Wltliont  Authority  of  Law. 

3.  An  election  held  without  authority  of  law  is  ineffectual  for  any 
purpose.     (Barber  v.  Johnson,  390.) 

Elections — Contests — ^Absence  of  Poll-books,  Tally  Sheets,  etc — ^Voten. 

4.  Poll-books,  tally  sheets,  and  the  list  of  voters  are  for  the  con- 
venience of  the  election  officers,  and  their  absence  at  an  election  is 
not  a  ground  for  contest.     (Links  v.  Anderson,  508.) 

Elections — Bight  to  Vote  of  Person  not  on  List  of  Voters. 

5.  The  list  of  voters  required  at  a  general  election  is  not  conclu- 
sive of  the  right  of  an  elector  to  vote,  as  one  entitled  thereto,  on  a 
proper  showing,  can  vote  anyway.     (Links  v.  Anderson,  508.) 

Elections — Secrecy  of  Ballot — ^Intimidation. 

6.  That  there  were  no  booths  at  the  polls  is  not  a  ground  for  con- 
test of  an  election,  under  Laws  of  1911,  relating  to  organization  of 
irrigation  districts,  in  the  absence  of  a  showing  of  intimidation  or 
failure  to  east  a  free  ballot.     (Links  y.  Anderson,  508.) 
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ElectloiiB — ^Irrlgatioii  Districts — ^Posting  Basnlts. 

7.  Posting  up  resnltB  of  voting  is  an  after-election  duty,  which 
does  not  affect  the  true  result,  and  failure  to  post  is  not  a  good 
ground  for  contest.     (lanks  ▼.  Anderson,  508.) 

Elections — Contest — Time  of  Closing  Polls. 

8.  The  law  requiring  polls  to  be  kept  open  to  S  P.  M.  is  only 
directory,  and  avails  nothing  in  the  absence  of  showing  that  electors 
were  deprived  of  the  right  to  vote,  and  that  the  number  excluded 
was  sufficient  to  change  the  result.     (Links  v.  Anderson,  508.) 

Elections — Contest — ^Best  Evidence. 

9.  Where  an  election  contest  is  confined  to  the  substantial  fair- 
ness of  an  election  and  not  to  the  regularity  of  the  canvass,  the  bal- 
lots themselves  are  the  best  evidence,  and  must  be  put  in  evidence 
to  show  a  different  result.     (Links  v.  Anderson,  508.) 

Elections — Contest — ^Pleading. 

10.  To  allege  in  an  election  contest  that  certain  persons  east 
illegal  ballots  is  but  a  conclusion  of  law.     (Links  v.  Anderson,  508.) 

See  Waters  and  Watercourses,  15-19. 

EMBEZZLEMENT. 

Embezzlement — ^Dealing  With  Funds  by  Minority  Stockholder. 

1.  Where  a  minority  stockholder  in  a  mining  company  was  in 
active  charge  of  the  plant,  and  learned  that  the  individual  in  con- 
trol of  the  company  had  misappropriated  the  company's  funds,  so 
that  he,  the  minority  stockholder,  withdrew  the  funds  the  company 
then  had  on  deposit  in  a  bank,  took  certificates  of  deposit,  and  turned 
them  over  to  the  registry  of  the  court,  notifying  the  controlling  in- 
dividual, he  was  not  guilty  of  embezzlement.  (Baillie  v.  Columbia 
Gold  Mm.  Co.,  1.) 

EMINENT  DOMAIN. 

Eminent  Domain — ^Damages  and  Benefits — ^Distinct  Tracts. 

1.  In  a  suit  to  condemn  a  railroad  right  of  way  through  a  tract 
of  land  dividing  it,  damage  and  benefits  cannot  be  separately  assossed 
to  each  of  the  resulting  parcels,  disallowing  benefits  to  one  to  be  off- 
set against  damages  to  the  other.  (Portland  &  O.  C.  By.  Co.  v. 
Sanders,  62.) 

BQniTT. 

Equity—- Pleading—Moltifarionsness. 

1.  A  bill  by  a  minority  stockholder  against  a  corporation  and 
the  holders  of  the  majority  stock,  alleging  a  series  of  frauds  com- 
mitted by  the  defendants  thro^igh  control  of  the  corporation,  and 
praying  for  an  injunction  and  money  judgment,  is  not  multifarious. 
(Baillie  v.  Columbia  Gold  Min.  Co.,  1.) 

Bqnity — ^Laches. 

2.  Equity  being  disposed  to  follow  the  law,  if  an  equitable  suit 
is  brought  within  the  time  allowed  to  bring  a  corresponding  action 
at  law,  the  burden  is  on  defendant  to  allege  and  prove  laches;  if 
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the  suit  is  brought  after  expiration  of  the  time,  plaintiff  should  ex- 
plain the  delay  in  his  bill.     (Baillie  v.  Columbia  Gold  Min.  Co.,  1.) 

Equity — Limitation  of  Actlons^Laches — ^Waiver. 

3.  Defenses  of  laches  and  limitations  can  be  waived,  and  are 
deemed  waived  unless  asserted  by  the  litigant  entitled  to  assert  them. 
(Baillie  v.  Columbia  Gold  Min.  Co.,  1.) 

Equity— Limitation  of  Actions — ^Laches — ^Bight  to  Assert. 

4.  If  a  suit  by  a  minority  stockholder  against  the  corporation 
and  others  be  one  brought  in  its  right  to  recover  for  it  money  ab- 
stracted from  its  treasury,  it  cannot  assert  defenses  of  laches  and 
limitations;  but  otherwise  if  the  suit  is  an  equitable  demand  on  it 
for  plaintiff's  share  of  a  fund  which  should  have  been  distributed  as 
dividends,  in  which  case  it  is  the  adverse  party.  (Baillie  v.  Colum- 
bia Gold  Min.  Co.,  1.) 

Equity — Cross-bill — ^Matters  of  Defense. 

5.  The  cross-bill  of  H.  against  S.,  in  action  by  S.  to  recover  for 
advances  for  payment  of  land  made  by  S.  under  agreement  of  H.  to 
repay  half  of  them,  states  matters  of  defense,  entitling  H.  to  equi- 
table relief,  and  not  of  mere  counterclaim;  it  averring  the  money  ad- 
vanced was  to  be  repaid  out  of  the  profits  from  resale  of  the  land; 
that  it  had  been  resold,  and  the  proceeds  received  and  disposed  of  by 
S.,  who  has  refused  to  account  therefor;  that  H.  does  not  know  what 
the  profits  are,  and  cannot  know  what,  if  anything,  is  still  due  S.  on 
his  advances;  and  asking  for  an  accounting.     (Heidel  v.  Shute,  210.) 

Equity — Cross-bill — ^Matters  of  Defense — Counterclaim — Statute. 

6.  Matters  constituting  a  counterclaim  may  not  be  pleaded  as  a 
cross-bill.     (Heidel  v.  Shute,  210.) 

Equity— Pleading— Complaint  in  Nature  of  Cross-bill— Statute. 

7.  The  relief  sought  in  a  suit  in  equity  in  the  nature  of  a  cross-bill 
must  operate  as  an  entire  or  partial  defense  to  an  action  at  law,  and 
the  mere  fact  that  defendant  states  a  cause  of  action  entitling  him  to 
equitable  relief  does  not  warrant  filing  of  such  complaint.  (Heidel 
v.  Shute,  210.) 

See  Execution,  3. 

ESTOPPEL. 
Estoppti— Pleadings — Sufficiency. 

1.  In  an  action  for  breach  of  marriage  promise,  a  plea  that  plain- 
tiff was  estopped  to  sue  because  defendant  and  another  woman  were 
engaged  to  plaintiff's  knowledge,  and  that  she  discussed  the  engage- 
ment with  defendant,  and  did  not  claim  an  engagement  with  him 
herself,  is  insufficient  to  raise  an  estoppel.     (Stamm  v.  ^*ood,  174.) 

Estoppel— Pleading. 

2.  In  order  to  entitle  a  party  to  a  suit  or  action  in  this  state  to 
rely  upon  an  estoppel  in  pais,  it  is  incumbent  upon  him  to  set  forth 
in  his  pleading  the  facts  constituting  such  bar  if  he  have  a  chance 
to  do  so;  but  where  no  opportunity  arises  to  plead  such  estoppel,  and 
the  necessity  therefor  occurs  at  the  trial  on  the  admission  of  evidence, 
the  truth  of  the  plea  may  be  established  in  the  absence  of  any  aver* 
meat.     (Stamm  v.  Wood,  174.) 
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Bitoppel— flnfWdtncy  of  Proof. 

3.  Conduct  amounting  to  estoppel  should  be  clearly  eetablished  bj 
a  preponderance  of  the  evidence,  and,  where  testimonj  of  witnoBses 
of  equal  credibilitj  is  in  direct  eonflicti  there  is  no  preponderance. 
(McKinney  ▼.  Hindman,  545.) 

See  Breach  of  Marriage  Promise^  2. 
See  Corporations,  21. 
See  Pleading,  8. 


Evidence — Opinion  Evidence — ^Expert  Testiniony. 

1.  Where  a  witness  is  tendered  as  an  expert,  it  is  the  duty  of  the 
court,  as  a  preliminary  question  of  fact,  to  determine  his  qualification 
from  his  testimony  tiiereto.  (Portland  &  O.  G.  By.  Co.  v.  Sanders, 
62.) 

Evidence— Experts — Qnallflcatlons. 

2.  Testimony  that  one  oifered  as  an  expert  witness  as  to  the 
value  of  defendant's  lands  taken  under  eminent  domain  proceedings 
and  as  to  the  damages  had  been  assessor  of  the  county  and  was 
familiar  with  land  values  establishes  his  qualification  as  an  expert. 
(Portland  &  O.  C.  By.  Co.  t.  Sanders,  62.) 

Evidence — ^Presuniptlona. 

3.  Under  Section  796,  L.  O.  L.,  an  inference  must  be  founded 
upon  a  fact  legally  proved,  and  not  upon  a  presumption.  (Stamm 
V.  Wood,  174.) 

Evidence — Judicial  Notice — Matter  of  Common  Knowledge— Economy 
In  Oasoline  Oonsmnption. 

4.  It  is  a  matter  of  common  knowledge  that  economy  in  the  con- 
sumption of  gasoline  in  driving  motor  cars  is  largely  influenced  by 
the  ability  and  experience  of  the  chauffeur,  the  character  of  the  road 
traveled,  the  number  of  stops,  and  the  length  of  times  wherein  the 
engine  is  permitted  to  run  without  progression.  (Fleming  v.  Ger- 
linger  Motor  Car  Co.,  195.) 

Evidence— Admissibility— Parol  Evidence  Varying  Writings. 

5.  All  verbal  negotiations  which  precede  or  accompany  a  written 
contract  are  merged  in  the  writing,  which  becomes  the  sole  evidence 
of  the  agreement.     (Leavitt  ft  Co.  v.  Dimmick,  278.) 

Evidence— Admissibility— -Parol  Evidence  Varying  Wdtings. 

6.  Where  plaintiif  and  defendant  signed  a  contract  by  which  de- 
fendant was  given  exclusive  agency  in  certain  territory  for  the  sale 
of  automobiles,  and  under  which  he  became  indebted  to  plaintiff  for 
the  price  of  the  automobile,  he  could  not,  in  an  action  for  such  price, 
introduce  evidence  of  a  contemporaneous  oral  agreement,  enlarging 
the  territory  of  his  agency  or  otherwise  changing  the  terms  of  the 
written  contract.     (Leavitt  &  Co.  v.   Dimmick,   278.) 

Evidence— Adding  to  Written  Contracts — ^Parol  Evidence. 

7.  Under  Section  713,  L.  O.  L.,  relating  to  construction  of  written 
contracts,  parol  evidence  cannot  be  employed  to  add  a  term  to  a  writ- 
ten contract,  unless  it  appears  from  an  inspection  of  the  writing,  in 
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the  light  of  the  circumstances  under  which  it  was  made,  and  the  situa- 
tion of  the  subject  and  the  parties,  that  the  writing  is  incomplete. 
(Sund  ft  Co.  Y.  The  Flagg  &  Standifer  Co.,  289.) 

Evidence— Wiittan  Instmments — Collateral  Verbal  Contracts— Parol 
Evidence. 

8.  Where  a  grading  contract  states  price  for  different  classes  of 
excavation,  an  oral  agreement  that  defendant's  engineer's  grading,  aa 
to  classification  thereof,  shall  be  final  is  not  of  such  a  collateral  or 
independent  nature  as  to  allow  its  proof  by  parol  as  a  separate  agree- 
ment.    (Sund  ft  Co.  V.  The  Flagg  ft  Standifer  Co.,  289.) 

Evidence — Written  Iniitnimentfl — ^Adding  Thereto  by  Parol  Bvldenoe, 

9.  A  grading  contract  complete  on  its  face,  providing  different 
amounts  for  different  classes  of  excavation,  cannot  be  added  to  by 
parol  to  show  a  verbal  agreement,  upon  which  the  written  contract 
was  based,  that  the  classification  of  defendant's  engineer  should  be 
final.     (Sund  ft  Co.  v.  The  Flagg  ft  Standifer  Co.,  289.) 

Evidence-— Principal  and  Agent — ^Belationalilp— Hearsay — Statements 
of  Agent. 

10.  Testimony  that  H.  said  "he  would  have  to  go  [to  defendant) 
and  get  his  commission"  was  incompetent  as  hearsay  and  also  as  a 
declaration  of  agency,  being  introduced  to  show  agency  of  H.  to  de- 
fendant.    (Bridenstine  v.  Gerlinger  Motor  Car  Co.,  411.) 

Evidence— Hearsay. 

11.  In  an  action  for  false  representations  as  to  value  of  a  note 
and  mortgage,  testimony  as  to  a  statement  of  a  person  who  had  in- 
spected the  land  that  "the  security  was  not  sufficient"  was  hearsay. 
(Bridenstine  v.  Gerlinger  Motor  Car  Co.,  411.) 

Evidence — ^Relevancy — ^Valne  of  Property. 

12.  Testimony  as  to  what  witness  sold  a  truck  for  or  what  he  was 
trying  to  sell  for  was  not  proper  to  show  the  value  of  the  tmek. 
(Bridenstine  v.  Gerlinger  Motor  Car  Co.,  411.) 

Evidence — Hearsay — Value  of  Note  or  Mortgage. 

13.  Letters  received  from  the  owner  of  mortgaged  land,  who  had 
not  signed  the  note  or  mortgage,  asking  for  an  extension  of  time,  was 
incompetent  to  show  the  value  of  the  note  or  mortgage  in  an  action 
for  fraud.     (Bridenstine  v.   Gerlinger  Motor  Car  Co.,  411.) 

Evidence — ^Verdict — Conjecture. 

14.  Verdicts  must  be  supported  by  evidence,  and  cannot  stand  when 
founded  only  on  supposition,  speculation  and  conjecture.  (Bridenstine 
V.  Gerlinger  Motor  Car  Co.,  411.) 

Evidence— Parol  Evidence— Liability  of  Cosureties. 

15.  An  agreement  between  cosureties  for  the  payment  of  a  note, 
limiting  and  fixing  the  proportion  and  extent  of  their  several  liability, 
may  be  established  by  parol.  (Davis  v.  First  Nat.  Bank  of  Albany, 
474.) 

Evidence — ^Presinnptions— Performance  of  Official  Duty. 

16.  In  the  absence  of  pleading  or  proof  in  an  election  contest  that 
certain  irregularities  changed  the  result,  and  nothing  to  the  eontrary 
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appearing^,  it  is  presumed  that  official  duty  luui  been  regularly  per- 
formed.    (Links    ▼.    Anderson,    508.) 

Erldence— Matt«n  Bxplanaitory  of  Facto  In  ETldence. 

17.  Where,  in  an  action  for  the  price  of  a  piano  which  defendant 
claimed  was  only  left  with  him  on  trial,  the  drayman  who  delivered 
the  piano  testified  that  he  said  to  defendant  and  his  wife  that  they 
had  a  nice  piano  and  that  one  of  them  said  that  they  thought  so, 
defendant  should  have  been  permitted  to  testify  as  to  whether  he  in- 
tended to  tell  the  drayman  tnat  he  had  bought  the  piano,  aa  the  an- 
swer to  the  drayman's  remark  was  ambiguous,  and  tnere  was  no  con- 
tractual relation  preventing  him  from  stating  the  impression  whieh 
he  intended  to  convey.     (Richey  v.  Bobertson,  525.) 

ETldsnce— Injiny  to  Gk>od0— I«edger  Account. 

18.  In  a  consignee's  action  against  a  carrier  for  damages  to  a  ship- 
ment of  tomatoes,  the  consignee's  bills  and  the  ledger  account  showing 
the  amount  eharged  to  the  parties  to  whom  the  tomatoes  were  sold, 
presumably  on  account  of  their  damaged  condition,  without  evidence 
to  show  that  the  items  represented  the  actual  damage,  were  properly 
excluded.     (United  Brokers  Co.  v.  Southern  Pae.  Co.,  607.) 

Bvidonce— Judicial  Kotico— Oongi«KLonal  Records. 

19.  The  court  can  take  judicial  notice  of  the  public  documents 
throwing  light  on  an  act  of  Congress,  and  also  of  the  journals  of  Con- 
gress and  Uie  congressional  records  showing  the  steps  which  finally 
led  to  its  enactments.     (Byers  ▼.  We-Wa-Ne,  617.) 

Evidence — ^Hearsay — Opinion  Evidence. 

20.  In  an  action  to  recover  attorney's  fee,  it  was  not  error  to  refuse 
to  allow  plaintiff  to  testify  to  the  report  of  one  of  the  cases  in  wKich 
he  appeared,  as  a  leading  case;  the  proffered  testimony  being  hearsay 
about  what  the  editor  thought  of  the  importance  of  the  principle 
involved.     (Shepherd  v.  Inman-Poulsen  Lum.  Co.,  652.) 

Eyidenco— Hypothetical  Qneetiona. 

21.  If  there  is  any  evidence  on  the  point,  a  party  has  a  right  to 
cover  it  with  a  hypothetical  question,  although  Uiere  may  be  contra- 
dictory testimony.     (Shepherd  v.  Inman-Poulsen  Lum.  Co.,  652.) 

Evidence    Opinion  Evidence— Competency— Valne  of  Legal  Senrices. 

22.  Where  a  witness  had  testified  that  he  knew  about  the  case  and 
was  interested  in  reading  the  decision  and  heard  the  hypothetical 
question  propounded  to  others,  the  court  did  not  err  in  allowing  the 
witness,  a  practicing  lawyer  of  fourteen  years'  experience  to  give  his 
opinion  as  to  the  reasonable  value  of  plaintiff's  services  in  some  of 
tne  litigation  mentioned  in  the  complaint,  it  being  for  the  court  to 
determine  competency  and  for  the  jury  to  weigh  the  testimony.  (Shep- 
herd V.  Inman-Poulsen  Lum.  Co.,  652.) 

Evidence— Opinion  Evidence— Competency— Value  of  Legal  Services. 

23.  Allowing  defendant's  witness  to  testify  that  he  had  been  a 
deputy  city  attorney  and  was  familiar  with  the  litigation  against 
defendant  and  to  enumerate  the  important  cases  in  which  he  had  been 
engaged  for  the  city  was  proper  to  show  the  professional  standing 
of  w%  witness  and  his  knowledge,  and  was    sufficient  to  let  in  his 
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Opinion  about  the  reasonable  value  of  plaintiff  attorney*!  Mryiees  to 
defendant.     (Shepherd  v.  Inman-Poulsen  Lum.  Co.,  652.) 

See  Adverse  Possession,  3. 

See  Alteration  of  Instruments,  4. 

See  Appeal  and  Error,  5,  15,  16,  23,  25,  29,  31-33,  37,  39. 

See  Attorney  and  Client,  1-4. 

See  Bailment,  2. 

See  Breach  of  Marriage  Promiae,  1,  8,  7. 

See  Carriers,  1. 

See  Corporations,  16,  24. 

See  Criminal  Law,  3,  7,  $, 

See  Elections,  9. 

See  Ebtoppel,  3. 

See  Exemptions,  3. 

See  Fraud,  1,  3. 

See  Husband  and  Wife,  It 

See  Judgment,  1. 

See  Mortgages,  8. 

See  New  Trial,  1,  2. 

See  Pleading,  14. 

See  Principal  and  Agent,  8>  4. 

See  Railroads,  1. 

See  Sales,  4. 

See  Specific  Performance,  1. 

See  Trial,  2,  7,  10,  11,  15,  16. 

See  Waters  and  Watercourses,  8. 

AdmlBSion  of  Expert  TeBtimony  a  Qoeatlon  of  Law. 

See  Appeal  and  Error,  2. 

Improper  Bemarks  of  Judge  When  Btding  on  Eyidencd. 
See  Trial,  12, 17. 

BZOEPTIONS,  BILL  OF. 

Ezeeptioiui,  Bill  of — Setting  Forth  Errora. 

1.  Section  172,  It,  O.  L.,  provides,  relative  to  exceptions,  that  the 
statement  of  the  exception,  when  settled  and  allowed,  shall  be  signer' 
and  filed  and  deemed  a  part  of  the  record,  and  that  no  exception  need 
be  taken  or  allowed  to  any  decision  to  any  matter  of  law,  when 
entered  in  the  journal  or  made  wholly  upon  matters  in  writing  and 
on  file.  Held,  that  where  the  findings  were  not  responsive  to  the 
issues,  and  plaintiff  moved  to  substitute  other  findings,  which  motion 
was  denied,  it  was  not  necessary  that  the  specification  of  the  error 
should  appear  in  the  bill  of  exceptions,  as  the  decision  was  made 
upon  matters  in  writing  and  on  file.     (Annand  v.  Austin,  403.) 

See  Appeal  and  Error,  15,  24,  26,  30. 

EZOEPTIONS. 

Bee  Appeal  and  Error,  36. 

EXECUTION. 

Execution — ^Wrongful  Ezecntlon— Damages. 

1.  Plaintiff,  who  sought  to  enjoin  the  malicious  abuse  of  a  writ 
of  execution,  to  his  oppression,  and  demanded  damages,  has  the  bur- 
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den  of  proving  that  the  lery  of  execution  on  judgment  for  defend- 
ant was  subsequent  to  the  day  when  plaintiff  filed  notice  of  appeal 
and  an  undertaking  to  supersede  the  judgment  against  him.  (Hume 
V.  Rice,  d3.) 

Execution — ^Wrongful  Execution — ^Damages. 

2.  Though  plaintiff  was  put  to  expense  because  of  the  refusal  of 
defendant,  who  recovered  judgment  against  him  in  an  action  of  gar- 
nishment, to  release  the  garnishment  after  plaintiff  had  appealed 
and  furnished  a  supersedes  bond,  he  cannot  recover  damages  for 
such  refusal,  where  there  was  no  segregation  of  the  expense  grow- 
ing out  of  the  original  levy  from  that  chargeable  to  defendant's 
refusal  to  release  the  garnishment.   .(Hume  v.  Bice,  93.) 

Execution — ^Xnjnnctlon — ^Equitable  Bemedy. 

3.  While  equity  has  jurisdiction  to  restrain  the  enforcement  of  a 
judgment  at  law,  the  jurisdiction  will  not  be  exercised,  if  the  party 
has  an  adequate  remedy  at  law,  or  has  failed  to  exercise  due  dili- 
gence; hence  a  judgment  enjoining  execution  of  a  judgment  cannot 
be  sustained,  where  it  did  not  appear  that  a  timely  application  to 
the  court  issuing  the  injunction  to  recall  the  writ  would  not  have  been 
effectual,  this  being  particularly  true  where  the  judgment  on  which 
execution  was  issued  was  rendered  by  a  court  of  a  county  other  than 
that  to  which  application  for  injunction  was  made.  (Hume  v.  Bice, 
93.) 

Levy  Under  Execution. 
See  Garnishment,  2. 

EZE0UT0B8  AND  ADMINISTBATOBS. 

Execnton  and  Adminlstratoza — ^Payment  of  Debts — Joint  Kot«6. 

1.  The  administrator  of  a  deceased  joint  maker  of  a  note  was  not 
liable  and  could  not  be  sued  thereon.     (McLaughlin  v.  Head,  361.) 

EXEMPTIONS. 
Exemptions — ^Ziabor  Performed  in  Business — Statute. 

1.  Where  three  coadventurers  agreed  to  divide  sums  received  from 
refunds  on  freight  bills  which  two  of  them  had  solicited  from  a  firm, 
and  such  two  secured  the  freight  bills  from  the  firm,  and  turned  them 
over  to  their  associate,  who  checked,  revised,  and  sent  them  to  the 
railroad  company  for  refund,  so  that  the  firm  received  a  sum  in  re- 
funds, the  two  associates  did  not  perform  labor  for  the  other  within 
Section  227,  L.  O.  L.,  providing  that,  where  labor  is  performed  for 
any  person  engaged  in  any  trade,  business,  avocation,  occupation,  or 
pursuit  to  enable  him  to  carry  it  on,  no  article  of  personalty,  imple- 
ment, or  apparatus  employed  by  him  in  his  business  shall  be  exempt 
from  execution  on  judgment  recovered  for  such  labor.  (Parrington 
V.  Weinberger,  49.) 

Exemptions — ^Property  Exempt — ^Earnings  of  Debtor. 

2.  Under  Section  228,  L.  O.  L.,  providing  that  the  earnings  of  any 
debtor  for  personal  services  performed  within  30  days  next  preceding 
the  service  of  any  garnishment  or  other  process  amounting  to  $75 
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or  less  sliall  be  exempt  when  needed  for  the  use  of  the  family  sup- 
ported by  the  debtor's  labor,  where  only  $24.18  was  dne  the  debtor 
for  services  performed  within  30  days,  it  was  exempt  from  garnish- 
ment, though  he  had  already  been  paid  by  his  employer  more  than 
$75  for  services  performed  within  such  30-day  period;  it  not  appear- 
ing that  he  had  any  other  wages  due  him,  or  that  the  prior  collections 
were  at  the  time  within  his  custody  or  control.     (Crites  v.  Bede,  460.) 

Ezemptioii»— Protection  and  Enforcement  of  Blglite— Evidence. 

3.  There  was  no  presumption  that  the  debtor  still  had  the  amounts 
previously  paid  him  by  his  employer,  or  that  they  were  used  or  were 
available  for  the  support  of  the  family.     (Crites  v.  Bede,  460.) 

Ezemptlonfl — Statntoiy  ProrlBlons — Construction. 

4.  An  exemption  statute  like  Section  228,  L.  O.  L.,  is  remedial  in 
character,  and  should  be  liberally  construed  to  effectuate  the  will  of 
the  lawmakers.     (Crites  v.  Bede,  460.) 

Exemptions — ^Protection  of  Bights — Stf  ectlon. 

5.  Where  only  $24.18  was  due  a  debtor  for  services  within  30  days, 
and  this  was  all  that  was  garnished,  the  matter  of  selection  of  the 
amount  exempted  by  Section  228,  L.  O.  L.,  was  not  involved.  (Crites 
V.  Bede,  460.) 

EXHIBITS. 

Beading  to  Jnry  and  Introdnction  of  ExbibitSi 
See  Trial,  13,  14. 

EZISTINa  BIGHT. 

See  Waters  and  Watercourses,  21. 


See  Appeal  and  Error,  2. 
See  Evidence,  1,  2. 

FINDIKOS. 

See  Appeal  and  Error,  25,  27. 
See  Counties,  5. 
See  Trial,  8,  9. 

Bnit  to  Set  Aside  Findings. 

See  Public  Service  Commission,  1. 


See  BaOroads,  1-9. 


FOBEOLOSUBB. 


Bee  Corporations,  25. 

See  Mortgages,  2,  4. 

See  Quieting  Title,  2. 

See  Setoff  and  Counterclaim,  8. 
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FEAUB. 

Frand — QnestionB  of  Fact — Conflicting  Evidence. 

1.  Where  evidence  as  to  making  of  fraudulent  representations  is 
conflicting,  the  question  is  for  the  jury.  (Bridenstine  v.  Qerlinger 
Motor  Car  Co.,  411.) 

Fraud— Notes  and  Mortgages— Injuiy  ftom  Fraud. 

2.  Where  plaintiffs  were  induced  to  accept  a  note  and  mortgage  by 
false  representations,  they  are  entitled  to  damages  and  to  prove  the 
amount  thereof,  although  the  mortgagor  is  not  in  default.  (Briden- 
Btine  V.  Gerlinger  Motor  Car  Co.,  411.) 

Fraud— Evidence— Ejiowledga  of  Falsity. 

3.  In  an  action  for  fraudulent  representations  inducing  an  ex- 
change of  property  for  a  note  and  mortgage,  evidence  of  the  value 
of  property  given  by  defendants  for  the  note  and  mortgage,  the  value 
of  which  was  alleged  to  have  been  falsely  represented  to  plaintiff,  was 
admissible  to  show  knowledge  of  defendants  of  the  falsity  of  their 
representations,  but  not  to  show  the  value  of  the  note.  (Bridenstine 
V.  Gerlinger  Motor  Car  Co.,  411.) 

See  Bills  and  Notes,  2. 

Bee  Corporations,  24. 

See  Mortgages,  2. 

See  Sales,  1,  2. 

See  Vendor  and  Purchaser,  !• 

FEAUD8,  STATUTE  OF. 
See  Statute  of  Frauds. 

FBAUDX7LENT  C0NVETAN0E8. 
Frandnleitt  OdbvoyanceB — ^Effect  Between  Parties. 

1.  A  deed  to  land,  though  made  by  the  grantor,  with  the  intent  of 
delaying  and  hindering  creditors,  is  as  between  him  and  his  grantee 
operative  to  pass  title,  and  is  good  as  to  all  others  until  declared 
void.     (People's  Bank  v.  Rostad,  6d5.) 

Fraudulent  Oonveyances — ^Burden  of  Proof. 

2.  Plaintiff  in  action  to  set  aside  conveyance  as  fraudulent  has 
the  burden  of  proving  the  fraud  alleged.  (People's  Bank  v.  Rostad, 
695.) 

Fraudulent  Oonveyances— Preferences  by  Debtors — ^Ei^ts  of  Parties. 

3.  A  debtor  has  the  right  to  prefer  one  creditor  over  another. 
(People's  Bank  v.  Rostad,  695.) 

Fraudulent  Oonveyances — ^Notice — ^Effect. 

4.  Where  plaintiff  sued  his  debtor,  who,  with  intent  to  defraud, 
conveyed  to  another,  and  later,  to  cover  a  defalcation  of  the  debtor, 
a  trust  agreement  was  made  in  favor  of  defendant  by  which  defend- 
ant advanced  the  money  to  care  for  the  defalcation  in  return  for  a 
mortgage  on  the  lots,  defendant  having  had  no  previous  notice  of  the 
fraudulent  intent  acquired  good  title  in  view  of  Section  7401,  L.  O.  L., 
excepting  from  statutes  on  fraudulent  conveyances  persons  acquiring 
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title  for  consideration  without  previous  notice  of  the  fraud.     (People's 
Bank  y.  Bostad,  695.) 

Fraudulent  Oonveyaaces — ^Failure  to  Record— Effect. 

5.  Failure  to  record  trust  agreement  by  which  one  creditor  ob- 
tained legal  title  to  the  debtor's  land,  which  was  made  before  a  judg- 
ment was  docketed,  does  not  affect  the  rights  of  the  parties  nor  render 
the  conveyance  void  under  Section  207,  L.  O.  L.,  providing  that:  "A 
conveyance  of  real  property,  or  any  portion  thereof,  or  interest  there- 
in, shall  be  void  as  against  the  lien  of  a  judgment,  unless  such  con- 
veyance be  recorded  at  the  time  of  docketing  such  judgment,  or  the 
transcript  thereof,  as  the  case  may  be,  or  unless  it  be  recorded  within 
the  time  after  its  execution,  provided  by  law,  as  between  convey- 
ances for  tiie  same  real  property."     (People's  Bank  v.  Bostad,  695.) 

aABNISHBCBNT. 

OamlBlimflnt— ProceedlngB — SnJILeiency. 

1.  The  service  of  notice  of  garnishment  upon  makers  of  the  note 
did  not  give  the  officer  any  authority  over  the  note  itself,  where  the 
note  was  not  in  their  possession,  and  he  could  not  sell  the  note  under 
an  execution.     (Whitney  v.  Day,  268.) 

Oamlflhment — Levy  Under  Execntloii — ^Procedure. 

2.  Under  Section  234,  L.  O.  L.,  with  reference  to  execution  against 
property  of  garnishee,  if  the  note  was  due,  the  only  proceeding  was 
to  demand  payment  of  garnishee,  in  default  of  which  levy  should  be 
made;  but,  if  the  note  was  not  due,  it  should  have  been  sold  pursuant 
to  proper  levy.     (Whitney  v.  Day,  268.) 

See  Attachment,  1. 

GUARANTY. 

Onaranty— Notice  of  Acceptance. 

1.  There  is  not  the  necessary  notice  of  acceptance  of  a  guaranty, 
there  being  no  communication  between  guarantor  and  guarantee,  but 
the  request  for  a  guaranty  being  to  the  debtor,  and  he  taking  the 
guaranty  to  the  guarantee,  his  mere  carrying  it  not  constituting  him 
agent  of  the  guarantor.     (Balfour,  Guthrie  &  Go.  v.  Knight,  165.) 

See  Statute  of  Frauds,  1. 

HABEAS  CORPUS. 

Habeas  Oorpiig— Plmnliiiifcl — ^Pendency  of  Proceedings. 

1.  An  appeal  from  a  judgment  denying  a  petition  for  haheat  corpus 
to  obtain  the  custody  of  an  infant  will  not  be  dismissed  because  re- 
spondents, by  a  decree  of  the  County  Court,  entered  on  the  same  day 
as  the  juagment,  were  awarded  custody  of  the  child  under  a  petition 
for  adoption;  a  writ  of  review  in  the  adoption  proceedings  having 
been  issued  and  being  pending  in  the  Circuit  Court.  (Turner  v. 
Hendryx,  590.) 

Habeas  Oorpus^Appeal— Scope. 

2.  Habeas  corpus  to  determine  right  to  custody  of  infant  is  equita- 
ble in  nature,  and  the  review  on  appeal  is  de  novo,  despite  Section  669, 
L.  O.  L.,  providing  for  appeal  in  habeas  corpus  "in  Hke  manner  and 
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with^  like  effect  as  in  an  action";  no  impairment  of  the  writ  being 
within  the  legislative  power,  and  the  equitable  nature,  as  to  infants, 
having  existed  at  common  law.     (Turner  v.  Hendryz,  590.) 

Habeas  Coxpns— Custody  of  I&f  ant^Bights. 

3.  Evidence  that  father,  on  death  of  child's  mother,  and  after 
statement  of  her  sister,  "Give  the  child  to  me  and  I  will  raise  it," 
said,  "You  shall  have  it,"  does  not  justify  the  court,  in  habeas  corpus 
on  petition  of  the  father,  in  ignoring  his  natural  rights.  (Turner  v. 
Hendryx,  590.) 

HabsM  Corpus— Custody  of  Infant — ^Bl^^ts. 

4.  Where  the  father,  on  death  of  child's  mother,  and  after  state- 
ment of  her  sister,  "Give  the  child  to  me  and  I  will  raise  it,"  said, 
"You  shall  have  it/'  he  could  revoke  such  agreement.  (Turner  v. 
Hendryx,  590.)  - 

HARMLESS  EBBO&. 

fiee  Appeal  and  Error,  5-7,  20,  28,  32,  33. 
See  Criminal  Law,  10. 


See  Evidence,  10,  11, 13,  20. 

HOMIdDB. 

Homicide— Questions  for  Jury. 

1.  On  a  trial  for  manslaughter  committed  in  producing  an  abor- 
tion, evidence  held  to  make  a  question  for  the  jury  as  to  whether 
the  death  was  caused  by  unlawful  means  and  was  attributable  to  de- 
fendant's action.     (State  v.  Ausplund,  121.) 

Homicide — Questions  for  Jury— Excuse  or  Justification. 

2.  In  view  of  Section  799,  subdivision  28,  L.  O.  L.,  providing  that 
it  is  presumed  that  things  have  happened  according  to  the  ordinary 
course  of  nature  and  the  ordinary  habits  of  life,  evidence  on  a  trial 
for  manslaughter  committed  in  producing  an  abortion  that  deceased 
was  in  ordinary  good  health,  in  connection  with  the  presumption 
that  she  would  have  survived  the  birth  of  the  child,  was  sufficient 
to  make  a  question  for  the  jury  as  to  whether  the  operation  was 
necessary  to  preserve  her  life.     (State  v.  Ausplund,  121.) 

Homicide — ^BCanslaughter— Homicide  in  Commission  of  Another  Of- 
fense—"Pregnant  With  Child." 

3.  Under  Section  1900,  L.  O.  L.,  providing  that  any  person  who 
shall  administer  any  medicine,  etc.,  to  any  woman  pregnant  with 
child,  or  employ  any  instrument,  with  intent  to  destroy  such  child, 
shall,  in  case  of  the  death  of  the  child  or  the  mother,  be  guilty  of 
manslaughter,  a  woman  is  ''pregnant  with  child"  from  the  moment 
of  conception,  and  it  is  not  necessary  that  the  foetus  be  quick  or 
able  to  move  in  the  womb,  as  at  common  law.  (State  v.  Ausplund, 
121.) 

HUSBAND  AND  WIFE. 

Husband  and  Wife — Suit  for  Maintenance— Evidence — SuAciency. 

1.  In  a  wife's  suit  for  separate  maintenance,  held  that  testimony 
showed  nothing  occurring  since  the  decision  in  the  former  divorce  suit 
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between  the  parties  which  would  jastif  j  plaintilF  in  living  apart  from 
her  husband.     (Matlock  y.  Matlock,  78.) 

HTPOTHETIOAL  QUESTION. 

See  Appeal  and  Error,  31. 
Bee  Evidence,  21. 

IMMORAL  OONTBAOT& 
See  Contracts,  ^ 

Of  Qootient  Verdict. 
See  New  Trial,  4. 

IKDIANa 

Indians — ^Title  to  Land— Brtingnishment  by  Btatnto. 

1.  Whatever  the  rights  of  the  Walla  Walla,  Ca^mse  and  Umatilla 
Indians  under  the  treaty  of  June  9,  1855,  ratified  March  8,  1859  (12 
Stat.  945),  it  was  competent  for  Congress  to  terminate  them  by  legis- 
lation, as  Congress  may  extinguish  Indian  titles.  (Byers  v.  We-Wa-Ne, 
617.) 

Indians — Treaties— Oonstmction— Water  Bights. 

2.  Such  treaty  of  June  9,  1855,  did  not  impliedly  appropriate  the 
waters  of  the  Umatilla  River  for  the  use  of  the  Indians  whenever  they 
should  see  fit  to  use  such  waters^  especially  where  the  lands  on  the 
reservation  did  not  require  water  to  produce  crops^  where  as  late  as 
30  years  after  the  treaty  no  Indians  were  irrigating,  where  certain 
parts  of  the  lands  could  not  be  irrigated  without  a  prohibitive  ex- 
pense, where  the  good  lands  were  sufficient  for  their  maintenance, 
and  where  a  majority  of  the  adult  male  Indians  on  the  reservation 
assented  to  a  later  act  of  Congress  including  a  grant  of  water  power 
for  use  of  flour-mill  outside  of  the  reservation  by  means  of  ditches 
diverting  the   water   of  the   river.     (Byers   v.   We-Wa-Ne,   617.) 

Tnd^^'i* — Treaties— Oonstraction. 

3.  Indian  treaties  should  be  liberally  construed  in  favor  of  the 
Indians  and  the  treaty  may  be  read  in  the  light  of  the  circumstances 
under  which  it  was  negotiated  and  ratified,  and  the  purposes  in  view 
and  the  situation  of  the  parties  may  be  considered.  (Byers  v.  We- 
Wa-Ne,  617.) 

IKFAKTa 

Bights  of  Parent  as  to  Onstody. 
See  Habeas  Corpus,  3,  4. 

INJXmCTIOK. 

Injunction — ^Enjoining  Action  at  Law — Oronnds. 

1.  Under  Section  390,  L.  O.  L.,  providing  that  where  the  defendant 
in  an  action  at  law  is  entitled  to  relief  arising  out  of  facts  requiring 
the  interposition  of  a  court  of  equity  and  material  to  his  defense,  he 
may,  upon  filing  his  answer,  also,  as  plaintiflF,  file  a  complaint  in  equity 
in  the  nature  of  a  cross-bill  which  shall  stay  the  proceedings  at  law. 
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and  tbat  such  proceedings  may  be  perpetnally  enjoined  bj  the  final 
decree,  the  facts  reqairing  the  interposition  of  a  court  of  equity  must 
be  material  to  the  defense  of  the  law  action,  and  the  mere  fact  that 
defendant  has  a  cause  for  snit  against  plaintiff  or  other  parties  en- 
titling him  to  equitable  relief  will  not  warrant  the  filing  of  a  com- 
plaint under  that  section  unless  the  relief  sought  would  operate  as  an 
entire  or  partial  defense  to  the  action  at  law.  (Davis  ▼.  Firat  Nat. 
Bank  of  Albany,  474.) 

Injunction— Enjotnlxig  Action  at  Law — Orounda. 

2.  Section  390,  L.  O.  L.,  authorizing  a  defendant  entitled  to  equi- 
table relief  arising  out  of  facts  material  to  his  defense  to  file  a  com- 
plaint in  equity  staying  the  proceedings  at  law,  upon  filing  his  answer, 
presupposes  that  the  answer  filed  in  the  law  action  will  raise  an  issue 
requiring  equitable  relief  to  snstain.  (Davis  ▼.  First  Nat.  Bank  of 
Albany,  474.) 

Injunction— Enjoining  Action  at  Law—-aroQn4la— "Holder^ — "Accom- 
modation Partr*— "Primarily  Liable**— "Secondarily  Liable.*' 

3.  Section  6023,  L.  O.  L.,  provides,  relative  to  negotiable  instru- 
ments, that  "holder"  meana  the  payee  or  indorsee  of  a  bill  or  note  who 
is  in  possession  of  it  or  the  bearer  thereof,  and  that  the  person  pri- 
marily liable  is  the  person  who,  by  the  terms  of  the  instrument,  is 
absolutely  required  to  pay  it,  and  that  all  other  parties  are  second- 
arily liable.  Section  5862  defines  an  accommodation  party,  and  pro- 
vides that  such  party  is  liable  to  a  holder  for  value,  though  the  holder 
knew  him  to  be  an  accommodation  party.  Held  that,  where  the  payee 
of  a  note  was  a  holder  for  value,  the  fact  that  the  makers  were  ac- 
commodation sureties  for  a  corporation  to  which  the  loan  evidenced 
by  the  note  was  made,  as  between  themselves  and  certain  other  per- 
sons interested  in  the  corporation,  was  not  a  defense  to  an  action  on 
the  note,  and  such  action  should  not  have  been  enjoined  in  a  suit  in 
equity  filed  by  the  makers  against  the  payee  and  the  other  parties 
under  Section  390.     (Davis  ▼.  First  Nat.  Bank  of  Albany,  474.) 

See  Courts,  1. 

See  Execution,  1-3. 

INJTJBIE8L 

Lon  of  or  Injury  to  Oooda. 

See  Carriers,  1-11. 
See  Evidence,  18. 

Common-law  Remedy  for  Ikijiiries  to  VeMidl^ 
See  Courts,  2. 

Injury  by  False  SeproMntationt. 
See  Fraud,  2. 

Depositing  Sefnee,  BmBb,  etc.,  in  Stream. 
See  Fraud,  2. 

nmOCENT  PUBCHAflBSi 

See  Bills  and  Notes,  2. 

nraTBucnoNBL 

See  Appeal  and  Error,  6,  21. 
See  Assault  and  Battery,  2,  3,  7, 
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See  Attorney  and  Client,  4. 

See  Breach   of  Marriage  Promisei  4,  5« 

See  Carriers,  4,  6,  8. 

See  Criminal  Law,  2,  4. 

See  Negligence,  5. 

See  Railroads,  9. 

See  Trial,  1,  3,  4,  6,  7,  11. 

Improper  Semarks  of  Judge  not  Cored  by  Iitftnictloiii^ 

See  Appeal  and  Error,  28. 

Bamoyal  of  Dnreea. 

See  Bills  and  Notes,  2,  8. 

INTENT. 

See  Assault  and  Batterj,  1,  4,  6. 
See  Criminal  Law,  8. 
See  Statutes,  5. 


Interest — ^Legal  Bate  from  Date  of  Mlsappropxlatlon  of  Corporate 
Fonda. 

1.  "Wliere  a  director,  in  control  of  the  funds  of  the  corporation, 
abstracts  and  appropriates  to  his  own  use  a  definitely  ascertained 
sum  of  money  to  which  he  is  not  entitled,  the  claim  of  the  corpora- 
tion to  reimbursement  will  bear  interest  at  the  legal  rate  from  the 
date  of  the  misappropriation.     (Baillie  v.  Columbia  Gold  Min.  Co.,  1.) 


Interpleader — Groand»— Independent  Liability. 

1.  It  is  of  the  essence  of  interpleader  that  plaintiff  must  be  in- 
different between  those  claiming  from  him  and  must  not  hare  in- 
curred any  independent  obligation  in  favor  of  either.  (Whitney  ▼. 
Day,  268.;[ 

INTIMIDATION. 

See  Elections,  6. 

IBBIGATION  DISTBICTa 

Petition  for  Organization  of  Irrigation  District. 
See  Waters  and  Watercourses,  4-8,  12-19. 

JUDGMENT. 

Jndgment— Bes  Jodlcata^-Eyidence — ^Divorce  Decree. 

1.  In  a  suit  by  the  wife  for  separate  maintenance  the  testimony 
in  a  former  divorce  suit  between  the  parties  was  admissible  to  show 
the  identity  of  the  question  involved  and  its  introduction  was  not  a 
waiver  of  the  right  to  insist  that  the  divorce  suit  was  ret  judioatcL 
(Matlock  V.  Matlock,  78.) 

Judgment — ConcloaiTenese — Bee  Judicata. 

2.  To  entitle  a  party  successfully  to  invoke  the  plea  of  ret  ad' 
judicata,  the  decision  of  a  prior  suit  or  action  between  the  tame  par- 
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ties  must  have  been  rendered  upon  the  merits  of  the  controversy. 
(Crow  T.  Abraham,  99.) 

Judgment — ''Judgment  on  the  Merits.** 

3.  The  judgment  is  upon  the  merits  when  it  amounts  to  a  declara- 
tion of  the  law  as  to  the  respective  rights  and  duties  of  the  parties, 
based  on  the  ultimate  fact»  or  state  of  facts  disclosed  by  the  plead- 
ings, and  evidence  upon  which  the  rights  of  recovery  depend,  irre- 
spective of  formal,  technical,  or  dilatory  objections  or  contentions. 
(Crow  V.  Abraham,  99.) 

Judgment — Condnsivenesfl — Bes  Judicata. 

4.  When  a  jud^ent  is  rendered  upon  the  merits  in  a  former  ac- 
tion, such  determination  operates  as  a  bar  against  the  prosecution 
or  defense  of  a  subsequent  action,  and  is  a  finality  as  to  the  claim 
sued  upon,  concluding  the  parties  and  those  in  privity  with  them, 
not  only  as  to  every  matter  that  was  put  forth  to  sustain  such  claim, 
but  also  as  to  any  other  admissible  matter  that  might  have  been 
offered  for  that  purpose.     (Crow  v.  Abraham,  99.) 

Judgment — CondusivenesB — ^Bes  Judicata. 

5.  Where  a  claimant  of  land  brought  suit  to  require  another  claim- 
ant to  convey  the  land  to  him,  it  was  incumbent  upon  him  if  he 
based  his  right  thereon  to  allege  facts  showing  adverse  possession, 
but,  having  elected  to  claim  on  the  ground  that  the  other  claimant 
held  as  trustee,  he  is  estopped,  in  a  subsequent  action,  to  controvert 
the  final  determination  on  the  merits,  when  he  selected  the  wrong 
remedy.     (Crow  t.  Abraham,  99.) 

Judgment — OonclufllTeneflS — Penons  Concluded. 

6.  Where  the  executor  sued  on  behalf  of  the  estate  to  compel 
the  transfer  of  title  from  the  alleged  holder  thereof  as  trustee,  and 
judgment  was  adverse  to  the  estate,  he  was  not  personally  concluded 
thereby  as  to  his  claim  arising  from  a  transfer  of  the  one-third  in- 
terest to  him  by  deceased  before  his  death.     (Crow  v.  Abraham,  99.) 

Judgment — Nonsuit — Becitala. 

7.  As  Section  184,  L.  O.  L.,  declares  that;  a  judgment  of  nonsuit 
shall  not  bar  another  action  for  the  same  cause,  the  recitals  in  the 
judgment  entry  on  motion  for  nonsuit  that  the  dismissal  was  without 
prejudice  is  surplusage  and  is  no  ground  for  objection  on  appeal. 
(Portland  ft  O.   C.  By.  Co.   v.  Doyle,  206.) 

Judgment — Oonclnsiveness — Special  Proceedings. 

8.  Under  Section  6213,  subdivision  29,  L.  O.  L.,  as  amended  by  Laws 
of  1911,  Chapter  223,  page  378,  providing  that  the  board  of  directors 
of  an  irrigation  district  may  by  petition  commence  proceedings  in 
the  Circuit  Court  for  the  purpose  of  having  a  judicial  examination 
and  judgment  as  to  the  regularity  and  legality  of  its  proceedings 
providing  for  the  issue  and  sale  of  the  bonds  of  the  district,  where 
notice  of  such  a  special  proceeding  was  duly  issued  and  served  as 
prescribed  by  law,  and  no  demurrer,  answer  or  other  pleading  hav- 
ing been  interposed  or  objection  made,  a  decree  was  entered  adjudg- 
ing the  district  duly  organized,  and  adjudging  that  everything  had 
been  done  to  authorize  the  issue  of  bonds  and  that  when  issued  they 
would  be  legal  and  valid  obligations  of  the  district,  and  the  time 
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fvr  ftppealhig  trcm  mek  decree  hMd  expired  witkoat  may  eppesl 
beiiif  taken,  ike  decree  wms  Isal  aad  re»  adjmdicmtm  afviiet  m  pnip- 
eitj  owner  and  all  otker  peraons  interested  in  or  nffected  bj  tke 
ivnanee  or  hUo  of  sack  bondi^  (Herrett  t.  Wamwpringi  Irr.  Dijt^ 
343.) 


r  of 

9.  The  court  coold  in  no  CTcnt  direct  m  Tordict  for  defendant 
wkere,  in  kie  answer,  ke  offered  to  permit  jndgment  in  plaintiff's 
favor  in  an  amooat  specified.     (Eastoa  t.  Qnackeabosky  374.) 


•f  Dakter— Voimuif 

10.  A  jndgment  is  a  lien  only  on  tke  actual  interest  of  tke  judg- 
ment debtor  in  land,  so  tkat  a  creditor  obtaining  jndgment  after  a 
Tolnntarj  conToyance  of  land  to  tke  debtor,  wko  immediately  recon- 
Tcjed  bj  an  unrecorded  deed,  kad  no  lien  on  tke  land.  (Hawkeaaon 
T.  BosUd,  704.) 


Piiocitj  M  Betwaea  Jndgmmt  or  Mortgagiii 
See  Mortgagety  3. 

juDioiAi.  Honoa 

See  ETidenee,  4,  19. 
See  Stotntea,  1. 

JUBI8DI0TZOX. 

See  Corporations,  10. 

See  Courts,  4. 

See  Criminal  Law,  1. 

See  Ulsters  and  Watercouraea,  20. 


Imrasioii  of  Prorinea  of  Jury* 
See  Criminal  Law,  4,  5. 


Matter  of  Ckmnnoii  Xnowladge^ 
See  Evidence,  4. 

Knowledge  of  Falaltjr. 
See  Fraud,  3. 


See  Exemptions,  1. 

See  Schools  and  Sckool  Districts,  1-3. 

See  Work  and  Labor. 


See  Equitj,  2,  3,  4. 

See  Limitation  of  Actions,  1. 


See  Gandshmenty  % 
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See  Assignment  for  Benefit  of  Creditorg|  1« 
See  Carriers,  2,  11. 
See  GorporationSi   25. 
See  Negligence,  1. 
See  Railroads,   1-9. 

Liability  of  OosnretleB. 
See  Evidenee,  15. 

mdependent  IJaliility. 
See  Interpleader,  !• 

IJ0EN8E8. 

See  Constitutional  Law,  1. 

Physlciaiifl  and  Surgeons  Practicing  Witliont  Tile— — . 

See  Criminal  Law,  1. 

See  Bailment,  1. 
See  Judgment,  10. 

LIMITATION, 
Of  Indabtednesa 

See  Municipal  Corporations,  1. 

LIMITATION  OF  AOTIONa 

Limitation  of  Actions— Minority  Stockholder's  Suit— Laches. 

1.  Where,  after  the  lapse  of  sixteen  years,  a  minority  stockholder 
asserts  in  equity  a  eause  of  action  in  favor  of  the  corporation  which 
would  be  barred  in  six  years  if  the  corporation  had  sued  at  law, 
plaintiff's  complaint  should  allege  the  impediment  to  an  earlier  prose- 
cution of  the  claim,  how  he  remained  in  ignorance  so  long,  and  how 
and  when  the  matter  came  to  his  knowledge.  (Baillie  v.  Columbia 
Gold  Min.  Co.,  1.) 

Limitation  of  Actions— BecoTsry  of  Dividend — Statute. 

2.  An  action  at  law  to  recover  a  dividend  must  be  brought  within 
six  years,  under  Section  6,  L.  O.  L.  (Baillie  v.  Columbia  Gold  Min. 
Co.,  1.) 

Limitation  of  Actions — Statute  of  Limitations — Suspension  by  Ab- 
sence or  Concealment. 

3.  If  a  minority  stockholder,  suing  his  company,  others,  and  an 
individual  in  control  of  all,  for  misappropriation  of  corporate  funds, 
relied  on  Section  16,  L.  O.  L.,  relative  to  the  effect  of  absence  or  con- 
cealment in  suspending  the  running  of  the  statute  of  limitations, 
his  suit  having  been  brought  fourteen  or  fifteen  years  after  the  mis- 
appropriations, he  should  Lave  averred  that  defendant  foreign  cor- 
porations had  never  done  business  in  Oregon,  that  the  individual 
defendants  had  continuously  resided  in  a  state  other  than  Oregon 
since  the  acts  complained  of  took  place,  and  should  set  up  the  ag- 
gregate amount  of  time  they  had  spent  in  Oregon.  (Baillie  v.  Colum- 
bia Gold  Min.  Co.,  1.) 
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Limitation  of  Actions— Tnuts—DlrectozB  and  Majority  Stockholden 
— ^Disavowal  of  Tmst. 

4.  A  director  is  a  trustee,  as  is  a  majority  stockholder  in  some 
sense;  but,  when  they  disavow  the  trust  by  misappropriating  funds, 
the  statute  of  limitations  begins  to  run.  (Baillie  v.  Columbia  Gold 
Min.  Co.,  1.) 

Limitation  of  ActiomK- Bnnning  in  Favor  of  Tmstae. 

5.  The  statute  of  limitations  will  not  run  in  favor  of  the  trustee 
of  an  express  trust,  except  when  the  trustee  repudiates  the  trust 
and  appropriates  the  property  to  his  own  use.  (Baillie  y.  Columbia 
Gold  Min.  Co.,  1.) 

Limitation  of  Actions — Statute  of  Limitations — ^Bfisapproprlation  of 
Corporate  Fnnds. 

6.  A  foreign  majority  stockholder  in  an  Oregon  corporation,  who 
misappropriated  moneys  of  the  company  in  fraud  of  a  minority  stock- 
holder, is  liable  to  account  for  the  money  misappropriated,  unless  he 
can  show  that  he  has  been  in  the  state  more  than  six  years  since 
the  misappropriation.     (Baillie  v.  Columbia  Gold  Min.  Co.,  1.) 

Limitation  of  Actions— Accrual  of  Cause— Void  Tax  Certliicate. 

7.  The  cause  of  action  accrued  when  the  void  delinquency  certifi- 
cate was  issued,  and,  the  action  to  recover  the  taxes  paid  not  having 
been  begun  within  six  years,  the  statute  of  limitations  (Section  6, 
L.  O.  L.),  had  run  against  the  claim.  (Creason  y.  Douglas  County, 
159.) 

Limitation  of  Actions— Pleading— Necessity— Walyer. 

8.  As  a  bar  of  the  statute  of  limitations  was  not  interposed  by 
defendant  county  by  demurrer  on  that  ground,  the  defense  was  waived. 
(Creason  v.  Douglas  County,  159.) 

Limitation  of  Actions— Tolling  Statute— Payment  by  Administrator 
on  Joint  Note. 

9.  Where  one  of  two  joint  makers  of  a  note  died,  his  administrator, 
not  being  liable  on  the  note,  could  not  toll  the  statute  of  limitations 
by  making  a  partial  payment  on  the  note,  since  in  doing  so  he  was 
a  volunteer,  and  would  have  been  liable  to  the  estate  for  the  money 
unlawfully  paid  out.     (McLaughlin  v.  Head,  361.) 

See  Equity,   2,   3. 

LOOS  AND  LOGOINO. 

Logs  and  Logging — Sale  of  Timber— Mutual  Contracts. 

1.  A  contract  for  the  purchase  and  sale  of  timber,  defendant  to 
have  possession  of  the  promisee  for  the  time  stipulated  for  cutting 
and  removing  the  timber,  was  mutual,  and  the  placing  of  defendant  in 
possession  was  not  full  performance  on  plaintiff's  part;  it  being  incum- 
bent on  him  to  permit  defendant  to  continue  in  possession  of  the 
land.     (Everding  k  Farrell  v.  Gebhardt  Lum.  Co.,  239.) 

MAINTENANCE. 

Suit  for  Separate  Maintenance  Ify  VHfe. 

See  Husband  and  Wife,  1. 
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lIANSLAUaHTEB.. 

See  Homicide. 

BffEOHANIOff  IJEKS. 

Mechanics'  Liens— Farnialiing  Material — Question  for  Jnry. 

1.  Evidence  held  sufficient  to  take  to  the  jury  the  question  of 
whether  material  furnished  a  subcontractor  was  an  open  account  or  for 
a  particular  building  so  that  a  mechanic's  lien  therefor  was  valid. 
(AMnters  v.  Privett,  501.) 

MIKES  Ain>  MINEBALa 
See  Mortgages,  2. 

MOBTGAaEa 

Mortgages— Bli^ts  of  8n1)seqaent  Attacbment  Creditor. 

1.  In  a  suit  involving  the  rights  of  the  purchaser  of  a  note  secured 
bj  a  mortgage  and  attachment  creditors  of  indorser,  where  the  note 
was  procured  before  attachment,  that  the  assignment  of  the  mortgage 
was  recorded  after  attachment  would  be  immaterial;  the  note  being 
the  principal  obligation.     (Whitney  v.  Day,  268.) 

Mortgages— Mining  Olaims— Foreclosure — Evidence— Fraud. 

2.  In  a  suit  to  foreclose  a  mortgage  on  a  mining  company  covering 
balance  due  on  mining  claims  and  for  services,  evidence  held  not  to 
show  bad  faith  or  fraud  as  to  the  value  of  such  mining  claims. 
(Myers  v.  Indiana  Mining  Co.,  664.) 

Mortgages — Priority— Judgment. 

3.  A  judgment  creditor  of  one  who  accepted  a  voluntary  convey- 
ance of  land  and  immediately  mortgaged  it  to  the  grantor,  and  also 
made  a  reconveyance  which  was  not  recorded  has  no  greater  equity 
than  the  judgment  debtor,  and  cannot  defeat  the  mortgage  in  the 
hands  of  an  assignee  on  the  ground  that  the  transaction  between  the 
parties  was  fraudulent.     (Hawkenson  v.  Rostad,  704.) 

Mortgages — Foreclosure— Necessary  Parties. 

4.  Under  Section  41,  L.  O.  L.,  providing  that,  when  complete  deter- 
mination of  the  controversy  cannot  be  had  without  the  presence  of 
other  parties,  the  court  shall  cause  them  to  be  brought  in,  where  an 
owner  voluntarily  conveyed  land,  and  the  grantee  gave  back  notes  and 
a  mortgage,  which  was  recorded,  and  made  a  reconveyance,  which  was 
not  recorded,  and  foreclosure  suit  was  brought  by  the  assignee  of  the 
mortgage,  who  alleged  the  reconveyance,  the  owner  was  a  necessary 
party.     (Hawkenson  v.  Rostad,  704.) 

Bee  Corporations,  25. 

MOTION. 

See  Appeal  and  Error,  5. 
See  New  Trial,  3. 
See  Pleading,  2. 

Motion  to  Substitute  Other  Finding!. 

See  Trial,  9. 
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MULTZFABIOnSNESS. 
8e«  Equity,  1. 

MUNICIPAL  OOBPOBATION& 

Mnniclpia  Oorporatioiis—Indebtednesa— IdmitatioiL 

1.  Where  an  engineer,  who  performed  seryices  in  connection  with 
the  paving  of  streets  and  was  to  receive  a  percentage  of  the  cost,  which 
was  to  be  paid  out  of  special  funds  created  by  a  levy  of  special  assess- 
ments on  abutting  property,  sued  the  municipality  for  damages  from 
negligence  in  collecting  the  fund,  and  in  making  payments  to  others 
whose  claims  were  subsequent  to  those  of  the  engineer,  recovery  can- 
not be  defeated  on  the  ground  that  the  indebtedness  limitation  fixed 
by  the  city's  charter  precluded  incurring  of  indebtedness  for  the  pay- 
ment of  the  engineer's  services.     (Morris  v.  City  of  Sheridan,  224.) 

Municipal  OorporatlonB — ^Public  ImproTements — Negligence. 

2.  Where  a  city  orders  a  local  improvement  to  be  paid  for  by 
special  assessment,  the  duty  to  put  the  necessary  machinery  in  mo- 
tion to  raise  the  funds  devolves  upon  the  city,  and  a  failure  to  per- 
form the  duty  creates  a  general  liability,  giving  rise  to  an  action  ex 
delicto  against  the  city  for  damages.  (Morris  y.  City  of  Sheridan, 
224.) 

Municipal  CorporationB — Street  Improvementa — Payment. 

3.  Though  the  charter  of  a  municipality,  which  ordered  paving  to 
be  done,  payment  to  be  made  out  of  a  special  fund  raised  by  special 
assessment,  provided  that  whenever  any  lot,  sold  to  collect  the  assess- 
ment, should  bring  less  than  the  amount,  the  common  council  should 
supply  the  deficiency  out  of  the  general  funds,  if  in  its  opinion  the 
improvement  was  necessary,  the  council  is  not  required  to  ascertain 
whether  the  paving  was  necessary,  and  where  it  did  not  appear  that 
the  council  had  expressed  an  opinion  on  that  point,  there  is  no  ob- 
ligation on  the  municipality  to  supply  the  deficiency  out  of  the  general 
funda.     (Morris  v.  City  of  Sheridan,  224.) 

Municipal  Oorporatioua — ^Public  ImproToment — Special  Aasessmento — 
Liability  of  MunicipaUty. 

4.  Where  a  municipality  directed  the  improvement  of  streets,  pay- 
ment to  be  made  out  of  special  assessments  levied  on  adjoining  prop- 
erty, the  municipality  is  not  liable,  because  it  sold  delinquent  prop- 
erty for  less  than  the  amount  of  the  assessment  levied,  where  the 
property  was  sold  for  all  it  could  obtain.  (Morris  v.  City  of  Sheri- 
dan, 224.) 

Municipal  Oorporatlona— Warrants— Natura. 

5.  Warrants  issued  by  a  municipality  for  payment  out  of  a  par* 
tieular  fund,  being  non-negotiable  promissory  notes,  are,  on  assignment 
to  a  bona  fide  holder,  open  to  all  defenses  available  against  the  origi- 
nal party.     (Morris  v.  City  of  Sheridan,  224.) 

Municipal  OorporatlonB — ^Warrants— Payment-— Negllgtfice. 

6.  Plaintiff  contracted  with  a  municipaUty  to  render  engineering 
services  necessary  in  the  construction  of  streets.  His  compensation 
was  to  be  paid  from  a  special  fund  raised  bv  a  special  assessment  on 
property  benefited.     Warrants  delivered  to  plaintiif  were  prior  to  war- 
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rants  deliveTed  to  the  contractor  doing  the  work.  The  contractor 
assigned  such  sums  as  might  become  due  it  to  a  bank,  and  the  citj 
issued  its  warrants  payable  to  the  order  of  the  bank.  Plaintiff,  hav- 
ing borrowed  funds  from  the  same  bank,  assigned  to  it  his  warrants. 
Held  that,  as  the  bank  did  not  own  the  warrants  payable  to  plaintiff, 
the  city  was  guilty  of  negligence,  for  which  it  must  respond  in  dam- 
ages, where  it  paid  in  full  the  contractor's  warrants,  which  were  sub- 
sequent to  those  of  plaintiff,  leaving  those  payable  to  plaintiff  largely 
unpaid.     (Morris  v.  City  of  Sheridan,  224.) 

Municipal  Oorporatioiui— Assignment  of  Warrants — ^Effect. 

7.  The  assignment  of  warrants  issued  by  a  municipality  on  a 
special  fund,  which  were  non-negotiable  instruments,  carries  with  it 
a  right  to  sue.     (Morris  t.  City  of  Sheridan,  224.) 

Municipal  Oorporations — Torts — ^Negligenca  In  Doing  Lawful  Work. 

8.  A  lawful  work  done  by  or  at  the  instance  of  a  municipal  cor- 
poration must  be  done  with  due  regard  to  the  rights  of  others,  and 
if  it  be  done  negligently  a  party  injured  is  entitled  to  recover. 
(Myrtle  Point  Transp.  Co.  v.  Port  of  Coquille  Biver,  311.) 

Manldpal  Oorporations — Contracts — Construction. 

9.  The  construction  of  contracts  to  which  a  municipality  is  a  party 
is  governed  by  thd  same  rules  applying  to  contracts  between  natural 
persons.     (Gates  t.  Public  Service   Commission,  442.) 

Municipal  Corporations  —  Sidewalks  —  Personal  Injuries  —  Presenting 
Claim. 

10.  Provision  of  Vale  City  charter,  requiring  all  claims  for  damages 
to  be  filed  within  six  months  after  accrual,  does  not  require  filing  of 
claim  for  personal  injuries  on  a  sidewalk,  which  claim  the  charter. 
Section  200,  further  prohibited  the  city  from  paying.  (Caviness  v. 
City  of  Vale,  554.) 

Municipal  Corporations — Sidewalks — Construction  and  Repair. 

11.  Though  there  is  no  municipal  duty  to  build  sidewalks  in  the 
first  instance,  and  the  city  may  leave  its  streets  in  a  state  of  nature, 
yet,  if  it  does  build  walks,  it  must  use  reasonable  diligence  to  keep 
them  in  repair,  and  cannot  shift  the  responsibility  without  giving 
other  adequate  remedy.     (Caviness  v.  City  of  Vale,  554.) 

Mnnlcipal  Corporations  —  Sidewalks  —  Constmctlon  and  Bepair  — In- 
juries to  Persons. 

12.  Since  Yale  charter.  Section  197,  requiring  abutting  owners  to 
build  sidewalks,  and  Section  200,  absolving  the  city  from  liabilit> 
for  personal  injuries,  due  to  defective  walks,  do  not  impair  the  remedy 
againet  city  officers,  or  the  abutting  owner,  if  negligent,  one  injured 
on  a  defective  sidewalk  cannot  recover  from  the  city.  (Caviness  v. 
City  of  Vale,  554.) 

See  Waters  and  Watercourses,  0. 

If  AMES* 

Vames— Doing  Business  Under  Assumed  Name — Certificate. 

1.  Under  Laws  of  1913,  Chapter  154,  Section  1,  providing  that  no 
person  or  persons  shall  do  business  under  an  assumed  name,  unless 
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such  person  or  all  such  persons  conducting  such  business  or  havinif 
an  interest  therein  shall  file  a  certificate,  and  that  it  shall  be  executed 
and  acknowledged  hj  the  party  or  parties  conducting  the  businesB 
or  having  an  interest  therein,  the  certificate  must  be  signed  and  ac- 
knowledged by  all  the  persons  interested  in  the  business.     (Balfour, 

Guthrie  ft  Co.  v.  Knight,  165.) 

• 

NATIONAL  BANSa 

Po>w6r  to  Negotiate  Loaiu  for  Otli«n^ 
Bee  Banks  and  Banking,  1,  2. 

NAViaABLB  WATERS. 

Navigable  Waters— Depofiting  Trees  and  Bnuli— Negligsnee— 41ues- 
tion  for  Jnrj. 

1.  In  an  action  for  injuries  to  boats  through  defendant's  negli- 
gence in  depositing  fallen  trees  and  brush  in  a  river,  defendant's 
negligence  held  for  the  jury.  (Myrtle  Point  Transp.  Co.  v.  Port  of 
Coquille  Biver,  311.) 

Navigable  Waters — ^Injnries  ftom  Obstmctioiis  in  Stream — Oontribn- 
tory  Negligence — Question  for  Jury. 

2.  The  evidence  as  to  the  condition  of  a  boom  to  which  plaintiff 
tied  his  boats  being  conflicting,  held,  that  it  was  not  negligence  as  a 
matter  of  law  for  plaintiff  so  to  tie  up  his  boats.  (Mrytle  Point 
Transp.  Co.  v.  Port  of  Coquille  Biver,  311.) 

Navigable  Waters-— Injuries  from  Brush  Deposited  in  Stream-Con- 
tributory Negligence— Question  for  Jury. 

3.  The  question  whether  plaintiff  was  negligent,  by  failing  to 
leave  a  lookout  and  a  navigator  on  each  of  the  boats  on  the  evening 
in  question,  held  for  the  jury.  (Myrtle  Point  Transp.  Co.  v.  Port  of 
Coquille  Biver,  311.) 

Navigable  Waters— Depositing  of  Befnse  In  Tribatary— Statute. 

4.  Depositing  refuse  matter  in  a  tributary  of  a  navigable  river 
constitutes  a  violation  of  Act  Cong.  March  3,  1899,  e.  425,  S  13 
(30  Stat.  1152  [U.  S.  Comp.  Stats.  1916,  S  9918]),  though  navigation 
is  not  impeded  or  obstructed  thereby;  if  the  matter  is  deposited  on 
the  banks  of  a  stream,  the  offense  is  not  complete  until  it  is  washed 
into  the  river  and  obstructs  navigation.  (Myrtle  Point  Transp.  Co. 
V.  Port  of  Coquille  Biver,  311.) 

Navigable  Waters — Obstructions— Application  for  Permit — ^Effect. 

5.  In  an  action  for  injuries  to  plaintiff's  steamboats  through  de- 
fendant's deposit  of  refuse  matter  in  the  tributary  of  a  navigable 
river,  in  violation  of  a  federal  statute  permitting  such  deposit  only 
under  permit  from  the  Secretary  of  War,  that  an  application  for  a 
permit  therefor  was  prepared  by  defendant,  or  mailed  or  sent  to  the 
War  Department  of  the  United  States  or  any  officer  thereof,  it  being 
admitted  that  no  permit  was  issued,  did  not  excuse  defendant. 
(Myrtle  Point  Transp.  Co.  v.  Port  of  Coquille  Biver,  311.) 

Navigable  Waters— Obstmction  of  Channels — Statute. 

6.  Plaintiff,  by  tying  its  boats  to  a  log  boom  of  a  lumber  company 
in  a  river,  unless  it  obstructed  navigation  thereby,  did  not  violate  Act 
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Cong.  Marck  13,  1899,  e.  425^  f  15  (Comp.  Stats.  1916,  f  9920),  providing 
tbat  it  shmll  not  be  lawful  to  tie  np  or  anchor  ▼eisels  or  other  eraft  in 
navigable  channels  so  as  to  obstruct  the  passage  of  other  vessels  ar 
eraft.     (Myrtle  Point  Transp.  Co.  v.  Port  of  Coquille  River,  311.) 

HBOUaBNOB. 

Hegligence — ^Liability— Ccmtzlbiitioii  to  I>amag6  by  Another. 

1.  That  the  negligence  of  another  contributed  to  damage  caused 
by  defendant's  negligence  does  not  excuse  defendant  from  liability. 
(Myrtle  Point  Transp.  Co.  v.  Port  of  Coquille  Biver,  311.) 

K«gligeiice — Sbipping— Onstody  of  Vewali    Joint  Violation  of  Re- 
quirements. 

2.  One  is  not  to  be  excused  from  negligence  on  the  ground  others 
are  in  the  habit  of  so  acting  negligently,  and  where  a  statute  or  valid 
harbor  regulation  requires  a  certain  degree  of  care  as  to  the  custody 
of  steamboats,  violation  is  not  to  be  excused  because  the  statute  or 
regulation  is  generally  violated.  (Myrtle  Point  Transp.  Co.  y.  Port 
of  Coquille  Biver,  311.) 

Hegligence— Custom. 

3.  When  there  is  no  absolute  standard  of  eare  fixed  by  law,  evi- 
dence of  what  is  usual  is  often  valuable  to  the  court  or  jury  in  deter- 
mining the  issues  of  a  charge  of  negligence.  (Mrytle  Point  Transp. 
Co.  V.  Port  of  Coquille  Biver,  311.) 

Negligence  —  Violation  of  Statnte  —  Deposit    of   Befnse    Matter   in 
Tiibntary. 

4.  Defendant's  violation  of  a  federal  statute  prohibiting  the 
deposit  of  refuse  matter  in  the  tributary  of  a  navigable  river  was 
negligence  per  $e.  (Myrtle  Point  Transp.  Co.  v.  Port  of  Coquille 
Biver,  311.) 

Negligence— Proximate  Oanse— Oontributory  Negligence-— Instmctlon. 

5.  Where  the  court  had  instructed  that  under  certain  circum- 
stances it  would  be  the  jury's  duty  to  find  defendant  guilty  of  negli- 
gence,  an  instruction  that,  if  they  should  find  defendant  so  guilty, 
plaintiff  could  not  recover,  unless  defendant's  negligence  was  the 
proximate  cause  of  the  injury,  and  plaintiff  was  free  from  contribu- 
tory negligence,  was  proper.  (Myrtle  Point  Transp.  Co.  v.  Port  of 
Coquille   Biver,  311.) 

See  Municipal  Corporations,  2,  6,  8. 
See  Navigable  Waters,  1. 
See  Bailroads,  1-9. 

NXSOOTIABLE  INSTBUMEMTa 

See  BUls  and  Notes. 

NBW  TBIAL. 

Kew  Trirt— Kewly  Discovered  Testimony— Blgbt  to. 

1  Where  defendants  were  denied  postponement  and  then  moved 
for  a  new  trial  on  the  ground  of  newly  discovered  testimony,  the 
motion  for  new  trial  cannot  be  granted  where  there  was  no  showing 

86  Or. — 49 
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verdict,  and  though  nine  of  them  made  affidavit  that  they  would 
not  have  agreed  to  the  verdict  if  they  had  known  the  eonrt  would 
not  parole  defendant.     (State  v.  Ausplund,  121.) 

PABOL  EVIDENOE. 

Parol  Eyldance  Varyiag  Writings. 
See  Evidence^  5,  6-9. 

Extent  of  Liability  of  Oomirotias. 

See  Evidence,  15. 

PABOL  AaBEEMENT, 

See  Specific  Performance,  1,  2. 

PARTIES. 

See  Specific  Performance,  1-3. 
See  Waters  and  Watercourses,  11« 

Adverse  Parties. 

See  Appeal  and  Error,  22. 

Necessary  Parties  in  Foreclosure  Salt. 
See  Mortgages,  4. 


See  Pardon,  1. 


PABOLE. 


PATMEMT. 

See  Municipal  Corporations,  3,  6. 
See  Taxation,  1-3. 

PEB80NAL  INJXTBIEa 

Injuries  Oansed  by  Defective  Sidewalks. 
See  Municipal   Corporations,   10-12. 

Injarles  Beceived  at  Bailroad  Orossiags. 
See  Railroads,  10-13. 

PHT8ICIAK8  AND  STTBGEONa 

Practicing  Withont  License. 
See  Criminal  Law,  1. 

PLEADING. 

Pleading — ^Beply — Inconsistency  With  Complaint 

1.  Where  plaintiff  declared  on  debts  assigned,  and  defendant 
denied  the  assignment  or  notice  thereof  and  pleaded  payment  to  the 
assignor,  plaintiff's  reply  that  defendant's  plea  of  settlement  ought 
not  to  prevail  because  the  settlement  was  based  on  a  parol  agree- 
ment on  his  part  which  he  failed  to  perform  was  not  inconsistent 
with  the  eomplaint.     (Pennings  v.  Giboni,  110.) 
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Pleading— striking  Pleadings— Motion— Bul&ciency. 

2.  A  motion  to  strike  a  pleading  on  the  ground  that  in  a  prior 
answer  a  demurrer  to  a  similar  defense  was  sustained  was  sufficient 
to  present  the  ground  that  the  answer  was  frivolous  under  Section  76, 
L.  O.  L.     (Stamm  v.  "Wood,  174.) 

Pleading^Oonnterclaim. 

3.  In  an  action  to  recover  installments  on  a  contract  under  which 
defendant  was  to  have  possession  of  the  premises  for  the  time  stipu- 
lated for  the  removal  of  timber,  defendant's  answer,  setting  up  that 
he  had  been  dispossessed  by  a  wrongful  attachment  when  there  was 
nothing  due  plaintiff,  constituted  a  proper  counterclaim  within  Section 
74,  subdivision  1,  L.  O.  L.,  providing  for  a  counterclaim  for  a  cause  of 
action  arising  out  of  the  contract  or  transaction  set  forth  on  the  com- 
plaint as  a  foundation  of  plaintiff's  claim.  (Everding  ft  Farrell  v. 
Gebhardt  Lum.  Co.,  239.) 

Pleading — Objections — Striking  Answer — ^Waiver. 

4.  Defendant  did  not,  by  going  to  trial,  waive  his  right  to  complain 
of  the  action  of  the  court  in  striking  out  part  of  his  amended  answer, 
where  it  was  stricken  on  plaintiff's  motion,  forcing  defendant  to  go  to 
trial.     (Everding  &  Farrell  v.  Gebhardt  Lum.  Co.,  239.) 

Pleading— Amended  Answer— Effect. 

5.  Former  answers  are  no  longer  a  part  of  the  case  after  an 
amended  answer  is  filed.  (Everding  &  Farrell  v.  Gebhardt  Lum.  Co., 
239.) 

Pleading — Oonclnsions. 

6.  The  allegation  that  the  assignment  of  the  note  was  without 
consideration,  and  made  for  the  purpose  of  hindering,  delaying  and 
defrauding  defendants,  is  a  mere  conclusion.  (Whitney  v.  Day, 
268.) 

Pleading — Counterclaim — ^Waiver  of  Objection. 

7.  Plaintiff  in  suit  to  quiet  title  waives  objection  to  propriety  of 
relief  demanded  by  counterclaim  seeking  to  foreclose  mortgage  on 
same  real  estate  by  replying  thereto,  instead  of  demurring.  (Hanna 
V.  Hope,  303.) 

Pleading— Wrong  Theory. 

8.  A  party  is  entitled  to  the  relief  arising  under  the  law  from  the 
facts  alleged  and  proved  by  him,  though  he  is  mistaken  in  his  claim 
that  they  constitute  an  estoppel.     (Hanna  v.  Hope,  303.) 

Pleading — Cure  by  Subsequent  Pleading^Def  ects  in  Complaint. 

9.  Where  an  essential  fact  has  been  omitted  from  the  complaint, 
an  issue  as  to  such  fact  made  by  the  answer  and  reply  cures  the 
defect.     (Easton  v.  Quackenbush,  374.) 

Pleading — Cure  by  Subsequent  Pleading— Defects  in  Complaint. 

10.  Conceding  that  in  an  action  for  the  value  of  labor  performed 
by  plaintiff  at  defendant's  request,  the  complaint  failed  to  state  a 
cause  of  action  on  quantum  meruit  because  of  its  failure  to  allege 
that  the  work  performed  was  of  any  value  to  defendant,  the  de- 
fect was  cured,  where  the  answer  alleged  a  written  contract  between 
the  parties,  that  plaintiff  had  failed  to  complete  the  work  in  particu- 
lars therein  specified,  and  that  the  work  performed  was  worth  not 
to  exceed  a  sum  specified  and  offered  to  permit  judgment  for  the 
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excess  of  the  sum  to  specified  over  tlie  amount  already  paid,  and  the 
reply  admitted  the  agreement  as  alleged,  but  denied  the  remainder 
of  the  allegations  of  the  answer.     (Easton  v.  Quackenbush,  374.) 

Pleading— Reply — Departure. 

11.  Though  if  the  matter  of  reasonable  value  had  been  suggested 
for  the  first  time  in  the  replj,  this  would  have  been  a  fatal  departure, 
it  was  not  a  departure  where  plaintiff  merely  followed  defendant's 
lead  in  departing  from  the  complaint.  (Easton  ▼.  Quackenbush, 
374.) 

Pleading— Defects— Aider  by  Verdict. 

12.  In  an  action  on  a  contractor's  bond  against  liens,  where  com- 
plaint did  not  state  a  situation  authorizing  a  certain  lien  paid  and 
sued  on  to  be  filed,  the  defect  was  cured  by  proof  of  facts  showing 
right  to  lien  and  a  verdict  against  defendant;  there  being  no  de- 
murrer or  objection  to  the  introduction  of  the  evidence.  (Winters 
v.  Privett,  501.) 

Pleading— Want  of  Veriflcatton— WalTw. 

13.  Where  the  complaint  was  amended  by  interlineation  and  no 
motion  was  made  to  strike  it  out  for  want  of  a  verification,  the  objec- 
tion was  waived.     (Bichey  v.  Robertson,  525.) 

Pleading — ^Answer — ^Waiver  of  Objections— Admlaslon  of  Brtdenee. 

14.  Evidence  having  been  admitted  without  objection  tending  to 
sustain  the  defense  undertaken  to  be  raised  by  averments  of  the 
answer  alleging  the  facts  constituting  the  defense,  the  averments, 
though  not  setting  forth  as  new  matter  such  defense,  should  be  treated 
as  sufficient.     (Kohler  ft  Chase  v.  Savage,  639.) 

See  Account,  1. 

See  Appeal  and  Error,  11,  17. 

See  Contracts,  5. 

See  Corporations,  6,  18, 

See  Elections,  10. 

See  Equity,  1,  7. 

See  Estoppel,  1,  2. 

See  Limitation  of  Actions,  8. 

See  New  Trial,  3. 

See  Quieting  Title,  1,  3. 

See  Sales,  3. 

See  Statutes,  1. 

POLLa 

Time  of  Closing  PoUa. 

See  Elections,  8. 

POLLXITIOH. 

See  Waters  and  Watercourses,  1-3. 

PRESUlffPTIONS. 

See  Appeal  and  Error,  8,  11,  13,  23,  31. 

See  Carriers,  11. 

See  Corporations,  7. 

See  Evidence,  3. 

See  Exemptions,  3. 

See  Railroads,  5.  * 

Aa  to  Performance  of  Official  Daty» 
See  Evidence,  10. 
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PRINCIPAI.  AKD  AGENT. 

Principal  and  Agent — Scope  of  Authority — ^Notice  to  Third  Persons. 

1.  Where  tbe  contract  negotiated  by  plaintiff's  agent  and  defend- 
ant contained  a  clause  that  it  should  not  be  considered  in  force  until 
approved  bj  plaintiff's  vice-president,  defendant  had  notice  that  it 
was  beyond  the  power  of  the  agent  to  make  a  contemporaneous  oral 
agreement  different  from  the  written  agreement.  (Leavitt  &  Co.  v. 
Dimmick,  278.) 

Principal  and  Agent— Acconnting  by  Agent— SetolT. 

2.  In  action  for  money  received  by  the  agent  for  the  sale  of 
automobiles,  the  agent  cannot  recover  on  counterclaim  expenses  of 
trips  to  the  principal  office  to  adjust  alleged  overcharges  made  by 
plaintiff.     (Leavitt  ft  Co.  y.  Dimmick,  278.) 

Principal  and  Agent — ^Agency — Question  for  Jury. 

3.  Evidence  held  not  sufficient  to  warrant  submission  of  the  ques- 
tion of  agency  to  the  jury  in  an  action  for  fraud.  (Bridenstine  y. 
Gerlinger  Motor  Car  Co.,  411.) 

Principal  and   Agent — Relationship — ^Proof — Circnmstances — ^Declara- 
tions of  Agent. 

4.  Though  an  agency  can  be  proved  by  circumstances  and  the 
course  of  dealing  between  the  parties,  the  mere  declarations  of  an 
alleged  agent  are  not  competent  testimony.  (Bridenstine  y.  Ger- 
linger Motor  Car  Co.,  411.) 

Principal  and  Agent — SelUng  Agent— Conditions  of  Purchase. 

5.  "^liere  a  trustee  of  a  business  gives  an  order  for  goods  to  an 
agent,  and  it  is  agreed  that  he  will  not  be  bound  personally,  the  prin- 
cipal is  bound  by  such  condition,  although  in  the  absence  of  such 
condition  the  trustee  would  be  personally  liable;  it  being  the  duty 
of  the  agent  to  transmit  the  condition  along  with  the  order.  (Both- 
child  Brothers  v.  Kennedy,  566.) 

See  Evidence,  10. 
See  Sales,  3,  4. 

PBINOIPAI.  Ain>  SUBSTT. 
Principal  and  Surety— Claims— Discharge. 

1.  In  an  action  on  a  contractor's  bond,  where  defendant  claimed 
that  there  was  a  sum  due  the  contractor  applicable  to  the  cause  of 
action,  and  plaintiff  contended  that  such  sum  had  been  applied  to 
other  claims  and  to  explain  his  position  filed  an  amended  complaint, 
setting  forth  such  other  claims,  the  six-month  limitation  provided  in 
the  bond  was  not  applicable  to  those  claims  to  which  defendant  had 
already  applied  sums  due  under  the  contract.  (Seattle  Dock  Co.  v. 
Pacific  Surety  Co.,  85.) 

Principal  and  Surety— Bights  of  Principal— Adyances  of  Money. 

2.  Where  a  contractor  gave  a  bond  to  secure  performance  of  a 
contract  to  make  improvements  in  a  building  which  required  him  to 
furnish  at  his  own  expense  all  labor,  implements,  and  cartage  and  to 
free  the  building  from  all  liens,  etc.,  the  owner  of  the  building  may, 
where  the  contractor  was  unable  to  pay  for  labor  or  materials,  ad- 
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vanee  the  money  and  treat  it  as  a  pajment  on  the  eontraet  withoat 
notitjing  the  niretj.     (Seattle  Doek  Col  ▼.  PaeiAe  Snre^  Co^  85.) 

Pzinciyal  and  Soraty— Hotiee  of  Default— CMmtracta. 

3.  A  building  eontraetor,  who  agreed  to  complete  alterationa  in  a 
tmilding  and  not  to  permit  or  allow  any  laborers',  mechanies'  or  other 
liens  to  be  filed  on  the  building,  gave  a  bond  conditioned  for  the 
faithful  performance  of  the  contract,  which  provided  that  as  a  condi- 
tion precedent  to  the  liability  of  the  surety  it  should  be  immediately 
notified  of  any  breach  and  that  suit  should  be  commenced  within  six 
months  after  completion  of  the  work.  About  a  month  after  comple- 
tion, the  owner  notified  the  surety  that  the  contractor  had  completed 
the  work  and  that  a  settlement  would  be  made  within  forty  days  there- 
after, or  as  soon  as  claims  and  liens  on  account  of  the  work  and 
materials  furnished  had  been  paid  or  satisfied.  The  surety  was  re- 
quested to  take  such  steps  as  should  be  necessary  to  see  that  all  such 
claims  and  liens  had  been  satisfied.  Held,  that  the  notice  was  suffi- 
cient to  inform  the  surety  of  the  eontraetor's  breaeh.  (Seattle  Dock 
Co.  V.  Pacific  Surety  Co.,  85.) 

Principal  and  Surety — ^Bonds — Burden  of  Proof. 

4.  In  an  sction  against  the  surety  on  a  contractor's  bond,  where 
default  in  paying  a  claim  is  clearly  shown,  the  surety  has  the  burden 
of  showing  that  the  owner  had  in  its  possession  sums  due  the  contrac- 
tor applicable  to  payment  of  such  claim.  (Seattle  Dock  Co.  y.  Pa- 
cific Surety  Co.,  85.) 

PrincliMl  and  Surety— Oontractor*!  Bond — Claims. 

5.  Where  the  owner  of  a  building  sued  the  contractor's  surety 
on  one  particular  claim,  he  is  not  bound  to  apply  to  such  claim  sums 
remaining  from  the  contract  price  in  preference  to  other  claims 
equally  meritorious.     (Seattle  Doek  Co.  v.  Pacific  Surety  Co.,  85.) 

Principal  and  Surety — ^Actions  for  Contribution — Conditions  Prece- 
dent. 

6.  Where  plaintiffs  executed  a  note  for  the  amount  of  a  loan  to  a 
corporation  on  the  agreement  of  other  persons  interested  in  the  corpo- 
ration that  they  would  be  cosureties  for  its  payment  with  plaintiffs, 
and  in  evidence  of  their  agreement  they  executed  an  indemnity  note 
to  plaintiffs,  and  the  amount  which  plaintiffs  would  be  required  to  pay 
on  the  principal  note  was  definite  and  certain,  plaintiffs  were  not 
bound  to  suffer  the  whole  burden  of  payment  in  the  first  instance 
at  great  loss  and  hardship  to  themselves  and  trust  to  future  litigation 
for  reimbursement,  but,  iu  equity,  could  sue  for  contribution  before 
payment  of  the  debt.     (Davis  v.  First  Nat.  Bank  of  Albany,  474.) 

Principal  and  Snroty — Actions  for  Contribution — Conditions  Prece- 
dent. 

7.  The  corporation  being  insolvent,  plaintiffs  were  not  required  to 
pursue  their  remedies  against  it.  (Davis  v.  First  Nat.  Bank  of  Albany, 
474.) 

Principal  and  Snroty-— Beleaso  bjr  Assignment. 

8.  In  order  for  an  assignment  of  the  secured  contract  to  release 
the  surety,  it  is  necessary  that  both  contracting  parties  assent  to  the 
assignment.     (School  Dist.  No.  45  v.  Hallock,  687.) 

Agreement  Fixing  Liability  of  CosnretieB. 
See  Evidence,  15. 


Index.  777 


PBOGESS. 

Process — Service  by  PnblicAtloii— Necessity  of  Attachment. 

1.  A  suit  brought  by  a  stockholder  on  behalf  of  his  corporation 
is  in  persoiuMtn,  and  relief  cannot  be  granted  unless  the  party  against 
whom  the  claim  is  asserted  is  served  or  appears;  if  he  is  served  by 
publication,  there  must  be  a  seizure  by  the  court  of  some  property 
belonging  to  him  on  which  to  base  the  service  by  publication.  (Baiilie 
V.  Columbia  Gold  Min.  Co.,  1.) 

Process — Service  by  Publication. 

2.  The  seizure  or  control  of  the  res  which  will  justify  service  by 
publication  need  not  be  by  attachment,  but  may  be  by  bUl  in  equity. 
(BaUlie  v.  Columbia  Gold  Min.  Co.,  1.) 

Process— Service  by  Pnblication. 

3.  Service  by  publication  cannot  be  made  unless  the  court,  when 
the  substituted  service  is  invoked,  has  possession  of  some  property 
belonging  to  the  defendant  so  as  to  be  served.  (Baiilie  y.  Columbia 
Gold  Min.  Co.,  1.) 

PROXIMATE  CAUSB. 

See  Negligence,  5. 

PX7BLICATI0H. 

Service  of  Summons  by  Pnblication. 
See  Process,  1-3. 

PUBUO  IMPR0VE1CENT8. 
See  Municipal  Corporations,  2-4. 

PUBLIC  LANDS. 

PnbUc  Lands— '^onflnnation.'* 

1.  A  legislative  confirmation  of  a  claim  to  land  is  a  recognition 
of  the  validity  of  such  claim,  and  operates  as  effectually  as  a  grant 
or  quitclaim  from  the  government;  a  confirmation  is  a  conveyance 
of  an  estate  or  right  to  land  to  one  who  has  possession  or  some  estate 
therein.     (Byers  v.  We-Wa-Ne,  617.) 

PUBLIC  SEBVICE  COMMISSION. 

Public  Service  Oommissions^-Actlons  to  Set  Aside  Findings — ^Exdu- 
siveness  of  Bemedy. 

1.  Under  Public  Utilities  Act  (Gen.  Laws  1911,  c.  279,  p.  483, 
S54),  providing  that  a  party  deeming  himself  aggrieved  by  an  order 
of  the  Public  Service  Commission  may  commence  a  suit  in  the  Cir- 
cuit Court  against  the  commission  as  defendant  to  set  aside  its  find- 
ings, the  remedy  prescribed  by  statute  is  exclusive.  (Gates  v.  Public 
Service  Commission,  442.) 

QUESTION  POB  JUBT. 

Bee  Alteration  of  Instruments,  3. 
See  Appeal  and  Error^  27,  29, 
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MULTIFABIOUSNESa 
See  Equity,  1. 

MUNICIPAL  0OBPOBATIOK8. 

Municipal  OorparattonJi — Indebtedness — ^Limitation. 

1.  Where  an  engineer,  who  performed  serviceg  in  connection  with 
the  paving  of  streets  and  was  to  receive  a  percentage  of  the  cost,  which 
was  to  be  paid  out  of  special  funds  created  by  a  levy  of  special  assess- 
ments on  abutting  property,  sued  the  municipality  for  damages  from 
negligence  in  collecting  the  fund,  and  in  making  payments  to  others 
whose  claims  were  subsequent  to  those  of  the  engineer,  recovery  can- 
not be  defeated  on  the  ground  that  the  indebtedness  limitation  fixed 
by  the  city's  charter  precluded  incurring  of  indebtedness  for  the  pay- 
ment of  the  engineer's  services.     (Morris  v.  City  of  Sheridan,  224.) 

Mnniclpal  Oorporations — ^PnbUc  ImproTementa— Negligence. 

2.  Where  a  city  orders  a  local  improvement  to  be  paid  for  by 
special  assessment,  the  duty  to  put  the  necessary  machinery  in  mo- 
tion to  raise  the  funds  devolves  upon  the  city,  and  a  failure  to  per- 
form the  duty  creates  a  general  liability,  giving  rise  to  an  action  ex 
delicto  against  the  city  for  damages.  (Morris  v.  City  of  Sheridan, 
224.) 

Municipal  Oorporations— Atreet  ImproTements— Payment. 

3.  Though  the  charter  of  a  municipality,  which  ordered  paving  to 
be  done,  payment  to  be  made  out  of  a  special  fund  raised  by  special 
assessment,  provided  that  whenever  any  lot,  sold  to  collect  the  assess- 
ment, should  bring  less  than  the  amount,  the  common  council  should 
supply  the  deficiency  out  of  the  general  funds,  if  in  its  opinion  the 
improvement  was  necessary,  the  council  is  not  required  to  ascertain 
whether  the  paving  was  necessary,  and  where  it  did  not  appear  that 
the  council  had  expressed  an  opinion  on  that  point,  there  is  no  ob- 
ligation on  the  municipality  to  supply  the  deficiency  out  of  the  general 
funds.     (Morris  v.  City  of  Sheridan,  224.) 

Municipal  Oorporations — ^Public  Improvement— -Special  Asaessmenta — 
LiabiUty  of  Municipality. 

4.  Where  a  municipality  directed  the  improvement  of  streets,  pay- 
ment to  be  made  out  of  special  assessments  levied  on  adjoining  prop- 
erty, the  municipality  is  not  liable,  because  it  sold  delinquent  prop- 
erty for  less  than  the  amount  of  the  assessment  levied,  where  the 
property  was  sold  for  all  it  could  obtain.  (Morris  v.  City  of  Sheri- 
dan, 224.) 

Municipal  Oorporations— Wairaata^Nature. 

5.  Warrants  issued  by  a  municipality  for  payment  out  of  a  par- 
ticular  fund,  being  non-negotiable  promissory  notes,  are,  on  assignment 
to  a  bona  fide  holder,  open  to  all  defenses  available  a£p&inst  the  origi- 
nal party.     (Morris  v.  City  of  Sheridan,  224.) 

Municipal  CorporatlooB— Warrants— Payment— Negligence. 

6.  Plaintiff  contracted  with  a  municipality  to  render  engineering 
services  necessary  in  the  construction  of  streets.  His  compensation 
was  to  be  paid  from  a  special  fund  raised  by  a  special  assessment  on 
property  benefited.    Warrants  delivered  to  plaintiif  were  prior  to  war- 
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rants  deliyered  to  the  contractor  doing  the  work.  The  contractor 
assigned  such  sums  as  might  become  due  it  to  a  bank,  and  the  city 
issued  its  warrants  payable  to  the  order  of  the  bank.  Plaintiff,  hav- 
ing borrowed  funds  from  the  same  bank,  assigned  to  it  his  warrants. 
Held  that,  as  the  bank  did  not  own  the  warrants  payable  to  plaintiff, 
the  city  was  guilty  of  negligence,  for  which  it  must  respond  in  dam- 
ages, where  it  paid  in  full  the  contractor's  warrants,  which  were  sub- 
sequent to  those  of  plaintiff,  leaving  those  payable  to  plaintiff  largely 
unpaid.     (Morris  v.  City  of  Sheridan,  224.) 

Municipal  Corporations— Assignment  of  Warrants— Effect. 

7.  The  assignment  of  warrants  issued  by  a  municipality  on  a 
special  fund,  which  were  non-negotiable  instruments,  carries  with  it 
a  right  to  sue.     (Morris  t.  City  of  Sheridan,  224.) 

Mnniclpal  Corporations — Torte — ^Negligence  in  Doing  Lawfnl  Work. 

8.  A  lawful  work  done  by  or  at  the  instance  of  a  municipal  cor- 
poration must  be  done  with  due  regard  to  the  rights  of  others,  and 
if  it  be  done  negligently  a  party  injured  is  entitled  to  recover. 
(Myrtle  Point  Transp.  Co.  v.  Port  of  Coquille  Biver,  311.) 

Municipal  Corporations — Contracts — Construction. 

9.  The  construction  of  contracts  to  which  a  municipality  is  a  party 
is  governed  by  the  same  rules  applying  to  contracts  between  natural 
persons.     (Gates  t.  Public   Service   Commission,  442.) 

Municipal  Corporations  —  Sidewalks  —  Penonai  Injuries  —  Presenting 
Claim. 

10.  Provision  of  Yale  City  charter,  requiring  all  claims  for  damages 
to  be  filed  within  six  months  after  accrual,  does  not  require  filing  of 
claim  for  personal  injuries  on  a  sidewalk,  which  claim  the  charter, 
Section  200,  further  prohibited  the  city  from  paying.  (Caviness  v. 
City  of  Vale,  554.) 

Municipal  Corporations — Sidewalks — Construction  and  Repair. 

11.  Though  there  is  no  municipal  duty  to  build  sidewalks  in  the 
first  instance,  and  the  city  may  leave  its  streets  in  a  state  of  nature, 
yet,  if  it  does  build  walks,  it  must  use  reasonable  diligence  to  keep 
them  in  repair,  and  cannot  shift  the  responsibility  without  giving 
other  adequate  remedy.     (Caviness  v.  City  of  Yale,  554.) 

Municipal  Corporations  —  Sidewalks  —  Construction  and  Bepair  —  In- 
juries  to  Persons. 

12.  Since  Vale  charter.  Section  197,  requiring  abutting  owners  to 
build  sidewalks,  and  Section  200,  absolving  the  city  from  liability 
for  personal  injuries,  due  to  defective  walks,  do  not  impair  the  remedy 
against  city  officers,  or  the  abutting  owner,  if  negligent,  one  injured 
on  a  defective  sidewalk  cannot  recover  from  the  city.  (Caviness  v. 
City  of  Vale,  554.) 

See  Waters  and  Watercourses,  9. 

liAMES. 
Names— Doing  Business  XTnder  Assumed  Name — Certificate. 

1.  Under  Laws  of  1913,  Chapter  154,  Section  1,  providing  that  no 
person  or  persons  shall  do  business  under  an  assumed  name,  unless 
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tuch  person  or  all  such  persons  conducting  such  business  or  having 
an  interest  therein  shall  file  a  certificate,  and  that  it  shall  be  executed 
and  acknowledged  by  the  party  or  parties  conducting  the  business 
or  having  an  interest  therein,  the  certificate  must  be  signed  and  ac- 
knowledged by  all  the  persons  interested  in  the  business.  (Balfour, 
Quthrie  ft  Co.  ▼.  Knight,  165.) 

NATIONAL  BANK& 

Power  to  Negotiate  I/iaiui  for  Otlien. 
See  Banks  and  Banking,  1,  2. 

NAYIOABLE  WATEB8. 

Navigable  Waters— Deposltliig  Trees  and  Bmsh—Negllgeiiee— Ques- 
tion for  Jury. 

1.  In  an  action  for  injuries  to  boats  through  defendant's  negli- 
gence in  depositing  fallen  trees  and  brush  in  a  river,  defendant's 
negligence  held  for  the  jury.  (Myrtle  Point  Transp.  Co.  v.  Port  of 
Coquille  Biver,  311.) 

Navigable  Waters— Injuries  from  Obstructions  In  Stream— Contribu- 
tory Negligence — Question  for  Jury. 

2.  The  evidence  as  to  the  condition  of  a  boom  to  which  plaintiff 
tied  his  boats  being  conflicting,  held,  that  it  was  not  negligence  as  a 
matter  of  law  for  plaintiff  so  to  tie  up  his  boats.  (Mrytle  Point 
Transp.  Co.  v.  Port  of  Coquille  Biver,  311.) 

Navigable  Waters — Injuries  from  Brush  Deposited  in  Stream — Con- 
tributory Nefi^ence — Question  for  Jury. 

3.  The  question  whether  plaintiff  was  negligent,  by  failing  to 
leave  a  lookout  and  a  navigator  on  each  of  the  boats  on  the  evening 
in  question,  held  for  the  jury.  (Myrtle  Point  Transp.  Co.  v.  Port  of 
Coquille  River,  311.) 

Navigable  Waters— Depositing  of  Refuse  in  Tributary— Statute. 

4.  Depositing  refuse  matter  in  a  tributary  of  a  navigable  river 
constitutes  a  violation  of  Act  Cong.  March  3,  1899,  e.  425,  S  13 
(30  Stat.  1152  [U.  S.  Comp.  Stats.  1916,  S  9918]),  though  navigation 
is  not  impeded  or  obstructed  thereby;  if  the  matter  is  deposited  on 
the  banks  of  a  stream,  the  offense  is  not  complete  until  it  is  washed 
into  the  river  and  obstructs  navigation.  (Myrtle  Point  Transp.  Co. 
V.  Port  of  Coquille  Biver,  311.) 

Navigable  Waters— Obstructions — ^Application  for  Permit — Effect. 

5.  In  an  action  for  injuries  to  plaintiff's  steamboats  through  de- 
fendant's deposit  of  refuse  matter  in  the  tributary  of  a  navigable 
river,,  in  violation  of  a  federal  statute  permitting  such  deposit  only 
under  permit  from  the  Secretary  of  War,  that  an  application  for  a 
permit  therefor  was  prepared  by  defendant,  or  mailed  or  sent  to  the 
War  Department  of  the  United  States  or  any  officer  thereof,  it  being 
admitted  that  no  permit  was  issued,  did  not  excuse  defendant. 
(Myrtle  Point  Transp.  Co.  v.  Port  of  Coquille  Biver,  311.) 

Navigable  Waters— Obstruction  of  Channels — Statute. 

6.  Plaintiff,  by  tying  its  boats  to  a  log  boom  of  a  lumber  company 
in  a  river,  unless  it  obstructed  navigation  thereby,  did  not  violate  Act 
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Cong.  March  13,  1899,  c.  425^  S  15  (Comp.  Stats.  1916,  S  9920),  providingr 
that  it  shall  not  bo  lawful  to  tie  up  or  anchor  vessels  or  other  craft  in 
navigable  channels  so  as  to  obstruct  the  passage  of  other  vessels  or 
craft.     (Myrtle  Point  Transp.  Co.  v.  Port  of  Coquille  Biver,  311.) 

NEOLIOENOE. 

NegUgence — ^Liability— Contribntion  to  Damage  by  Another. 

1.  That  the  negligence  of  another  contributed  to  damage  caused 
by  defendant's  negligence  does  not  excuse  defendant  from  liability. 
(Myrtle  Point  Transp.  Co.  v.  Port  of  Coquille  River,  311.) 

Negligence — Sbipping — Custody  of  Veaseli — Joint  Violation  of  Re- 
quirements. 

2.  One  is  not  to  be  excused  from  negligence  on  the  ground  others 
are  in  the  habit  of  so*  acting  negligently,  and  where  a  statute  or  valid 
harbor  regulation  requires  a  certain  degree  of  care  as  to  the  custody 
of  steamboats,  violation  is  not  to  be  excused  because  the  statute  or 
regulation  is  generally  violated.  (Myrtle  Point  Transp.  Co.  v.  Port 
of  Coquille  Biver,  311.) 

Negligence— Onstom. 

3.  When  there  is  no  absolute  standard  of  care  fixed  by  law,  evi- 
dence of  what  is  usual  is  often  valuable  to  the  court  or  jury  in  deter- 
mining the  issues  of  a  charge  of  negligence.  (Mrytle  Point  Transp. 
Co.  V.  Port  of  Coquille  River,  311.) 

Negligence  —  Violation  of  Statnte  —  Deposit   of   Refuse   Matter   in 
Tributary. 

4.  Defendant's  violation  of  a  federal  statute  prohibiting  the 
deposit  of  refuse  matter  in  the  tributary  of  a  navigable  river  was 
negligence  per  $e,  (Myrtle  Point  Transp.  Co.  v.  Port  of  Coquille 
River,  311.) 

NegUgence — ^Proximate  Oans»— Contributory  Negligence— Instruction. 

5.  Where  the  court  had  instructed  that  under  certain  circum- 
stances it  would  be  the  jury's  duty  to  find  defendant  guilty  of  negli- 
gence, an  instruction  that,  if  they  should  find  defendant  so  guilty, 
plaintiff  could  not  recover,  unless  defendant's  negligence  was  the 
proximate  cause  of  the  injury,  and  plaintiff  was  free  from  contribu- 
tory negligence,  was  proper.  (Myrtle  Point  Transp.  Co.  v.  Port  of 
Coquille  Biver,  311.) 

See  Municipal  Corporations,  2,  6,  8. 
See  Navigable  Waters,  1. 
See  Railroads,  1-9. 

NEGOTIABLE  INSTRUMENXa 

See  Bills  and  Notes. 

NEW  TRIAL. 

New  Trial— Newly  DiscoTered  Testimony— Right  to. 

1.  Where  defendants  were  denied  postponement  and  then  moved 
for  a  new  trial  on  the  ground  of  newly  discovered  testimony,  the 
motion  for  new  trial  cannot  be  granted  where  there  was  no  showing 
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the  relator,  in  the  diBtrict's  suit  for  its  benefit,  to  show  that  labor  or 
materials  were  supplied  by  it  for  the  building  directly  to  the  original 
contractor  or  anyone.     (School  Dist.  No.  45  y.  Hallock,  687.) 

Schools  and  School  Distzlctfl — Contract  for  School  Building— OhangB 
by  Single  Party. 

2.  A  contract  to  erect  a  school  building  for  a  school  district,  or 
the  bond  securing  its  performance,  cannot  be  changed  by  one  of  the 
obligors  without  the  consent  of  the  school  district,  and  the  contractor, 
by  secretly  writing  a  form  of  assignment  upon  his  duplicate  of  the 
contract,  could  not  impose  a  new  contractor  upon  the  school  district, 
and  without  any  new  bond  being  given,  make  the  district  and  its  offi- 
cers liable  under  the  law  for  not  taking  the  required  bond.  (School 
Dist.  No.  45  ▼.  Hallock,  687.) 

Schools  and   School  I>l8trict8 — ^Assignment   of  Ck>ntract  for  School 
Bnildlng— Effect 

3.  In  io  far  as  materialmen  and  laborers  were  concerned,  the  as- 
signment of  the  contract  by  the  contractor  with  a  school  district  to 
erect  a  school  building  to  a  private  corporation  formed  by  him  was  no 
more  than  a  subletting  of  the  work.  (School  Dist.  No.  45  v.  Hallock, 
687.) 

SETOFF  AND  OOXTNTEBCIiAIli. 

Setoff  and  Oonnterclaim — Tort — ^Breach  of  Contract. 

1.  When  a  tort  arises  out  of  the  same  transaction  as  plaintiff's 
cause  of  action  and  the  proof  of  it  tends  to  impeach  the  consideration 
of  the  contract  sued  on,  it  may  be  made  available  as  a  defense  in  an 
action  of  assumpsit.     (Everding  ft  Farrell  v.  Gebhardt  Lum.  Co.,  239.) 

Setoff  and  Connterclaim — ^Action  to  Foreclose  Mortgage — ^Beconpment. 

2.  Purchaser  may,  in  action  to  foreclose  purchase-money  mortgage, 
recoup  damages  flowing  from  vendor's  fraud  in  inducing  purchase  for 
which  mortgage  was  given.     (Hanna  v.  Hope,  303.) 

Setoff  and  Connterclaim — Counterclaims  Relating  to  Specific  Property. 

3.  Under  Sections  74,  401,  L.  O.  L.,  mortgagor  cannot,  in  action  to 
foreclose,  recover  money  judgment  by  way  of  counterclaim  for  dam- 
ages arising  out  of  a  purely  legal  claim.     (Hanna  v.  Hope,  303.) 

Setoff  and  Counterclaim — Statutory  ProTisions. 

4.  The  counterclaim,  on  which  a  defendant  may  have  affirmative 
relief  in  an  equitv  suit,  under  Section  401,  L.  O.  L.,  must  contain 
matters  of  equitable  cognizance.     (Hanna  v.  Hope,  303.) 

See  Pleading,  6. 

See  Principal  and  Agent,  2. 

See  Quieting  Title,  2. 

SHERIDAN,  CHABTEB  OF. 
See  Morris  v.  City  of  Sheridan,  224. 

8HIPPINO. 
See  Negligence,  t. 
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SIDEWALKS. 

Baty  u  to  Oonstraction  and  Bepair  of  Sidewalki. 
See  Municipal  Corporations,  10-12. 

SPEOIFIO  PEBFOSMANOE. 

Specific  Perfonnance— Water  Bights— Blgbt  to  Ditch  Land  of  An- 
other—ETidence. 

1.  In  a  suit  for  specific  performance  of  a  parol  agreement  for  a 
diyision  of  water  rights  and  a  right  to  run  a  ditch  across  the  defend- 
ant's land,  held,  there  was  a  preponderance  of  the  evidence  support- 
ing a  finding  that  the  agreement  was  made,  and  was  clear,  just  and 
reasonable.     (Tucker  v.  Kirkpatrick,  677.) 

Specific  Perfonnance — ^Part  Performance— Parol  Agreement. 

2.  Where  one  who  used  his  share  of  the  water  for  a  year  and  built 
a  pipe-line  and  ran  the  water  across  defendant's  land,  there  was  suffi- 
cient part  performance  to  take  out  of  the  statute  of  frauds  a  parol 
agreement  to  rebuild  a  fiume  in  return  for  one  fourth  of  the  water  right 
and  the  right  to  run  the  water  across  defendant's  land.  (Tucker  ▼. 
Kirkpatrick,  677.) 

Specific  Performance— Decree— Bighti  of  Others  not  Parties. 

3.  In  suit  for  specific  performance  of  an  agreement  by  defendant 
to  give  plaintiff  and  another  one  half  of  a  water  right,  where  plain- 
tiff only  claimed  one  fourth,  it  was  error  to  decree  the  one  half  to 
plaintiff  until  the  other,  not  a  party,  paid  plaintiff  amount  of  a  lien  he 
held  on  his  share.     (Tucker  v.  Kirkpatrick,  677.) 

See  Appeal  and  Error,  37. 

SPECIAL  ASSESSMENTS. 

See  Municipal  Corporations,  4. 

STATES. 

Jurisdiction  Orer  Kon-nayigahle  Waters. 

See  Waters  and  Watercourses,  20. 

STATUTE  OF  FBAUDS. 

Frauds,  Statute  of — Quaranty— Expressed  Consideration. 

1.  Future  credit  to  be  extended  to  the  debtor  is  a  sufficient  consid- 
eration for  and  is  clearly  expressed  In  a  guaranty  by  B.  to  B.  of  pay- 
ment up  to  a  certain  amount  of  all  indebtedness  which  shall  be  in- 
curred by  G.  to  B.  for  merchandise  purchased  by  G.  from  B.  within  a 
certain  period.     (Balfour,  Guthrie  &  Co.  v.  Knight,  165.) 

Ftands,  Statute  of — Operation  and  Effect — ^Executed  Contracts. 

2.  If  a  piano  was  sold,  delivered  and  accepted,  the  contract  was 
executed,  and  the  statute  of  frauds  could  not  be  invoked  to  defeat  a 
recovery  of  the  purchase  price.     (Bichey  v.  Bobertson,  525.) 

Frauds,  Statute  of— Title  to  Land- Waiver  of  Claim. 

3.  A  purchaser  of  land  with  knowledge  that  another  claims  title 
in  fee  by  adverse  possession  cannot  set  up  estoppel  as  against  such 
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claimant  on  a  subsequent  verbal  statement  that  he  waived  his  claim, 
since  such  purchaser  was  charged  with  a  knowledge  of  the  law  that 
ordinarily  the  title  to  real  property  cannot  be  acquired  except  by  deed 
and  that  a  contract  for  the  sale  of  land  is  void  unless  the  same  or 
some  note  or  •  memorandum  thereof  ezpressinff  the  consideration  be 
in  writing  and  subscribed  by  the  party  to  be  charged.  (McKinney  v, 
Hindman,  545.) 

STATUTE  OF  LIMITATIONS. 
See  Limitation  of  Actions,  3,  6. 

STATUTES. 

Statatas— Pleading— Jndldal  Notice. 

1.  Under  Section  729,  subdivision  3,  L.  O.  L.,  requiring  judicial  no- 
tice to  be  taken  of  all  public  and  private  official  acta  of  the  legis- 
lative department  of  the  state,  it  was  not  necessary  for  a  petition 
for  the  organization  of  an  irrrigation  district  to  specify  all  or  any 
of  the  statutes  governing  the  organization  of  such  a  district,  as  the 
court  was  bound  to  take  judicial  notice  of  all  such  aets.  (Herrett  v. 
Warmsprings  Irr.  Dist.  343.) 

Statutes — ^Repeals  by  I&ipUcatioii— Intent. 

2.  The  intent  of  the  lawmakers  controls  in  determining  whether 
a  former  statute  has  been  repealed  by  a  later  one,  as  well  as  in  con- 
struing the  law.     (Messick  v.  Duby,  366.) 

Statutes — ^Implied  Bepeal  by  Subsequent  Statute  on  Same  Subject. 

3.  A  later  act  does  not  by  implication  repeal  a  former  act  touch- 
ing the  "same  subject  matter,  where  there  is  no  repugnancy  between 
them,  and  both  can  be  sustained  and  enforced,  unless  by  some  other 
means  the  intent  of  the  lawmakers  to  abrogate  the  former  statute 
is  clearly  shown.     (Messick  v.  Duby,  366.) 

Statutes— X)onstnictionr-AdoptiQn. 

4.  Where  a  statute  of  one  state  or  jurisdiction  is  subsequently 
adopted  and  enacted  by  the  legislature  of  another  state  or  jurisdic- 
tion, it  will  be  assumed  that  the  construction  placed  on  such  statute 
by  the  courts  of  the  jurisdiction  from  whence  it  was  taken  was  also 
adopted.     (Columbia  Bock  ft  Sand  Co.  v.  Hibernia  Savings  Bank,  536.) 

Statutes— Oonstmction—LegislatiTe  Intent. 

5.  The  legislative  intent  is  controlling  in  the  interpretation  of  a 
statute.     (Byers  v.  We-Wa-Ne,  617.) 

Statutes— Adoption  of  Statutes — ^Interpretation  In  Oregon. 

6.  Whenever  a  statute  of  another  state  is  adopted  in  Oregon,  the 
construction  placed  on  the  act  by  the  court  of  last  resort  of  the  state 
from  which  the  law  was  borrowed,  made  prior  to  the  enactment  of 
the  statute  in  Oregon,  controls  its  interpretation,  and  the  decisions  of 
the  federal  courts  are  guides  in  the  interpretation  of  an  Oregon  stat- 
ute copied  from  an  act  of  Congress.  (School  Dist.  No.  45  v.  Hallock, 
687.) 

See  Assault  and  Battery,  7. 
See  Banks  and  Banking,  3. 
See  Corporations,  2,  7,  19. 
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Bee  Counties,  7. 

See  Elections,  2. 

See  Equity,  6,  7. 

See  Exemptions,  1,  2,  4,  ff. 

See  Indians,  1. 

See  Limitation  of  Actions,  2. 

See  Navigable  Waters/  4,  6. 

See  Negligence,  4. 

See  Sales,  3. 

See  Setoff  and  Counterclaim,  4. 

See  Waters  and  Watercourses,  21. 

Acqnlsitioii  by  a  State  Bank  of  Its  Own  Capital  Stock. 
See  Banks  and  Banking,  3. 

Repeals  by  Implication. 

See  Elections,  2. 
See  Statutes,  2,  3. 

8T00K. 

See  Banks  and  Banking,  3. 
See  Corporations,  10. 

8T00EH0LDEB& 

See  Corporations. 

See  Embezzlement,  1. 

See  Limitation  of  Actions,  1-6. 

STOP,  LOOK  AMD  UBTEJSf. 

Dnty  of  Motorist  at  Ballroad  Crossing. 
See  Railroads,  10-13. 

SUBflMOKa 
See  Process. 


See  Appeal  and  Error,  3. 


See  Appeal  and  Error,  9. 

TAXATION. 

Taxation — ^DeUnqnency  Certificate — ^Invalidity— Becovery  of  Amount 
Paid. 

1.  Where  plaintiff  presented  his  claim  for  the  repayment  of  taxes 
which  he  had  liquidated,  and  for  which  he  had  received  a  void  de- 
linquency certificate,  to  the  County  Court,  which  denied  the  relief 
sought,  he  eould  maintain  an  action  on  his  demand;  review  of  the 
court's  order  not  being  the  exclusive  remedy.  (Creason  t.  Douglas 
County,  159.) 

Taxation — ^DeUnqnency   Certificate — ^Befund   of   Pasrment — Iiands   of 
United  States. 

2.  Where  the  county  issued  to  plaintiff  a  delinquency  certificate  on 
land  belonging  to  the  United  States  and  excepted  from  taxation  by 
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Bection  3554,  L.  O.  L.,  and  guaranteed  payment  with  6  per  cent  in- 
terevt  in  case  certificate  was  void,  as  required  by  Section  3693,  the 
county  was  required  to  refund  the  money  paid  by  plaintiff,  with  6  per 
cent  interest.     (Creason  v.  Douglas  County,  159.) 

Tazatioii— Dellnqnency  0«rtiflcate — Snbseqnent  Taxes— Voluntary  Pay- 
ment— ^Recovery. 

3.  As  the  county  did  not  expressly  guarantee  the  payment  of  any 
money  receired,  except  that  for  whicn  the  delinquency  certificate  was 
issued,  the  payments  of  the  taxes  for  subsequent  years  were  voluntary, 
and  could  not  be  collected  from  the  county.  (Creason  y«  Douglas 
County,  159.) 

TENDER. 

Effect  of  Defendant's  Offer  of  Judgment. 

See  Judgment,  9. 


Of  Proeecntlon  of  a  Child. 
See  Billg  and  Notes,  3,  4. 

TIME. 

Changing  Time  of  Payment  in  Note,  and  Effect. 
See  Alteration  of  Instruments,  1-4. 

In  Which  to  File  Transcript  on  Appeal* 

See  Appeal  and  Error,  9. 

Time  for  Filing  Notice  of  Hen,  After  DOliTery. 
See  Bailment,  1. 

TITLE. 

A  Deed  from  State  Conatitntes  Color  of  Title. 
See  Adverse  Possession,  2. 

Congress  may  Eztlngnish  Indian  Titles. 
See  Indians,  1. 

Cannot  Waive  Title  by  Adverse  Possession  by  PaioL 
See  Statute  of  Frauds,  3. 

To  be  Marketable  Title  as  Found  by  Abstract. 
See  Vendor  and  Porchaser,  2. 

TOBTS. 

See  Municipal  Corporations,  8. 
See  Setoff  and  Counterclaim,  L 

TEANSCBIPT. 
Time  in  Which  to  File. 

See  Appeal  and  Error,  9. 

Use  of  Transcript  of  Evidence. 
See  Appeal  and  Error,  14. 
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Bee  Indians,  1-3. 
See  Waters  and  Watercourses,  2L 


Trial— Instrnctlons — Bequefti  Oorered — "Market  Valna.** 

1.  In  a  suit  to  condemn  a  railroad  right  of  way,  a  charge  that 
there  were  only  two  questions  for  the  jury  to  determine:  First,  the 
reasonable  market  value  of  the  land  taken;  and,  second,  the  amount 
of  damages  to  the  remaining  land  caused  by  the  taking;  that  the 
measure  of  damages  is  the  market  value  of  the  land  taken  at  the  time 
of  filing  the  complaint;  that  by  market  value  is  meant  the  value  which 
would  be  placed  on  the  property  by  one  desirous  of  selling  but  not 
obliged  to  sell,  or  one  wishing  to  purchase  but  not  obliged  to  do  so: 
that,  having  determined  the  market  value  of  the  land,  the  jury  should 
consider  whether  the  remaining  land  had  been  damaged,  and  also 
whether  or  not  there  was  a  benefit  by  the  construction  of  a  railroad 
therethrough;  and  that  should  the  jury  determine  that  the  benefits 
offset  the  damages,  then  nothing  should  be  allowed  on  account  of 
that,  but  if  the  damages  were  greater  than  the  benefits,  should  it  be 
found  the  land  was  in  any  way  benefited,  defendants  should  be  al- 
lowed the  difference — fairly  instructed  the  jury  as  to  the  rules  of  law 
applicable  to  the  assessment  of  damages,  so  that  a  denial  of  addi- 
tional instructions  was  proper.  (Portland  ft  O.  0.  By.  Co.  v.  Sanders, 
62.) 

Trial — ^Directed  Verdict— Evidence. 

2.  If,  when  both  parties  rested,  there  was  enough  evidence  to  take 
the  case  to  the  jury,  it  was  the  court's  duty  to  deny  a  motion  for  a 
directed  verdict.     (Boundtiee  v.  Mount  Hood  B.  B.  Co.,  147.) 

Trial — Instmctioiui — Circumstantial  Evidence. 

3.  In  action  for  breach  of  marriage  promise,  aggravated  by  seduc- 
tion, wherein  plaintiff  testified  to  a  definite  promise  to  marry,  and 
could  have  testified  directly  to  the  seduction,  but  did  not,  it  was  error 
to  instruct  that  as  to  the  latter,  it  could  be  proved  by  circumstantial 
evidence.     (Stamm  v.  Wood,  174.) 

Trial— Instmctiona. 

4.  Under  Section  868,  subdivision  7,  L.  O.  L.,  the  court  should 
instruct  the  jury  that  if  weaker  and  less  satisfactory  evidence  is 
offered  when  it  appears  that  stronger  and  more  satisfactory  was  with- 
in the  power  of  the  party,  the  evidence  offered  should  be  viewed  with 
distrust.     (Stamm  v.  Wood,  174.) 

Trial— Motion  for  Nonaoit — ^Inferences  for  Plaintiff. 

5.  On  motion  for  nonsuit,  every  intendment  and  every  reasonable 
inference  must  be  made  in  favor  of  plaintiff,  and  the  court  must 
assume  those  facts  as  true  which  the  jury  can  fairly  find  from  the 
evidence.     (Myrtle  Point  Transp.  Co.  v.  Port  of  Coquille  Biver,  311.) 

Trial — ^Instmctions — Oonstmction  as  a  Whole. 

6.  An  instruction  complained  of  must  be  read  in  connection  with 
the  whole  charge.     (Michellod  v.  Oregon- Wash.  B.  ft  N.  Co.,  329.) 
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Trial— InstnictionB^ApplicaUlity  to  Evidenceu 

7.  In  such  action,  an  instruction  that  the  jury  could  not  guess, 
speculate  or  presume  that  plaintiff  had  suffered  damage,  and  that 
unless  they  found,  from  the  evidence,  that  plaintiff  had  actually 
been  damaged  by  defendant's  negligence,  plaintiff  had  not  sustained 
the  burden  of  proof  and  could  not  recover,  and  that  unless,  from  the 
evidence  alone,  they  could  determine  with  reasonable  certainty  the 
amount  of  damage,  they  could  not  return  a  verdict  in  favor  of  plain- 
tiff, was  applicable  to  the  issues.  (Michellod  y.  Oregon- WaidL  B.  ft  N. 
Co.,  329.) 

Trial — ^Findings — Ck>nf  onnity  to  Lnaes. 

8.  Findings  that  the  defects  in  the  vendor's  title  disclosed  by  the 
abstract  ^ere  not  serious,  and  that  plaintiff  did  not  question  the 
vendor's  extraneous  explanation  thereof,  during  the  negotiations,  did 
not  respond  to  the  issues,  nor  support  the  judgment  in  favor  of  the 
vendor.     (Annand  v.  Austin,  403.) 

Trial — ^FlndingB— Motion  to  Snbstitato. 

9.  A  motion  to  substitute  other  findings  was  an  appropriate  way 
of  raising  the  point  that  the  findings  were  not  responsive  to  the  issues. 
(Annand  v.  Austin,  403.) 

Trial-— Beceptlon  of  Evidence — Checks — ^Laying  Foundation. 

10.  It  is  not  competent  to  ask  questions  as  to  the  contents  of  a 
check  without  first  introducing  the  check  in  evidence.  (Bridenstine  v. 
Gerlinger  Motor  Car  Co.,  411.) 

Trial — ^Evidence— Instmctlona. 

11.  In  an  action  for  false  representations  as  to  the  ralue  of  a  note 
and  mortgage,  the  question  whether  defendant  company  made  such 
representations  through  a  certain  person  was  improperly  submitted  to 
the  jury,  where  there  was  no  evidence  that  he  was  the  company's  agent. 
(Bridenstine  v.  Gerlinger  Motor  Car  Co.,  411.) 

Trial— Bemarka  of  Judge— BoUnga  on  Sridence. 

12.  In  an  action  for  the  price  of  a  piano  which  plaintiff  claimed 
had  been  sold,  delivered  and  accepted,  where  defendant  claimed  that 
the  piano  was  left  at  his  house  on  trial,  and  that  he  never  agreed  to 
purchase  it,  but  notified  plaintiff  to  remove  it,  the  court's  remark,  in 
ruling  on  an  objection  based  on  the  statute  of  frauds,  that  the  sale 
of  personal  property  did  not  have  to  be  in  writing  and  that  "this  is 
an  executed  agreement,"  was  improper,  as  it  assumed  the  main  fact  in 
dispute.     (Bichey  v.  Bobertson,  525.) 

Trial— Beading  BzMMta. 

13.  Section  866,  L.  O.  L.,  providing  that  when  a  writing  is  shown 
to  a  witness  and  proved  by  him  it  shall  be  read  to  the  jury  while 
the  witness  is  on  the  stand  or  on  his  recall  as  a  witness,  does  not  au- 
thorize reading,  by  plaintiff  as  part  of  his  testimony,  of  exhibits 
alrefldy  in  the  record,  not  proved  by  him  or  introduced  while  he  was 
on  the  stand.     (Shepherd  v.  Inman-Foulsen  Lum.  Co.,  652.) 

Trial — Order  of  Proof— Bight  to  Begnlate. 

14.  The  court  may  regulate  the  order  of  proof  and  postpone  the 
introduction  of  exhibits.     (Shepherd  v.  Inman-Poultien  Lum.  Co.,  652.) 
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Trial— Argiim«iKUtiT6  TeBttnumy— Striking  Ont. 

15.  That  part  of  the  witness'  answer  that  if  the  decree  granted 
defendant  the  use  of  tiie  premises  so  long  as  they  operated  a  saw- 
mill it  would  be  more  valuable  than  the  fee  simple  was  properlj 
stricken,  being  merely  argumentative.  (Shepherd  v.  Inman-Foulsen 
Lum.  Co.,  652.) 

Trial^Teetimony  not  Offered  In  Ohlef— Ezclnaion. 

16.  In  suit  for  legal  services,  testimony  as  to  whether  defendant's 
officer  made  more  than  one  employment  of  plaintiff  was  a  matter  for 
plaintiff's  case  in  diief ;  and,  be  having  had  an  opportunity  to  testify 
once  on  the  same  subject,  that  was  sufficient.  (Shepherd  v.  Inman- 
Poulsen  Lum.  Co.,  652.) 

TriaU-X^onduct — ^Hearing  of  Eyldence. 

17.  It  is  improper  for  the  trial  judge  to  vacate  the  bench  and  direct 
the  parties  to  preseut  their  testimony  before  the  court  reporter. 
(Olson  V.  Saxton,  670.) 

Bight  to  a  Speedy  TriaL 

See  Criminal  Law,  11,  13,  14,  16. 

TBX78TS. 

See  Assignment  for  Benefit  of  Creditors,  L 
See  Limitation  of  Actions,  4,  5. 
See  Principal  and  Agent,  5. 
See  Sales,  3,  4. 

ULTBA   VIBES. 

See  Corporations,  11. 

UNITED  STATES  CONSTITUTION. 
Cited  and  Construed  in  this  Volmne. 

See    Table  in  Front  of  this  Volume. 

X7NITED  STATES  STATUTEa 

Cited  and  Construed  in  this  Volume. 
See    Table  in  Front  of  this  Volume. 

VALE,  CHABTEB  OF. 

See   Caviness  v.  City  of  Vale,  554. 

VABIANCE. 

See  Appeal  and  Error,  20. 
See  Vendor  and  Purchaser,  3. 

VENDOB  AND  PUBCHASEB. 
Vendor  and  Purchaser— Bemedies  of  Purchaser— Election. 

1.  One  who  has  been  induced  to  purchase  real  estate  by  fraudulent 
representations  of  vendor  has  an  election  to  return  what  he  has  re- 
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ceived  and  rescind  the  contract  of  purchase,  or  to  retain  what  he  has 
received  and  sue  for  damages.     (Hanna  t.  Hope,  303.) 

Vendor  and  Purchaser — ^Performance  by  Vendor — Sufficiency  of  Title 
^Abstract. 

2.  A  contract  for  the  sale  of  land,  which  provided  for  payment  of 
the  balance  of  the  price  when  title  was  found  to  be  marketable  by 
an  abstract  of  title,  was  not  performed  by  the  vendor,  where  the 
abstract  tendered  by  her  was  lacking  in  data  from  which  the  bound- 
aries of  the  land  could  be  definitely  fixed,  and  disclosed  an  unsatis- 
fied mechanic's  lien,  whether  or  not  the  title  was  actually  marketable, 
as  disclosed  by  the  public  records  and  by  evidence  other  than  that 
disclosed  in  the  abstract.     (Annand  v.  Austin,  403.) 

Vendor  And  Purchaser — ^Becoyery  of  Price  Paid — ^Variance. 

3.  Where  a  vendor,  sued  for  money  paid  by  the  purchaser,  alleged 
performance  on  her  part  by  furnishing  an  abstract  showing  clear  title 
in  her,  she  was  not  entitled  to  judgment  on  proof  that  the  defects  shown 
by  the  abstract  were  not  serious,  and  that  the  purchaser  did  not  ques- 
tion her  extraneous  explanations  regarding  them,  as  the  allegations 
and  proofs  must  agree.     (Annand  v.  Austin,  403.) 

VEU>IOT. 

See  Evidence,  14. 

ConclnslTeness  of  Verdict. 

See  Appeal  and  Error,  19. 

Affidavit  of  Jurors  will  not  I&ipeach  a  Quotient  Verdict. 
See  New  Trial,  4. 

Defects  In  Pleading  Aider  by  Verdict. 
See  Pleading,   12. 

Denying  a  Directed  Verdict. 
See  Trial,  2. 

VEBIFIOATION. 
Want  of  When  Waived. 
See  Pleading,  13. 


See  Elections,  4,  5. 


VOTERS. 


WAIVES. 

See  Adverse  Possession,  3. 
See  Pleading,  4,  7,  13,  14. 
See  Statute  of  Frauds,  3. 

Waiver  as  to  Form  of  Action. 
See  Action,  1. 

Of  Laches  and  Limitations. 

See  Equity,  2. 

See  Limitation  of  Actions,  8. 
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WABBANTa 

Power  to  Unie  Oonntj  Wwranti. 

See  Counties,  7. 

City  WuTftnts. 

See  Municipal  Corporationg,  5-7, 

WATEB  BIOHTa 

See  Indiana,  2. 

See  Specific  Performance,  1-3. 

WATERS  AND  WATEBOOITBSES. 

WatezB  and  Watercooraea — ^Pollution — Sewage  and  Befnae  Matter.    . 

1.  When  the  refuse  from  defendant's  dairy-bam  and  dairy-house 
emptied  into  a  swamp  or  swale  having  little  current  through  fi 
sewer,  would,  without  some  precaution,  such  as  filtration  in  addition 
to  a  settling  tank,  maintained  by  defendant,  become  decomposed  and 
putrid,  pollute  the  water,  cause  noxious  gases  and  smells,  and  affect 
the  use  and  enjoyment  of  plaintiff's  property  on  which  the  swale  was 
partly  aituated,  thia  constituted  a  nuisance.  (Adama  t.  Clover  Hill 
Farms,  140.) 

Watera  and  Waterconraos — Bnrf  ace  Watera— PollntioiL 

2.  If  the  water  in  the  swale  constituted  surface  water  and  it  be- 
came offensive  from  substances  or  liquids  on  defendant's  land,  it  was 
defendant's  duty  to  prevent  it  from  flowing  on  plaintiff's  land. 
(Adams  v.  Clover  Hill  Farms,  140.) 

Watera  and  Watercooraea — ^Pollution  of  Watercourae— Actions — ^Evi- 
dence. 

3.  Substantial  damage  could  not  be  recovered  for  defendant's 
pollution  of  the  water  in  a  swamp  or  swale  situated  partly  on  its 
land  and  partly  on  plaintiff's  land  by  reason  of  which  plaintiff's  cattle 
did  not  gain  in  weight  as  they  should,  where  none  of  the  cattle  were 
weighed  and  their  feed  was  not  weighed  or  measured,  and  the  testi- 
mony as  to  their  respective  weights  was  a  mere  guess  on  plaintiff's 
part,  and  where  it  also  appeared  that  the  drainage  frdm  plaintiff's 
corrals  went  into  the  swamp,  and  it  was  not  shown  how  much  of  the 
unpalatable  taste  of  the  water  was  contributed  from  plaintiff's  prem- 
ises, and  how  much  from  defendant's  land.  (Adams  v.  Clover  Hill 
Farms,  140.) 

Waters  and  Waterconraea— Irrigation  District— Petition  for  Organi- 
sation— ^"Owners  of  Irfuid." 

4.  Under  Sections  6167,  6168,  L.  O.  L.,  as  amended  by  Laws  of 
1915,  Chapter  189,  page  234,  authorizing  50,  or  a  majority,  of  the  holders 
of  title  to  lands  susceptible  of  irrigation  from  a  comn&on  source  to 
propose  the  organization  of  an  irrigation  district,  and  providing  that 
at  the  election  on  the  question  of  organizing  such  district  any  per- 
son who  is  a  bona  fide  owner  of  land  situated  in  the  district  shall  be 
entitled  to  vote,  and  that  a  hofia  fide  claimant  to  an  incomplete  title 
under  the  public  land  laws  of  the  United  States  or  the  state  shall  be 
construed  to  be  a  bona  fide  owner  within  the  meaning  of  that  act, 
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only  holders  of  title  to  land  susceptible  of  irrigation  within  the  pro- 
posed district  are  competent  as  signers  of  the  petition  for  the  organiza- 
tion of  the  district.     (Herrett  ▼.  Warmsprings  Irr.  Dist.,  343.) 


Wftten  and  Waterconnes— Inlgatioii  District — ^Petition  for  Organ- 
ization—"Owners  of  Land" — *'Holder8  of  Title  to  Land." 

5.  Under  Section  6167,  L.  O.  L.,  as  amended  by  Laws  of  1915,  Chap- 
ter 189,  page  234,  authorizing  the  holders  of  title  to  land  within  the 
boundaries  of  a  proposed  irrigation  district  to  petition  for  the  or- 
ganization of  such  a  district,  and  Section  6168,  as  amended  by  the 
same  act,  providing  that  on  final  hearing  on  the  petition  the  court 
shall  make  and  enter  an  order  determining  whether  the  requisite 
number  of  owners  of  land  within  the  district  have  petitioned  for  the 
formation  thereof,  a  petition  reciting  that  the  petitioners  were  "own- 
ers of  land"  within  the  boundaries  of  the  proposed  district  was  suf- 
ficient to  invoke  an  exercise  of  the  court's  ja^'isdiction,  as,  in  Section 
6168,  the  legislative  assembly  uses  the  term  "owners  of  land"  as 
synonymous  with  the  phrase  "holders  of  title  to  land."  (Herrett 
V.  Warmsprings  Irr.  Dist.,  343.) 

Waters  and  Watercoorsea— Irrigation  IMstricta— Proceeding  for  Or- 
ganisation. 

6.  By  the  publication  of  a  petition  for  the  organization  of  an  irri- 
gation district  in  five  separate  issues  of  a  weekly  newspaper  printed 
in  the  county,  the  County  Court  secured  jurisdiction  of  all  persons 
interested  in  the  proposed  district.  (Herrett  v.  Warmsprings  Irr. 
Dist.,  343.) 

Waters  and  Wktarcoorsea— Irrigation  District-— Petition  for  Organi- 
sation. 

7.  A  petition  for  the  organization  of  an  irrigation  district,  stat- 
ing that  the  petitioners  being  desirous  of  forming  irrigation  dis- 
trict embracing  land  thereinafter  designated  within  boundaries 
thereinafter  described  to  utilize  the  waters  of  a  river  for  the  pur- 
pose of  irrigation,  thereby  petitioned,  etc.,  showed  by  reasonable 
intendment  that  the  lands  in  the  proposed  district  were  susceptible 
of  irrigation  from  such  river  as  a  common  source,  within  Section  6167, 
L.  O.  L.,  as  amended  by  Laws  of  1915,  Chapter  189,  page  234.  (Herrett 
V.  Warmsprings  Irr.  IMst.,  343.) 

Waters  and  Watercourses — Organization  of  Irrigation  Districts— Oon- 
clnMTeness  of  Order. 

8.  Under  Section  6168,  L.  O.  L.,  as  amended  by  Laws  of  1915, 
Chapter  189,  page  234,  providing  that  on  the  final  hearing  on  a  petition 
to  organize  an  irrigation  district,  the  court  shall  make  and  enter 
an  order  determining  whether  the  requisite  number  of  owners  of 
land  have  petitioned  for  the  formation  of  the  district,  and  whether 
the  petition  and  notice  of  the  time  of  its  presentation  have  been 
duly  published,  and  that  such  order  shall  be  conclusive  evidence  of 
the  facts  found  by  the  court,  an  order  determining  that  the  requisite 
number  of  owners  had  petitioned  for  the  formation  of  the  district, 
and  that  the  petition  and  notice  had  been  duly  published,  and  that 
a  satisfactory  bond  to  indemnify  the  county  against  the  cost  of  or- 
ganizing the  district  had  been  given,  was  conclusive  that  the  bond 
was  sufficient.     (Herrett  v,  Warmsprings  Irr.  Plst.,  343.) 
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W^ten  and  Watercovnes— Water  Supply— "Public  XTtlUty*' — Own«r- 
Bhip— Municipality—- "Owner." 

9.  Under  its  charter  authorizing  a  city  to  com  tract  or  purchase 
waterworks  and  reservoirs,  or  to  grant  to  any  person  or  corporation  a 
franchise  or  permission  for  the  construction  of  waterworks,  including 
the  right  to  use  the  streets,  etc.,  the  city  council  passed  an  ordinance 
providing  that  plaintiff  should  construct  and  maintain  a  water  plant 
in  consideration  of  a  payment  of  $12,000  by  the  city  and  a  lease  of 
the  plant  for  20  years.  The  ordinance  required  the  city  to  acquire 
land  for  a  reservoir  site  and  right  of  way  thereto,  as  well  as  rights 
of  way  for  all  water-mains,  and  allowed  plaintiff  during  the  20-year 
period  to  charge  fixed  water  rates.  Sections  715,  716,  L.  O.  L.,  declare 
that  in  construing  a  statute  effect  should  be  given  to  all  of  its  terms, 
and  that  the  intention  of  the  legislature  should  be  pursued,  if  possible. 
Laws  of  1911,  Chapter  279,  page  483,  Section  6,  confer  on  the  Public 
Service  Commission  authority  to  regulate  every  public  utility,  which 
Section  1  defines  as  embracing  all  corporations,  individuals  and  asso- 
ciations that  own,  operate  or  manage  any  plant  for  furnishing  water, 
etc.,  but  declares  that  no  plant  owned  or  operated  by  a  municipality 
shall  be  deemed  a  public  utility.  Eeld,  that  the  water  plant  was 
owned  by  the  city,  which  had  dominion  over  it,  as  title  to  the  reser- 
voir and  rights  of  way  was  taken  in  the  name  of  the  city,  the  mains 
were  located  in  the  streets  which  by  the  charter  were  declared  to 
belong  to  the  city  in  fee,  and  hence  the  Public  Utilitv  Commission 
had  no  jurisdiction  to  iupervise  the  rates.  (Gates  v.  ]^ublie  Service 
Commission,  442.) 

Waters  and  Watercourses — ^Bates  and  Charges — ^Regulation. 

10.  Under  Public  Utilities  Act  (Oen.  Laws  1911,  e.  279,  p.  483), 
providing  that  no  plant  owned  or  operated  by  a  municipality  shall  be 
deemed  a  public  utility  thereunder,  the  Public  Service  Commission 
cannot  regulate  water  rates  where  the  water  system  is  owned  by  the 
city,  though  operated  by  lessees.  (Qates  v.  Public  Service  Commis- 
sion, 442.) 

Waters  and  Waterconxses— Regulation  of  Bates — Suits— Parties. 

11.  In  a  suit  by  a  lessee  of  a  water  system  owned  by  a  city  under 
Public  Utilities  Act  (Laws  1911,  c.  279,  p.  483,  §  54),  to  set  aside 
an  order  of  the  Public  Service  Commission,  reducing  the  rates  to  be 

charged  for  water,  the  city  was  improperly  joined  as  a  defendant. 

(Gates  V.  Public  Service  Commission,  442.) 

Waters  and  Watercourses — ^Irrigation  Districts — ^Petition  for  Organi- 
zation and  Kotice — Sufflciency. 

12.  Filing  of  a  petition  to  the  County  Court  proposing  the  organiza- 
tion of  an  irrigation  district  was  sufficient  to  confer  jurisdiction,  under 
Laws  of  1911,  Chapter  223,  relating  to  procedure  in  such  cases,  where 
the  notice  of  date  of  presentation  to  the  court  was  attached  at  the 
beginning  of  the  petition,  although  not  itself  signed,  and  the  petition 
set  out  the  necessary  facts,  and  an  affidavit  of  a  publisher  showing 
proper  publication  was  attached.     (Links  v.  Anderson,  508.) 

Waters  and  Waterconises— Irrigation  Districts — Power  of  Legislature. 

13.  The  legislature  had  the  power  to  enact  Laws  of  1911,  Chapter 
223,  relating  to  procedure  in  organization  of  irrigation  districts,  and 
to  formulate  a  method  of  gaining  jurisdiction,  and,  having  provided 
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an  opportunity  for  all  persons  to  be  heard,  it  had  the  authority  to  de- 
clare that  the  order  of  the  County  Court  should  be  conclusive  of  the 
facts    found.     (Links    v.    Anderson,   508.) 

Waters    and    Watercourses — Irrigation    Districts — Organization— Ba- 
yiew. 

14.  Where  the  County  Court  got  jurisdiction  by  petition  and  pub- 
lication, under  Laws  of  1911,  Chapter  223,  relating  to  procedure  to 
organize  irrigation  districts,  defects  in  such  procedure  cannot  bo 
reviewed  in  a  contest  of  the  election  thereunder  by  those  not  making 
any  objection  in  the  County  Court.     (Links  v.  Anderson,  508.) 

Waters  and  Watercourses — ^Irrigation  Districts — Organization — Elec- 
tion. 

15.  An  election  notice,  under  Laws  of  1911,  Chapter  223,  relating 
to  procedure  for  organization  of  irrigation  districts,  signed  by  the 
clerk  of  the  County  Court  under  seal  of  and  by  order  of  the  court 
was  a  proper  notice  by  the  court.     (Links  v.  Anderson,  508.) 

Waters  and  Watercourses — ^Irrigation  Districts — Contest  of  Election- 
Illegality  of  Votes. 

16.  In  contesting  an  election  by  a  taxpayer,  under  Laws  of  1911, 
Chapter  223,  Section  34,  relating  to  elections  in  forming  irrigation  dis 
tricts,  it  is  necessary  to  plead  and  prove  ground  of  disqualification  of 
votes,  and  that  such  votes  were  cast  adverse  to  contesting  parties. 
(Links  V.  Anderson,  508.) 

Waters  and  Watercourses — Irrigation  Districts — ^Election  In  Organis- 
ing. 

17.  Where  a  petition  contesting  an  election,  under  Laws  of  1911, 
Chapter  223,  relating  to  procedure  to  organize  irrigation  districts,  did 
not  allege  that  the  directors  had  failed  to  contest  the  election  under 
Section  33,  the  contest  could  only  cover  the  substantial  fairness  of  the 
election  under  Section  3,  and  failure  of  election  board  to  make  cer- 
tificates of  the  canvass  was  not  before  the  court.  (Links  y.  Ander- 
son, 508.) 

Waters  and  Waterconrses — ^Irrigation  Districts — ^Elections — ^Notice. 

18.  Description  in  notice  of  election  on  proposed  irrigation  dis- 
trict: "Thence  northerly  to  the  northwest  corner  of  the  northeast 
quarter  of  said  section  31;  thence  easterly  to  the  southwest  corner 
of  the  southeast  quarter  of  section  29,  said  township  and  range;  thence 
northerly  to  the  northeast  corner  of  the  southwest  quarter  of  the 
southeast  quarter  of  said  section  29;  thence  easterly  to  the  southwest 
corner  of  the  northwest  quarter  of  the  southwest  quarter  of  section 
26  in  said  township  and  range" — is  not  indefinite  or  vague  merely 
because  the  order  read  "northwest"  where  the  notice  in  italics  reads 
"northeast,"  so  that  the  notice  includes  more  territory  than  the  order. 
(Links  y.  Anderson,  508.) 

Waters  and  Watercourses— Irrigation  Districts — ^Elections—Notice. 

19.  Since  the  courts  under  specific  provisions  of  Laws  of  1911, 
page  403,  Section  35,  must  disregard  any  error,  irregularity,  informal- 
ity or  omission  which  does  not  injuriously  affect  the  substantial  rights 
of  the  parties  to  proceeding  to  establish  irrigation  district,  error,  if 
any,  in  description  of  proposed  irrigation  district's  territory  in  the 
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notice  of  election  by  wMeh  land  not  intended  to  be  included  was 
described  gave  the  owners  of  other  land  in  the  district  no  ground  for 
complaint,  especially  after  the  election  was  held  and  they  participated 
therein.     (Links  v.  Anderson,  508.) 

Waters  and  Waterconnes — ^Non-navigable  Waters — State  Jurisdiction. 

20.  A  state  has  jurisdiction  over  the  non-navigable  waters  within 
its  boundaries.     (Byers  v.  We-Wa-Ne,  617.) 

Waters  and  Waterconrses  —  Water  Bights  —  Treaties  and  Statutes  — 
Confirmation— '^Existing  Blgbt." 

21.  The  treaty  of  June  9,  1855,  ratified  March  8,  1859,  between  the 
United  States  and  the  Walla  Walla,  Cayuse  and  Umatilla  Indians  set 
apart  to  them  a  tract,  and  provided  that  the  exclusive  right  of  taking 
fish  in  the  streams  running  through  and  bordering  the  reservation 
should  be  secured  to  the  Indians,  and  at  all  other  usual  and  accus- 
tomed stations  in  common  with  the  citizens  of  the  United  States, 
and  sought  to  encourage  agriculture  and  milling,  but  thereafter  the 
Indians  did  comparatively  little  farming.  On  July  7,  1870,  the  Indian 
agent  issued  a  permit  to  contestant's  predecessor  to  construct  a  ditch 
across  part  of  the  reservation  to  take  water  from  the  Umatilla  Biver 
to  the  City  of  Pendleton  for  milling  and  other  purposes,  on  condition 
that  no  permanent  rights  should  vest  and  that  any  ditch  might  be 
discontinued  by  the  department,  and  from  1874  a  flour-mill  secured 
its  power  from  the  water  so  diverted.  Act  Cong.  March  3,  1885,  c.  319, 
23  Stat.  340,  an  allotment  act,  confirmed  the  water  right  granted  by 
the  agent  if  it  should  not  impair  any  existing  right  to  the  reasonable 
use  of  the  water  of  the  stream  for  agricultural  purposes.  Held,  that 
an  "existing  right"  to  water,  as  used  in  the  act  of  1885,  presupposed 
a  plan  for  its  utilization,  and  that  the  act  confirmed  and  granted  to 
contestant  the  rights  previously  granted  by  the  Indian  agent,  abridged 
by  no  prior  claim  to  the  water  except  the  right  of  the  Indians  to  use 
it  for  household  purposes  and  to  water  livestock.  (Byers  v.  We- 
Wa-Ne,  617.) 

See  Constitutional  Law,  2. 

WITNESSES. 

Witnesses — Cross-examination — Subject  Matter. 

1.  In  action  on  debts  assigned,  where  defendant  pleaded  settle- 
ment by  a  writing,  he  was  properly  denied  the  privilege  of  cross- 
examining  a  witness  testifying  for  plaintiff  on  her  direct  case,  in 
regard  to  the  writing,  since  the  alleged  settlement  was  a  part  of  the 
affirmative  defense.     (Pennings  v.  Giboni,  110.) 

WitneM6B — Oross-ezamination  of  Party — ^Irrelevant  Matters. 

2.  Considerable  latitude  should  be  allowed  in  plaintiff's  cross- 
examination  of  defendant  regarding  the  particulars  of  a  conversation 
testified  to  by  defendant,  though  the  matters  elicited  had  little,  if 
any,  relevancy,  as,  the  witness  being  adverse,  plaintiff  could  not  know 
this  in  advance.     (Bichey  v.  Bobertson,  525.) 

W0BD8  AND  PHRASES. 
Words  and  Pbrases— '"Claim." 

1.  The  word  "claim"  means  a  demand  of  something  as  of  right  made 
by  one  person  upon  another  to  perform  or  forbear  doing  some  act  as 
a  matter  of  duty.     (Crow  v.  Abraham,  99.) 
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WordB  and  PlmuMfl— ''In  Like  Manner"— 'Idke.** 

2.  When  the  statute  says  that  an  appeal  in  a  proceeding  by  habeas 
corpus  shall  be  "in  like  manner  *  *  as  in  an  action,"  it  means  that  the 
mode  of  appealing  is  the  same  as  the  mode  of  appealing  in  an  action 
at  law  (per  Mr.  Justice  HAKB13,  specially  concurring,  citing  Words  and 
Phrases,  "Like";  "Like  Manner").     (Crow  v.  Abraham,  99.) 

"Accommodation  party" — See  Davis  v.  First  Nat.  Bank  of  Albany, 
474. 

"Actionable  fraud" — See  Fleming  v.  Gerlinger  Motor  Car  Co.,  195. 

''Apparent  good  order,  contents  and  condition  of  contents  of  pack- 
ages unknown" — See  Michellod  v.  Oregon- Wash.  B.  &  N,  Co.,  329. 

"Assault" — See  State  v.  Cancelmo,  379. 

"Claim" — See  Crow  v.   Abraham,   99. 

"Confirmation"— See  Byers  v.  We-Wa-Ne,  617. 

"Delivery" — See  Pierce  Arrow  Co.  v.  Irwin,  683, 

"Existing  rights"— See  Byers  v.  We-Wa-Ne,  617. 

"Holder"— See  Davis  v.  First  Nat.  Bank  of  Albany,  474. 

"Holders  of  title  to  land" — See  Herrett  v.  Warmsprings  Irr.  Dist., 
343. 

*^n  like  manner" — See  Turner  v.  Hendryx,  590. 

Judgment  on  the  merits" — See  Crow  v.  Abraham,  99. 

Legislation" — See  Barber  v.  Johnson,  390. 
"Like" — See   Turner   v.   Hendryx,   590. 

"Market  value"— See  Portland  &  O.  C.  By.  Co.  v.  Sanders,  62. 
"Material  alteration" — See  Palomaki  v.  Laurell,  491. 
"Owner" — See  Gates  v.  Public  Service  Commission,  442. 
"Owners  of  land" — See  Herrett  v.  Warmsprings  Irr.  Dist.,  843. 
"Pregnant  with  child" — See  State  v.  Ausplund,  121. 
"Prevailing  party"— See  Portland  &  O.  C.  By.  Co.  v.  Doyle,  206. 
"Primarily  liable"— See  Davis  v.  First  Nat.  Bank  of  Albany,  474. 
"Public  utility" — See  Gates  v.  Public  Service  Commission,  442. 
"Secondarily  liable"— See  Davis  v.  First  Nat.  Bank  of  Albany,  474. 
"Unlawful" — See   State   v.   Cancelmo,   379. 

WOBE  AND  LABOR. 

Work  and  Labor — Effect  of  Express  Contract. 

1.  If  one  operating  under  a  special  contract  performs  service  for 
another  which  is  of  value  to  the  latter,  recovery  may  be  had  therefor 
on  the  quantum  meruit,  unless  there  has  been  a  willful  abandonment 
of  the  undertaking.     (Easton  v.  Quackenbush,  374.) 

WBITINOS. 

Parol  Evidence  Varying  Wtltingi. 
8ee  Evidence,  5-9. 
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